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PRACTICE 


UNDER 


The  Code  of  Civil  Procedure, 


CHAPTEE  XLIX. 

EJECTMENT. 


ARTICLE  I . . . .  Nature  of  the  action  of  ejectment. 
ARTICLE  II... Parties  to  the  action. 
ARTICLE  III .  .  Pleadings  and  proceedings. 

ARTICLE  IV  .  .  Proceedings,  where  the   action   is   brought  for  rent  in 
arrear. 

AETIOLE  I. 

NATURE   OF   THE   ACTION    OF   EJECTMENT. 

SECTION. 

1.  Origin  and  history. 

2.  For  what  the  action  lies. 

3.  What  title  necessary  to  maintain  action. 

4.  What  may  be  recovered  in  the  action. 

Sec.    1.    Origin  and  history. 

The  action  of  ejectment  is  a  fictitious  mode  of  legal 
proceeding,  by  which  titles  to  corporeal  hereditaments 
may  be  tried,  and  possession  obtained,  without  the  pro- 
cess of  a  real  action.  (Adams  on  Ejectment,  p.  1). 
This  definition  of  Mr.  Adams  was  made  at  a  time  when 
there  were  other  forms  of  actions  by  which  the  title  to 
real  property  might  be  finally  settled.  Although  such 
actions,  which  were  known  as  real  actions,  were  not 
formally  abolished  until  a  very  late  period,  yet,  long 
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before  the  abolition  of  real  actions,  the  action  of  eject- 
ment became  the  only  proceeding  by  which  one  claiming 
real  property,  not  only  obtained  its  possession  but  in 
fact  settled  the  title.  The  action  was  originally  one  for 
the  recovery  of  damages  for  the  ouster,  and  it  was  then 
practically  only  a  personal  action  in  the  nature  of  tres- 
pass. It  next  became  a  mixed  action,  and  its  object 
then  was  to  recover  possession  of  real  property,  and  also 
damages  for  wrongs  sustained  by  the  ouster.  At  that 
period  the  effect  of  the  action  was  merely  to  settle  the 
right  to  possession  of  the  premises,  at  the  time  the  action 
was  brought,  and  a  judgment  in  it  was  not  a  bar  to  a 
subsequent  action  by  either  party.  (Adams  on  Eject- 
ment, p.  1;  5  Wait's  Pr.  3).  It  is  not  necessary  here  to 
give  the  methods  by  which  the  subsequent  alterations  in 
the  nature  and  uses  of  the  action  came  to  take  place; 
they  will  be  found  related  in  the  books  just  cited. 

By  the  statutes  of  this  state,  however,  the  object  of 
the  action  has  been  greatly  changed,  and  the  effect  of  the 
judgment  in  it,  has  been  very  largely  extended;  so  that 
now  it  is  practically  a  real  action,  which  tests  not  only 
the  right  to  possession,  but  the  title  under  which  the 
right  exists,  whether  in  iee,  or  for  life  or  for  years. 
( Cagger  v.  Lansing,  64  N.  Y.  417 ) . 

A  judgment  in  the  action  practically  settles  the  rights 
of  the  parties,  not  only  to  possession,  but  to  the  owner- 
ship of  the  land.  The  common  law  name  of  the  action 
was  abolished  by  the  code  of  procedure,  but  it  was  pro- 
posed by  the  commissioners  who  reported  the  code  of 
civil  procedure  to  restore  the  name  and  call  the  action 
by  the  old  name  of  an  action  of  ejectment,  as  had  been 
done  before  the  code  of  procedure;  but  that  step  was 
not  taken ;  and  the  action  is  now  known  in  the  code  of 
civil  procedure  as  an  action  to  recover  real  property. 
It  is  a  civil  action,  with  all  the  incidents  which  belong 
to  actions  under  the  code;  and  all  the  proceedings  in  it, 
except  so  far  as  they  are  particularly  regulated  by 
article  I,  of  title  I,  of  chapter  XIV,  of  the  code  of  civil 
procedure,  are  still  controlled  by  the  provisions  of  the 
code,  respecting  civil  actions. 
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The  only  court  which  now  has  jurisdiction  of  the 
action  is  the  supreme  court.  (Vol.  I,  p.  65).  The 
rules  respecting  the  place  of  trial  of  the  action  of  eject- 
ment will  be  found  in  volume  II  of  this  book  at  page 
127  et  seq. 

Sec.   2.    For   Tvhat   the   action   lies. 

At  common  law  the  action  of  ejectment  would  not  lie 
for  anything  whereof  an  entry  could  not  be  made,  or 
whereof  the  sheriff  could  not  deliver  possession;  or  in 
other  words,  it  was  only  maintainable  for  corporeal 
hereditaments.  Thus  it  would  not  lie  for  a  rent,  an 
advowson,  a  common  in  gross,  or  any  other  thing  which 
passed  only  by  grant.  (Adams  on  Ejectment,  p.  16). 
The  rule  in  this  regard  has  not  been  changed,  and  it  is 
still  held,  that  the  action  will  lie  only  for  something 
tangible,  of  which  possession  may  be  delivered  by  the 
sheriff  to  the  plaintiff.  {Child  v.  Chappell,  9  N.  Y. 
246 ) .  If  the  property  sought  to  be  recovered,  is  in  it- 
self capable  of  physical  possession,  the  action  of  eject- 
ment will  lie  for  it,  although  at  the  time  for  the  trial, 
the  property  is  so  isolated  that  the  sheriff  could  not  get 
to  it  to  deliver  possession.  {Woodhull  v.  Rosenthal,  61 
N.  Y.  382).  It  may  be  maintained  to  recover  land  un- 
der water  {Champlain  &  St.  Lawrence  R.  R.  Co.  v. 
Valentine,  19  Barb.  484;  BlaJcslee  Mfg.  Co.  \.  Blalcslee's 
Sons,  59  Hun,  209;  129  N.  Y.  155)  ;  and  for  made  land, 
at  a  place  which  was  naturally  below  high-water  mark 
(People  v.  Mauran,  5  Den.  389)  ;  and  it  will  also  lie  for 
land  covered  by  a  mill-dam.  [Beals  v.  Stewart,  6  Lans. 
408).  The  action  may  be  maintained  by  the  owner  of 
lands  which  are  subject  to  the  easement  of  a  highway, 
against  one  who  has  appropriated  the  highway.  {Ets 
V.  Daily,  20  Barb.  32 ;  Vline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
101  N.  Y.  98,  123).  Of  course,  the  action  may  be  main- 
tained by  the  owner  of  premises  against  one  claiming 
an  easement  by  certain  conveyances.  [Howe  v.  Bell, 
143  N.  Y.  190).  The  running  of  trains  over  the  high- 
way is  such  an  appropriation  of  it  as  will  authorize  the 
owner  of  the  fee  to  bring  the  action  of  ejectment  against 
the  railroad  company.      ( Gas  Light  Co.  of  Syracuse  v. 
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R.,  ^y.  &  0.  R.  R.  Co.,  11  Civ.  Proc.  Rep.  239;  s.  c,  51 
Hun,  119;  Carpenter  V.  0.  dc  S.  R.  R.  Co.,  24  ]S\  Y.  655). 
So,  the  actioD  may  be  maintained  against  a.  telegraph 
company  which  permanently  appropriates  a  portion  of 
the  highway  by  putting  up  its  poles,  by  the  adjoining 
owners  who  also  own  the  fee  of  the  street.  {Eels  v. 
Am.  Telephone  ci:  Telegraph  Co.,  143  N.  Y.  133).  The 
owner  of  land  which  has  been  unlawfully  taken  for  a 
highway  by  a  municipal  corporation  under  a  claim  of 
right  against  him,  may  maintain  ejectment  to  recover  it. 
{Strong  v.  City  of  Brooklyn,  68  N.  Y.  1) .  So,  it  is  held 
that  ejectment  lies  by  a  municipal  corporation  against 
individuals,  who  erected  a  pier  without  authority  on 
lands  owned  by  such  municipality.  {Mayor,  etc.,  of 
N.  Y.  V.  Law,  125  N.  Y.  380).  An  action  in  the  name 
of  the  people  may  be  maintained  for  any  real  property 
which  has  vested  in  the  people  of  the  state  by  escheat, 
or  by  conviction  or  outlawry  for  treason.  It  is  the 
duty  of  the  attorney-general  to  bring  such  an  action  in 
every  proper  case.  ( Co.  Civ.  Proc.  §  1977 ) .  The  pro- 
ceedings in  such  action  and  the  preliminary  steps  to  be 
taken  by  the  attorney-general  before  bringing  it,  are 
regulated  by  section  1978  of  the  code  of  civil  procedure, 
and  the  four  subsequent  sections ;  but  the  action  is  one 
which  is  so  seldom  brought  that  it  is  not  necessary  to 
quote  those  sections  in  this  book. 

It  was  held  by  the  superior  court  of  the  city  of  New 
York  that  an  action  of  ejectment  would  lie  for  land  of 
the  plaintiff  occupied  by  an  over-hanging  wall  of  the 
defendant  {Sherry  v.  Precking,  4  Duer,  452)  ;  but  this 
case  was  overruled  by  Aiken  v.  Benedict  (39  Barb.  400), 
which  held  that  an  action  of  ejectment  would  not  lie  for 
land  over  which  the  gutter  of  the  defendant  extended, 
and  that  the  remedy  in  such  case  was  an  action  for 
damages  for  the  nuisance.  The  same  thing  was  held  in 
Vrooman  v.  Jackson,  (6  Hun,  326),  and  said  in  Hoff- 
man V.  Armstrong,  (48  N.  Y.  201,  203)  ;  the  same  rule 
was  also  laid  down  by  the  general  term  of  the  fifth  de^ 
partment  in  the  case  of  Leprell  v.  Eleinschmidt,  (17  N. 
Y.  St.  Rep.  231)  ;  but  upon  appeal  to  the  court,  of  ap- 
peals that  court  declined  to  decide  the  question,      (s.  c.. 


EJECTMENT.  5 

112  N.  Y.  364).  It  is  well  sittlcd  that  the  action  will 
not  lie  for  an  easement,  as  a  right  of  way  {Red field  v.  U. 
cG  .v.  R.  R.  Co.,  25  Barb.  51;  Union  Canal  Co.  v.  Young, 
1  Whar.  110)  ;  nor  a  right  to  use  a  wharf  or  pier  (Child 
V.  Chappell,  9  N.  Y.  246;  Mat/or,  rtr.  v.  XoHh  Shore  S. 
/.  Ferry  Co.,  55  How.  Pr.  154);  nor  for  the  right  to 
flood  land  (WiUdow  v.  Lane,  37  Barb.  211);  nor  for 
anything  merely  lying  in  grant  and  not  capable  of  being 
delivered  by  execution.  {X(jrt]i<Tn  Tnrnpilce  Co.  v. 
Hniith,  15  Barb.  355).  In  Jaclson  v.  Buel,  (9  Johns. 
298)  where  a  grantor  had  reserved  to  himself  and  as- 
signs the  right  and  privilege  of  erecting  a  mill  at  a  place 
particularly  described  in  the  deed,  and  to  occupy  and 
possess  the  premises ;  it  Mas  held  that  the  action  of  eject- 
ment would  lie  for  the  premises  so  resented ;  but  in  the 
later  case  of  Jacl-son  v.  .17fl//,  (16  Johns.  184)  the  court 
held  that  an  action  would  not  lie  upon  the  grant  of  a 
privilege  to  erect  a  building  upon  lands,  unless  the  place 
where  it  was  to  be  erected,  or  the  quantity  of  ground 
which  was  to  be  occupied  was  especially  stated,  or  un- 
less there  had  been  an  actual  entry  and  location  under 
the  grant.  Ejectment  will  not  lie  for  the  land  covered 
by  a  party- wall.  {Bronda</c  v.  Warner,  2  Hill,  145). 
In  Rogers  v.  Sinsheimer,  (50  N.  Y.  646)  the  court  of 
appeals  having  this  question  before  them,  declined  to 
pass  upon  it. 

Sec.    3.    AVhat  title   necessary  to   maintain   action. 

It  is  well  settled  that  the  plaintiff  can  only  recover  in 
ejectment  upon  the  strength  of  his  own  title  [Roberts  v. 
Baumgaii:en ,110  N.  Y.  380),  and  that  he  can  never  take 
anything  in  his  action  by  reason  only  of  defects  in  tlie 
title  of  the  defendant.  [M^allace  v.  Siointon,  64  N.  Y. 
188).  If  the  plaintiff  has  no  title  to  the  premises  or 
right  to  possession  of  them,  it  is  not  important  by  what 
right  the  defendant  is  in  possession.  {Biveet  v.  B.,  N. 
Y.  <&  P.  Ry.  Co.,  79  N.  Y.  293).  By  the  revised  statutes 
(2  Rev.  Stat.  303,  §3)  it  was  enacted  that  no  person 
could  recover  in  ejectment,  unless  he  had  at  the  time 
of  commencing  the  action  a  valid  and  subsisting  interest 
in  the  premises  claimed,  and  a  right  to  recover  the  same. 
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and  to  recover  the  possession  thereof,  or  of  some  share, 
interest  or  portion  thereof,  to  be  proved  or  established 
on  the  trial. 

This  provision  of  the  revised  statutes  has  been  re- 
pealed; but  it  is  believed  that  the  statement  therein 
contained  of  the  interest  which  the  plaintiff  must  have 
to  entitle  him  to  maintain  the  action,  still  represents  the 
law  upon  this  subject;  for  the  provisions  of  the  revised 
statutes  was  merely  a  statement  of  the  rule  as  it  existed 
at  common  laAv.  (Adams  on  Ejectment,  p.  32,  33). 
Before  the  revised  statutes,  as  now,  it  was  held  that  to 
enable  the  plaintiff  to  recover  he  must  have  an  im- 
mediate right  of  entry  and  possession  of  the  premises 
for  which  the  action  was  brought.  (Adams  on  Eject- 
ment, p.  33;  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill, 
407;  Pierce  v.  Tuttle,  53  Barb.  155).  It  must  appear 
that  the  plaintiff  has  the  legal  title  (Adams  on  Eject- 
ment, p.  32),  or  that  he  had  a  prior  actual  possession. 
{Bartow  V.  Draper,  5  Duer,  130;  People  v.  Van  Rens- 
selaer, 9  N.  Y.  291,  319).  The  action  cannot  be  main- 
tained upon  a  mere  equitable  right  (Peck  v.  Newton,  46 
Barb.  173;  Risley  y.  Rice,  40  Hun,  585;  Hall  v.  La 
France  Fire  Engine  Co.,  158  N.  Y.  570),  except  possibly 
where  a  plaintiff  having  an  equitable  title  malies  all  the 
parties  connected  with  the  transaction,  including  the 
person  in  possession,  parties  defendant  (Boyd  v.  Boyd, 
12  Misc.  119;  affd.  without  op.,  146  N.  Y.  403);  but 
where  the  equitable  owner  has  the  right  of  immediate 
possession,  he  may  maintain  an  action  against  a  stran- 
ger who  wrongfully  enters  upon  the  land.  (Murphy  v. 
Loomis,  26  Hun,  659).  In  every  case  where  neither 
party  has  a  legal  title  to  the  premises,  a  person  showing 
the  prior  possession  is  entitled  to  hold  it  against  an 
intruder  (Hunter  v.  Star  in,  26  Hun,  529),  even  though 
such  prior  possession  would  not,  if  continued  long 
enough,  make  a  title  by  adverse  possession.  (Mission 
of  Immaculate  Virgin  v.  Gronin,  14  Misc.  372).  In 
every  case,  as  against  a  strauger,  actual  possession  of 
the  premises  is  prima  facie  evidence  of  a  title  in  fee; 
and  as  against  such  a  person  it  will  always  entitle  the 
plaintiff  to  recover  in  ejectment   (Hill  v.  Draper,  10 
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Barb.  45J:),  but  constructive  possession  of  wild  lands  is 
not  such  possession  as  will  permit  the  plaintiff  to  re- 
cover. (Thoutpson  V.  Burhans,  61  N.  Y.  52).  An 
action  of  ejectment,  founded  only  upon  adverse  posses- 
sion, may  be  maintained  even  against  the  true  owner. 
{Barnes  v.  Light,  116  N.  Y.  34) .  Although  the  plaintiff 
cannot  maintain  an  action  of  ejectment  simply  upon  his 
equitable  title,  yet  he  may  in  such  an  action  attack  a 
deed  under  which  the  defendant  claims  title,  both  upon 
legal  grounds,  and  upon  such  as  were  before  the  code, 
of  purely  equitable  cognizance.  (Phillips  v.  Gorham, 
17  N.  Y.  270;  Sheehan  v.  Hamilton,  4  Abb.  Ct.  App. 
Dec.  211).  The  owner  of  a  legal  title  may  maintain 
ejectment  against  the  vendee  in  possession  under  a  con- 
tract of  sale  {Bisley  v.  Rice,  40  Hun,  585),  unless  the 
vendee  was  entitled  to  possession  by  the  express  provi- 
sions of  the  contract;  and  in  that  case  the  vendor  may 
bring  his  ejectment  to  recover  possession  of  the  prem- 
ises, if  the  purchaser  is  in  default.  (Sedg.  &  Wait,  on 
Title  to  Land,  §  394). 

A  mortgagee  or  his  assignee  or  other  representative, 
cannot  maintain  such  an  action,  to  recover  the  mort- 
gaged premises.  (Co.  Civ.  Proc.  §  1498).  One  who 
claims  under  a  deed  intended  only  as  security,  although 
it  is  absolute  in  form,  cannot  maintain  ejectment  for 
the  premises  described  in  the  deed.  {Berdell  v.  Berdell, 
33  Hun,  535 ;  Carr  v.  Carr,  52  N.  Y.  251) .  A  conditional 
title  in  the  plaintiff  is  sufficient  to  entitle  him  to  main- 
tain ejectment,  until  the  condition  is  broken.  ( Olmsted 
V.  Harvey,  1  Barb.  102;  Candee  v.  Burke,  1  Hun,  546). 
Where  land  has  been  granted  upon  condition,  the  gran- 
tor may  bring  ejectanent  for  breach  of  the  condition, 
without  re-entry  or  notice.  {Flinnh  v.  Tuhhs,  41  N.  Y. 
442).  An  action  of  ejectment  cannot  be  maintained  in 
any  case  where  the  action  of  dower  may  be  maintained, 
as  prescribed  in  article  III  of  title  I  of  chapter  XIV  of 
the  code  of  civil  procedure.  (Co.  Civ.  Proc.  §  1499). 
Where  a  tenant  for  life  or  for  years,  suffers  judgment 
to  be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir 
or  person  owning  the  reversion  or  remainder,  may,  after 
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the  determination  of  the  particular  estate,  maintain  an 
action  of  ejectment  to  recover  the  property.  (Co.  Civ. 
Proc.  §  1680). 

Sec.    4.    What  may  be  recovered  in  the  action. 

As  already  has  sufficiently  appeared,  any  real  estate 
of  which  the  sheriff  can  deliver  actual  possession  may  he 
recovered  in  the  action  of  ejectment.  If  the  plaintiff's 
title  is  subject  to  an  easement,  he  can  only  have  judg- 
ment for  the  lands  subject  to  the  easement.  {Rogers  v. 
Hinshcimcr,  50  N.  Y.  646).  The  code  requires  that  the 
estate  of  the  plaintiff  must  be  specified  in  any  verdict, 
report,  or  decision  in  his  favor;  and  it  must  be  stated 
whether  the  estate  is  in  fee,  or  for  life,  or  for  a  term  of 
years,  stating  for  whose  life  it  is,  and  specifying  the 
duration  of  the  term,  if  the  estate  is  less  than  a  fee. 
(Co.  Civ.  Proc.  §  1519). 

If  the  right  or  title  of  the  plaintiff,  in  an  action  of 
ejectment,  expires  after  the  commencement  of  the  action, 
but  before  the  trial,  and  he  would  have  been  entitled  to 
recover,  but  for  the  exiiiration,  the  verdict,  report,  or 
decision  must  be  rendered  according  to  the  fact ;  and  the 
plaintiff  is  entitled  to  judgment  for  his  damages  for  the 
withholding  of  the  property,  to  the  time  when  his  right 
or  title  so  expired.      (Co.  Civ.  Proc.  §  1520). 

In  an  action  to  recover  real  property,  or  the  posses- 
sion thereof,  the  plaintiff  may  demand  in  his  complaint, 
and  in  a  proper  case  recover,  damages  for  withholding 
the  property.      (Co.  Civ.  Proc.  §  1496). 

Those  damages  include  the  rents  and  profits  or  the 
value  of  the  use  and  occupation  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff.  (Co. 
Civ.  Proc.  §  1497). 

Formerly  it  was  held  that  the  value  of  the  rents  and 
profits  was  not  a  part  of  the  damages  for  withholding 
the  property  (Lamed  v.  Hudson,  57  N.  Y.  151)  ;  but  now 
by  express  provision  of  statute  the  rents  and  profits,  or 
the  value  of  the  use  and  occupation  are  made  a  part  of 
the  damages  which  may  be  recovered  for  withholding 
the  premises.  (DcLisle  v.  Hunt,  36  Hun,  620).  Un- 
der these  sections  of  the  code,  the  plaintiff  is  entitled  to 
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recover,  under  the  general  allegation,  damages  arising 
from  tlie  defendant's  continuing  to  withhold  the  real 
property  after  the  bringing  of  the  action.  (Vhisoii  v. 
Baklirin,  12«)  N.  Y.  183).   " 

In  an  action  of  ejectment,  the  plaintiff,  where  he  re- 
covers judgment  for  the  property,  or  possession  of  the 
property,  is  entitled  to  recover,  as  damages,  the  rents 
and  profits,  or  the  value  of  the  use  and  occupation,  of 
the  real  property  recovered,  for  a  term  not  exceeding  six 
years;  but  the  damages  shall  not  include  the  value  of 
the  use  of  any  improvements  made  by  the  defendant,  or 
those  under  whom  he  claims.  ^Vhere  permanent  im- 
provements have  been  made,  in  good  faith,  by  the  de- 
fendant, or  those  under  Avhom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  reduction 
of  the  damages  of  the  plaintiff,  but  not  beyond  the 
amount  of  those  damages.      ( Co.  Civ.  Proc.  §  1531 ) . 

In  calculating  the  mesne  profits,  the  defendant  is  en- 
titled to  have  the  value  of  the  permanent  improvements 
Avhich  he  has  made  upon  the  premises  set  off  against 
anything  which  he  may  have  received  {Wallace  v.  Ber- 
dell,  101  N.  Y.  13,  15)  ;  but  such  an  allowance  will  be 
made  to  the  defendant  only  where  it  appears  that  he  was 
a  bona  fide  occupant  of  the  premises  without  knowledge 
of  the  plaintiff's  right;  and  he  cannot  be  allowed  them, 
if  he  had  acted  in  bad  faith,  or  with  the  knowledge  of 
the  actual  right  of  the  owner.  {Wood  v.  Wood,  83  N. 
Y.  575).  The  "term  not  exceeding  six  years,"  men- 
tioned in  section  1531  of  the  code,  means  six  years  im- 
mediately prior  to  the  commencement  of  the  action — not 
six  years  prior  to  the  trial  of  the  action.  {Willis  v. 
McKinnon,  79  App.  Div.  249;  affd.,  178  N.  y.  451). 
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ARTICLE  II. 

PARTIES   TO   THE   ACTION. 

SECTION. 

1.  Who  may  be  plaintiffs. 

2.  Who  may  be  joined  as  defendants. 

3.  Change  of  parties. 

Sec.    1.   Wbo  may  be  plaintiffs. 

This  subject  will  be  found  sufficiently  discussed  in 
volume  I,  at  pages  166  et  seq.  In  actions  to  enforce  an 
escheat  or  to  recover  land  forfeited  by  treason,  the  peo- 
ple are  the  proper  parties  plaintiff.  ( Co.  Civ.  Proc.  § 
1977).  Where  the  action  is  brought  by  a  grantee  in 
the  name  of  his  grantor,  the  plaintiff  must  stand  on  the 
title  of  his  grantor;  and  if  that  title  is  not  valid  the 
action  cannot  be  maintained.  ( Chamberlam  v.  Taylor, 
105  N.  Y.  185).  A  receiver  in  supplementary  proceed- 
ings has  the  legal  title  to  the  property  of  the  judgment 
debtor  (Co.  Civ.  Proc.  §  2468)  ;  and  he  may  properly 
bring  an  action  of  ejectment  to  recover  land,  the  title  to 
which  was  in  the  judgment  debtor  at  the  time  of  his 
appointment.  ( Wing  v.  Disse,  15  Hun,  190 ;  Sayles  v. 
Naylor,  5  N.  Y.  St.  Rep.  816).  A  trustee  who  is  entitled 
to  the  possession  of  land,  may  recover  it  from  his  bene- 
ficiary by  an  action  of  ejectment  against  him.  {Matter 
of  Brewer,  43  Hun,  597).  Ejectment  may  be  main- 
tained by  a  landlord  against  a  tenant  at  will  or  by  suffer- 
ance who  holds  over  after  notice  to  quit.  (Real  Prop- 
erty Law,  §  198). 

Sec.    2.   'Who  may  be  joined  as  defendants. 

The  statutory  rules  upon  this  subject  are  found  in 
volume  I,  at  pages  168  et  seq.,  where  the  sections  of  the 
code  are  quoted ;  and  it  is  not  necessary  to  restate  them 
here. 

Whenever  anyone  enters  upon  and  takes  permanent 
possession  of  the  lands  of  another,  claiming  title  thereto, 
whether  the  controversy  arises  over  a  disputed  boundary 
or  otherwise,  that  is  an  unlawful  entry  and  ouster,  and 
such  a  person  is  a  proper  defendant  in  an  action  of  eject- 
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ment.  {Lepprell  v.  Klein sclimidt,  112  N.  Y.  364). 
T\'here  infants  were  made  defendants  because  they  had 
inherited  the  title  of  their  father,  and  it  appeared  upon 
the  trial  that  they  disclaimed  any  right  in  the  land,  it 
was  held  that  it  was  proper  to  dismiss  the  complaint  as 
against  them.  [Sisson  v.  (Jummings,  106  N.  Y.  56). 
The  occupant  must,  in  all  cases,  be  made  a  party  de- 
fendant, as  Ave  have  seen ;  but  the  only  effect  of  not  join- 
ing other  parties  as  defendants,  is  simply  to  leave  the 
questions  raised  in  the  action  open  to  controversy  as 
against  them,  in  case  they  subsequently  assert  title,  or 
adverse  rights.  {Bradt  v.  Church,  110  N.  Y.  537). 
Section  1503  of  the  code  does  not  make  it  necessary  to 
join  as  defendants  parties  who  are  not  occupants  (Id.)  ; 
but  the  court  may,  in  its  discretion,  direct  such  persons 
to  be  brought  in  under  section  452  of  the  code  of  civil 
procedure. 

Sec.    3.    Change  of  parties. 

The  rules  for  the  substitution  on  the  death  of  parties 
plaintiff  or  defendant,  are  found  in  volume  I  at  pages 
825  et  seq. 

Where  there  are  two  or  more  defendants,  and  it  is 
alleged,  in  the  answer  of  either  of  them,  that  he  occupies 
in  severalty,  or  that  he  and  one  or  more  of  his  co-defend- 
ants occupy  jointly,  one  or  more  distinct  parcels,  and 
that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  jointly,  the  court  may,  in  its  discretion, 
iipon  the  application  of  ■  the  plaintiff,  and  upon  such 
terms  as  justice  requires,  direct  that  the  action  be 
divided  into  as  many  actions  as  are  necessary.  If  the 
action  is  not  so  divided,  and  it  appears,  upon  the  trial, 
that  the  allegation  is  true,  the  plaintiff  must,  before  the 
evidence  is  closed,  elect  against  which  defendant  or  de- 
fendants he  will  proceed;  and  a  judgment  dismissing 
the  complaint  must  thereupon  be  rendered,  in  favor  of 
the  other  defendants.      (Co.  Civ.  Proc.  §  1516). 

It  is  stated  that  the  object  of  this  section  was  to  afford 
the  same  power  to  sever  the  action  as  on  demurrer  in 
other  cases.  (Throop's  note  to  §  1516).  Section  1516 
authorizes  the  division  of  the  action  only  on  the  plain- 
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tiff's  application ;  tlie  (U'fcndants  are  not  authorized  to 
ask  for  it.  {Hcniirssi/  v.  Fauhen,  12  Misc.  384;  affd. 
on  other  points,  147  N.  Y.  255). 

Section  1516  does  not  apply  to  a  case,  where  two  or 
more  defendants  occupy  different  apartments  in  a  build- 
ing. In  such  a  case,  in  an  action  to  recover  the  building 
and  its  curtilage,  the  plaintiff  is  entitled  to  judgment 
jointly  against  all  the  defendants  who  are  liable  to  him. 
(Co.  Civ.  Proc.  §  1517). 

The  rule  laid  down  by  this  section  was  the  same  as 
that  established  in  Fearce  v.  Ferris.      (10  N.  Y.  280). 

Section  1516  of  the  code  does  not  apply  to  a  case, 
where  one  or  more  defendants,  answering  as  therein 
prescribed,  hold  under  another  defendant,  and  the  plain- 
tiff elects  to  proceed  against  the  latter,  subject  to  the 
rights  and  interests  of  the  former.  In  such  a  case,  the 
proceedings  against  the  defendant  so  answering  must  be 
stayed  until  final  judgment;  and  if  the  plaintiff  recovers 
final  judgment  against  the  defendant,  under  whom  they 
hold,  the  judgment  operates  as  a  transfer  to  the  plaintiff 
of  that  defendant's  right,  title,  and  interest,  and  the 
costs  of  the  defendant  or  defendants  so  answering  are 
in  the  discretion  of  the  court.      (Co.  Civ.  Proc.  §  1518). 


ARTICLE  III. 

PLEADINGS  AND  PROCEEDINGS. 

SECTION. 

1.  The  plaintiff's  pleadings. 

2.  The  defendant's  pleadings. 

3.  Proceedings  in  the  action. 

4.  Effect  of  the  judgment. 

Sec.    1.    The  plaintiff's  pleadings. 

It  is  necessary  in  these  cases  to  file  a  notice  of  the 
pendency  of  the  action.  (Vol.  1,  p.  239).  The  com- 
plaint should  also  be  filed  at  the  same  time. 

The  complaint  must  describe  the  property  claimed 
M'ith  common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract,  and  the  number  of  the  lot,  if  there  is 
any,  or  in  some  other  appropriate  manner;  so  that,  from 
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the  description,  possession  of  the  property  claimed  may 
be  delivered,  where  the  plaintiff  is  entitled  thereto. 
(Co.  Civ.  Proc.  §  1511). 

The  complaint  must  show  that  the  plaintiff  is  out  of 
possession,  and  that  the  possession  is  unlawfully  with- 
held from  him  {Taylor  v.  Crane,  15  How.  Pr.  358;  Al- 
vord  V.  Hetsel,  2  How.  Pr.  N.  S.  88),  and  that  he  has  a 
right  to  possession  in  presenti.  {Trull  v.  Granger,  8 
N.  Y.  115).  It  must  also  appear  by  the  complaint  that 
the  defendant  is  in  possession.  {Redfield  v.  Utica  & 
Sijr.  R.  R.  Co.,  25  Bai'b.  54;  Banyer  v.  Empie,  5  Hill, 
48).  Where  the  relation  of  landlord  and  tenant  does 
not  exist,  a  notice  to  quit  or  a  demand  is  not  necessary. 
{Eysamen  v.  Eysamen,  24  Hun,  430;  Wood  v.  Wood, 
88  N.  Y.  575) .  It  is  not  sufficient  for  plaintiff  to  allege 
that  he  is  entitled  to  the  possession  of  the  lands,  but 
he  must  state  the  character  of  his  estate,  as  in  fee,  or 
for  life,  or  for  yea,rs.  {Austin  v.  Bcliluyter,  7  Hun, 
275). 

It  is  not  necessary  that  the  estate  of  the  plaintiff 
should  be  precisely  or  accurately  stated.  An  allegation 
that  the  plaintiff  was  the  owner  in  fee  will  warrant  a 
recovery  as  a  mortgagee  in  possession.  {Chapman  v. 
D.,  L.  &  W.  R.  R.  Co.,  3  Lans.  261).  If  an  undivided 
interest  is  claimed,  it  is  necessary  that  the  plaintiff 
should  state  precisely  what  it  is.  Where  it  was  stated 
.  in  the  complaint  that  the  plaintiff  claimed  an  undivided 
five-eighths  and  the  interest  shown  was  but  an  undivided 
three-eighths  in  two  plaintiffs,  it  was  held  that  without 
an  amendment  that  fact  would  be  fatal  to  the  action. 
{Cook  V.  Wardens  of  St.  Paul's  Ch.,  5  Hun,  293). 
So  where  the  plaintiff  claims  the  entire  premises, 
he  cannot,  without  amending  his  complaint,  have 
judgment  for  an  undivided  interest  as  tenant  in  com- 
mon {Smith  V.  Long,  12  Abb.  N.  C.  113)  ;  but  a  defect 
in  the  statement  of  the  interest  of  the  plaintiff  is  amend- 
able either  before  or  after  verdict.  {Cook  v.  Wardens 
of  St.  Raid's  Ch.,  supra;  Smith  v.  Long,  supra).  Where 
an  action  was  brought  by  one  joint  tenant  or  tenant  in 
common  against  another,  it  is  provided  by  the  code  that 
an  actual  ouster  must  be  shown  (Co.  Civ.  Proc.  §  1515) ; 
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and  such  an  ouster  must  be  alleged  in  the  complaint. 
A  claim  of  title  and  possession  set  up  in  the  answer  is 
sufficient  to  constitue  an  ouster  within  the  meaning  of 
this  section  of  the  code.  {Peterson  v.  DeBaun,  36  App. 
Div.  259).  Where  the  action  was  brought  by  a  grantor 
against  a  grantee  for  a  condition  broken,  the  facts  show- 
ing the  breach  of  the  condition  must  be  alleged. 
{Mayor,  etc.,  v.  Smith,  64  How.  Pr.  89).  Formerly,  if 
the  plaintiff  sought  to  recover  rents  and  profits,  his  com- 
plaint had  to  allege  specifically  that  the  defendant  had 
received  them,  stating  the  amount  of  them,  and  demand 
a  recovery  in  respect  of  them;  but  the  code  of  civil 
procedure  (§§  1496,  1497)  has  changed  this,  and  now, 
under  the  general  claim  for  damages  for  withholding 
possession,  rents  and  profits  from  the  time  of  the  com- 
mencement of  the  action  may  be  recovered.  {Clason 
V.  Baldwin,  129  N.  Y.  183).  It  would  seem,  however, 
that  the  ancient  rule  still  governs  as  to  rents  and  profits 
accruing  prior  to  the  commencement  of  the  action,  and 
that  there  must  be  a  special  allegation  and  demand  as 
to  those,  in  order  to  recover  them.  ( Id.  at  p.  189,  sem- 
ble).  If  a  counterclaim  is  set  up  by  the  defendant,  the 
necessity  of  a  reply  is  governed  by  the  rule  in  other  civil 
actions,  which  will  be  found  at  volume  I,  pages  456 
et  seq. 

Sec.    Z.   The  defendant's  pleadings. 

A  demurrer  lies  for  a  defect  in  the  complaint  in  this 
action,  as  in  other  actions.  ("Vol.  I,  p.  462  et  seq.). 
Under  a  general  denial,  the  defendant  may  disprove  any- 
thing which  it  is  necessary  for  the  plaintiff  to  prove,  to 
entitle  him  to  maintain  the  action.  (Vol.  I,  p.  432). 
Within  this  rule  it  was  held  that  under  a  general  denial, 
the  defendant  might  show  that  the  plaintiff  was  estopped 
to  assert  his  right  of  possession.  ( Greque  v.  Sears,  17 
Hun,  123,  125).  The  defendant  may  show  legal  title 
out  of  the  plaintiff,  or  in  a  third  person,  without  con- 
necting himself  with  it.  {Bloom  v.  Burdich,  1  Hill, 
180 ) .  This  he  may  show  under  a  general  denial.  {Ray- 
nor  v.  Timerson,  46  Barb.  518).  This  rule,  however, 
does  not  apply  where  the  defendant  is  a  mere  intruder 
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{Jackson  V.  Harder,  4  Johns.  202)  ;  or  where  he  entered 
by  permission  of  the  plaintiff.  {Jackson  v.  Schauher, 
2  Wend.  257).  In  such  case,  the  fact  tliat  another  per- 
son has  title  is  not  material,  unless  the  defendant  in 
some  way  connects  himself  with  it.  So,  also,  where  the 
defendant  shows  an  outstanding  equitable  title  in  some 
third  person,  but  does  not  connect  himself  with  it,  no 
valid  defense  is  made  out.  {Wing  v.  Dc  La  Rionda,  131 
N.  Y.  422).  Nor  can  the  defendant  set  up  title  in  the 
state  by  escheat  to  defeat  the  plaintiff's  title.  ( Groner 
V.  Cowdrey,  139  N.  Y.  471).  If  the  defendant  claims 
possession  to  premises  by  adverse  possession,  or  if  he 
seeks  to  defend  upon  the  ground  that  the  deed  under 
which  the  plaintiff  claims  is  void  for  champerty  or  for 
any  other  reason  so  that  the  defendant  is  equitably  en- 
titled to  the  premises,  these  facts  must  be  set  up  in  the 
answer.  {Ford  v.  Sampson,  30  Barb.  183;  Hansee  v. 
Mead,  27  Hun,  162).  In  the  case  of  Porter  v.  McOrath 
(41  N.  Y.  Super.  Ct.  Rep.  84),  it  was  held  by  Monnell, 
C.  J.,  that  if  the  defendant  claimed  under  adverse  title, 
he  was  estopped  to  deny  that  he  was  in  the  occupation 
of  the  premises;  but  that  holding  was  not  necessary  to 
the  decision  of  the  case,  and  it  may  be  doubted  whether 
it  is  correct,  especially,  in  that  case,  where  the  defend- 
ant pleaded  a  general  denial.  A  denial  of  the  plaintiff's 
allegation  that  he  is  the  owner  of  the  premises  is  suffi- 
cient to  raise  the  question  that  he  has  no  title;  there  is 
no  necessity  of  an  affirmative  allegation  that  his  title 
is  invalid.  {Terrell  v.  Wheeler,  12  N.  Y.  St.  Rep.  597). 
If  the  defendant  is  in  possession  as  mortgagee  or  as  as- 
signee of  the  mortgagee,  that  constitutes  a  good  defense 
to  the  action  {St.  John  v.  Bumpstead,  17  Barb.  100) ; 
but  that  is  not  the  case  where  the  mortgagee  acquired 
possession  by  force  or  fraud  against  the  will  or  consent 
of  the  rightful  owner,  and  without  lawful  authority. 
The  possession  requisite  for  such  a  defense  must  have 
about  it  at  least  some  basis  of  right  as  against  the  one 
who  is  evicted.  {Hoivell  v.  Leavitt,  95  N.  Y.  617,  621). 
Anything  which  shows  that  the  plaintiff  is  not  en- 
titled to  the  immediate  possession  of  the  property  is  a 
good  defense  to  the  action  of  ejectment.      {Hunter  v. 
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Trustees  of  Sandy  Hill,  6  Hill,  407).  The  defendant 
may  set  up  as  a  defense  anything  which  woukl  equitably 
entitle  him  to  retain  possession ;  as  that  he  is  equitably 
the  owner  of  the  premises;  or  that  he  is  entitled  to  a 
deed  of  them;  or  that  the  premises  were  intended  to  be 
conveyed  to  him,  but  were  omitted  from  the  deed  by 
mistake.  ( Crary  v.  Goodman,  12  N.  Y.  266 ;  Hoppough 
V.  Struble,  60  N.  Y.  430;  Slacken  v.  Brown,  39  Hun, 
294 ) .  Where  such  a  defense  is  interposed,  the  defend- 
ant need  not  ask  for  afflrmative  relief  {Uoppough  v. 
8truble,  supra) ;  but  if  he  does,  the  answer  must  set  up 
everything  which  would  entitle  him  to  relief,  if  he  had 
brought  an  action  for  it.  {Deioey  v.  Hoag,  15  Barb. 
365 ;  Risley  v.  Rice,  40  Hun,  585 ) .  Of  course,  the  plain- 
tiff must  be  allowed  to  put  in  evidence  any  facts  he  can 
show,  to  meet  such  an  equitable  defense.  {Sheehan  v. 
Hamilton,  2  Keyes,  304).  The  acquisition  of  title  by 
the  defendant,  either  by  condemnation  proceedings  or 
voluntarily,  pending  the  action,  constitutes  a  defense. 
{Judge  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  56  Hun,  60;  Archi- 
bald  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  1  App.  Div.  251;  affd. 
on  other  grounds,  157  N.  Y.  574). 

Sec.    3.    Proceedings  in  the  action. 

Subdivision  1. — Proof  of  Authority  to  Bring  Action. 

A  defendant,  in  an  action  to  recover  real  property  or 
the  possession  thereof,  may,  at  any  time  before  answer- 
ing, upon  an  affidavit  that  evidence  of  the  authority  of 
the  plaintiff's  attorney  to  commence  the  action  has  not 
been  served  upon  him,  apply,  upon  notice,  to  the  court 
or  judge  thereof,  for  an  order  directing  the  attorney  to 
produce  such  evidence.      (Co.  Civ.  Proc.  §  1512). 

Upon  such  an  application,  the  court  or  judge  must,  in 
a  proper  case,  make  an  order,  requiring  the  plaintiff's 
attorney  to  produce,  as  directed  therein,  evidence  of  his 
authority  to  commence  the  action,  and  staying  all  pro- 
ceedings therein,  on  the  part  of  the  plaintiff,  until  the 
evidence  is  produced.      (Co.  Civ.  Proc.  §  1513). 

Before  the  enactment  of  the  code  of  civil  procedure,  it 
was  held  that  even  in  actions  of  ejectment,  the  court  had 


EJECTMENT.  17 

discretion  whether  or  not  to  require  the  production  of 
the  authority  of  the  attorney  to  bring  the  action 
(Steu-art  v.  Steicart,  56  How.  Pr.  256)  ;  but  the  provi- 
sions of  section  1513  seem  to  make  it  obligatory  upon 
the  court  to  require  the  production  of  the  authority  of 
the  plaintiff's  attorney  in  all  cases  where  the  proper 
proof  is  made  by  the  defendant.  The  order  should  re- 
quire the  authority  to  be  produced  to  the  officer  who 
grants  the  order,  and  it  should  state  the  place  and  time 
where  the  production  is  to  be  made.  If  it  is  defective 
in  these  respects,  it  may  be  disregarded.  {Turner  v. 
Dai-is,  2  Den.  187). 

Any  written  request  of  the  plaintiff  or  his  agent  to  the 
plaintiff's  attorney,  to  commence  the  action,  or  any 
written  recognition  of  his  authority  so  to  do,  verified  by 
the  affidavit  of  the  attorney,  or  any  other  competent  wit- 
ness, is  sufficient  presumptive  evidence  of  such  author- 
ity.     (Co.  Civ.  Proc.  §  1514). 

A  retainer  by  an  agent  is  not  enough,  unless  the  agent 
had  authority  from  the  principal  to  direct  the  commence- 
ment of  the  suit.      The  fact  that  he  is  a  general  agent 
having  power  to  see  to  the  property  and  business,  and  to 
carry  on  and  work  the  land,  does  not  give  him  the  power 
to  authorize  the  bringing  of  the  action    {Howard  v. 
Hoicard,  11  How.  Pr.  80)  ;  but  if  it  appears  on  the  mo- 
tion that  the  plaintiff,  after  the  bringing  of  the  action, 
recognized  the  authority  of  the  attorneys  and  requested 
them  to  continue  it,  that  would  be  a  sufficient  authority. 
(Id).      Where  the  authority  of  the  plaintiff's  attorney 
has  been  produced  in  obedience  to  an  order,  and  has 
been  held  sufficient  by  the  court,  a  second  motion  to  re- 
quire the  production  of  authority  upon  the  ground  that 
the  authority  formerly  produced  Avas  not  sufficient,  will 
be  denied.     The  adjudication  of  the  court  upon  the  first 
motion  that  the  authority  produced  Avas  sufficient  can 
only  be  reviewed  upon  appeal.      {Carpenter  v.  Allen, 
45  N.  Y.  Super.  Ct.  Eep."322).      The  verification  of  a 
complaint  by  the  plaintiff  is  a  sufficient  "  written  recog- 
nition "  of  the  attorney's  authority,  within  the  meaning 
of  the  section.      ( Graham  v.  Andreios,  11  Misc.  649 ) . 
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Subdivision  2. — Provisional  Remedies. 

The  court  in  Avhich  the  action  is  brought,  undoubtedly 
has  the  poAver  to  appoint  a  receiver  of  the  property  and 
of  the  rents  and  profits.  {People  v.  Mayor,  etc.,  10  Abb. 
Pr.  Ill;  Ireland  V.  Nichols,  1  Swe.  208).  But  the  ap- 
pointment of  a  receiver  upon  a  motion  of  the  plaintiff, 
amounts  practically  to  the  dispossession  of  the  defend- 
ant, and  to  giving  to  the  plaintiff,  pending  the  action, 
the  relief  which  he  usually  can  only  obtain  after  judg- 
ment in  his  favor,  and  for  that  reason  the  general  rule 
is  that  a  receiver  will  never  be  appointed  in  actions  of 
ejectment  before  judgment.  {Gurnsey  v.  Powers,  9 
Hun,  78;  Burdell  V.  Burdell,  54  How.  Pr.  91).  It  is 
probable,  however,  that  a  receiver  would  be  appointed, 
if  equitable  grounds  were  made  to  appear  entitling  the 
plaintiff  to  the  rents  and  profits  as  such,  or  showing  that 
their  sequestration  was  necessary  to  his  protection. 
(People  V.  Mayor,  etc.,  10  Abb.  Pr.  Ill;  see,  also,  Rogers 
V.  Marshall,  6  Abb.  Pr.  N.  S.  457;  Mitchell  v.  Barnes, 
22  Hun,  194).  When  a  receiver  is  appointed,  the  man- 
ner in  which  the  appointment  is  to  be  procured,  and  the 
security  to  be  given  by  him  is  the  same  as  in  any  other 
action.  (Vol.  1,  pp.  697,  et  seg. ).  As  to  the  injunction 
restraining  the  prosecution  of  the  action,  see  volume  I, 
pages  558,  et  seq.  As  to  when  an  injunction  will  be 
granted  to  stay  waste,  see  volume  I,  page  578.  An  in- 
junction will  be  granted  after  judgment,  when  it  is 
shown  that  the  plaintiff  is  making  an  oppressive  use  of 
the  judgment,  or  that  he  has  ceased  to  own  the  premises, 
or  that  the  defendant  has  subsequent  to  the  recovery  of 
the  judgment,  acquired  some  interest  or  equity  in  the 
property  which  should  be  protected,  or  that  the  judg- 
ment was  obtained  by  fraud  or  collusion.  (Knox  v. 
McDonald,  25  Hun,  268). 

Subdivision  3. — Survey. 

If  the  court,  in  which  an  action  relating  to  real  prop- 
erty is  pending,  is  satisfied  that  a  survey  of  any  of  the 
property,  in  the  possession  of  either  party,  or  of  a 
boundary  line  between  the  parties,  or  betMeen  the  prop- 
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erty  of  either  of  them,  and  of  another  person,  is  neces- 
sary or  expedient,  to  enable  either  party  to  prepare  a 
pleading,  or  prepare  for  trial,  or  for  any  other  proceed- 
ing in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an 
order,  granting  to  the  applicant  leave  to  enter  upon  that 
party's  property,  to  make  such  a  survey.  (Oo.  Civ. 
Proc.  §  1682).  There  must  be  an  affidavit  of  the  party 
showing  that  he  has  not  the  information  it  is  desired  to 
secure  by  the  survey.  (Sutter  v.  Citi/  of  N.  Y.,  89  App. 
Div.  494). 

An  order  made  as  prescribed  in  section  1682  must 
specify,  by  a  description  as  definite  as  may  be,  the  prop- 
erty or  boundary  line  to  be  surveyed,  and  the  real  prop- 
erty of  the  adverse  party,  upon  which  it  is  necessary  to 
enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon.      (Co.  Civ.  Proc.  §  1683). 

After  serving  a  copy  of  the  order,  as  prescribed  in  the 
section  1683,  the  party  obtaining  it,  his  necessary  sur- 
veyors, servants  and  agents,  may  enter,  for  the  purpose 
of  making  the  survey,  upon  the  real  property  described 
in  the  order,  and  may  there  make  the  survey ;  but  each 
person  so  entering  is  responsible  for  any  unnecessary 
injury  done  by  him ;  and  the  party  procuring  the  order 
is  responsible  for  such  an  injury,  done  by  any  person  so 
entering.      (Co.  Civ.  Proc.  §  1684). 

Subdivision  4. — Other  Proceedings  Before  Judgment. 

The  proceedings  before  judgment  in  this  action  are 
the  same  as  in  any  other  civil  action  under  the  code  of 
civil  procedure,  and  will  be  found  treated  of  in  their 
proper  places  in  the  former  chapters  of  this  work.  The 
trial  must  be  by  jury..  (Vol.  II,  p.  212) .  If  an  equita- 
ble defense  is  interposed  to  the  cause  of  action,  the  man- 
ner in  which  it  must  be  tried  will  be  found  discussed  in 
volume  II,  at  pages  222  and  223. 
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Subdivision  5. — Form  of  Verdict. 

A  verdict,  report,  or  decision,  in  favor  of  the  plaintiff, 
in  an  action  of  ejectment,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  is  in  fee, 
or  for  life,  or  for  a  term  of  years,  stating  for  whose  life 
it  is,  or  specifying  the  duration  of  the  term,  if  the  estate 
is  less  than  a  fee.      ( Co.  Civ.  Proc.  §  1519 ) . 

If  the  right  or  title  of  the  plaintiff,  in  an  action  of 
ejectment,  expires  after  the  commencement  of  the  action, 
but  before  the  trial,  and  he  would  have  been  entitled 
to  recover,  but  for  the  expiration,  the  verdict,  report, 
or  decision  must  be  rendered  according  to  the  fact;  and 
the  plaintiff  is  entitled  to  judgment  for  his  damages  for 
the  withholding  of  the  property,  to  the  time  when  his 
right  or  title  so  expired.      ( Co.  Civ.  Proc.  §  1520 ) . 

The  title  of  the  plaintiff  referred  to  in  this  last  sec- 
tion, has  reference  to  the  estate  or  interest  in  the  prem- 
ises, which  for  the  time  being  is  in  the  possession  of,  or 
represented  by,  the  plaintiff,  and  not  of  the  person  who 
is  at  the  time  the  owner  of  the  estate.  It  means  the  title 
up«n  which  the  plaintiff  seeks  to  recover.  If  the  estate 
expires,  i.  e.,  if  it  ceases  or  comes  to  an  end,  the  judg- 
ment for  the  possession  of  the  premises  will  not  be  given 
against  the  defendant;  but  if  the  estate  continues  to 
exist,  although  in  other  hands  than  the  plaintiff,  judg- 
ment should  be  rendered  against  the  defendant  for  the 
possession  of  the  premises;  and  the  plaintiff,  if  he  re- 
cpvers  them,  will  do  so  as  trustee  of  him,  who,  since  the 
commencement  of  the  action,  has  become  the  real  party 
in  interest.  (Yan  Rensselaer  v.  Otoen,  48  Barb.  61). 
The  rule  applies  to  every  case  where  the  title  of  the 
plaintiff  has  ceased  to  exist  before  the  trial.  (Lang  v. 
Wilbraham,  2  Duer,  171).  The  defendant  may  avail 
himself  of  the  provisions  of  this  Section  without  filing 
a  supplemental  answer  to  set  up  the  fact.  (Id.). 
Where  the  title  of  the  plaintiff  has  expired  after  judg- 
ment, and  before  a  decision  of  the  appeal,  and  the  judg- 
ment is  affirmed,  the  issue  of  execution  for  the  posses- 
sion of  the  premises  will  be  stayed.      {Olendorf  v.  Cook, 
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1  Lans.  37).     See,  also,  as  to  the  form  of  verdict,  volume 
II,  pp.  377-378. 

Subdivision  6. — Judgment. 

Eules  for  entering  judgment  after  default  will  be 
found  at  volume  II,  at  pages  714,  et  seq.  The  provisions 
of  the  judgment  should  follow  the  verdict,  or  the  con- 
clusions of  law.  It  should  adjudge  what  estate  the 
plaintiff  has  in  the  premises;  and  it  should  direct  that 
he  recover  possession  of  the  premises  and  whatever  sum 
has  been  awarded  as  damages  and  as  costs.  The  prem- 
ises should  be  described  in  the  judgment  so  that  the 
sheriff  can  identify  them  to  deliver  possession.  If  the 
premises  are  subject  to  an.  easement,  the  judgment 
should  award  possession  to  the  plaintiff  subject  to  the 
easement.  {Reformed  Cliurch  v.  Schoolcraft,  65  N.  Y. 
134;  Rogers  v.  Sinsheimer,  50  N.  Y.  646).  The  nature 
of  the  plaintiff's  interest  should  always  be  specified  in 
the  judgment.  If  the  plaintiff's  title- has  expired,  the 
judgment  should  be  rendered  simply  for  the  damages 
to  which  the  plaintiff  is  entitled,  for  withholding  the 
property  to  the  time  when  his  right  or  title  so  expired. 
(Co.  Civ.  Proc.  §  1520).  As  to  the  costs,  see  that  sub- 
ject treated  of  in  volume  II.  As  to  execution  for  de^ 
livery  of  the  premises,  see  volume  II,  at  pages  963, 
et  seq.;  and  the  regulations  as  to  the  form  of  the  execu- 
tion for  possession  of  real  property  are  found  in  volume 
II,  at  page  987. 

Subdivision  7. — New  Trial. 

This  subject  is  fully  treated  in  volume  II,  at  pages 
515,  et  seq. 

Upon  a  new  trial,  granted  as  prescribed  in  section 
1525  of  the  code,  the  defendant  may  show  any  matter  in 
defence,  which  he  might  show  to  entitle  him  to  recover 
the  possession  of  the  property,  if  he  was  plaintiff  in 
the  action.      (Co.  Civ.  Proc.  §  1530). 
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Subdivision  8. — Opening  Default. 

A  final  judgment  for  the  plaintiff,  rendered  in  an 
action  of  ejectment,  otherwise  than  upon  the  trial  of  an 
issue  of  fact,  is,  after  the  expiration  of  three  years  from 
the  filing  of  the  judgment-roll,  conclusive  upon  the  de- 
fendant, and  every  person  claiming  from,  through,  or 
under  him,  by  title  accruing,  either  after  the  judgment- 
roll  is  filed,  or  after  a  notice  of  the  pendency  of  the 
action  is  filed  in  the  proper  county  clerk's  office,  as  pre- 
scribed in  sections  1670,  et  seq.  of  the  code.  But 
within  five  years  after  a  judgment-roll  in  an  action 
of  ejectment  is  filed,  the  court,  upon  the  application  of 
the  defendant,  his  heir,  devisee,  or  assignee,  and  upon 
payment  of  all  costs  and  damages  aA\arded  to  the  plain- 
tiff, must  make  an  order  vacating  the  judgment,  and 
granting  a  new  trial,  if  it  is  satisfied  that  justice  will 
be  thereby  promoted,  and  the  rights  of  the  parties  more 
satisfactorily  ascertained  and  established ;  but  not  other- 
wise.     (Co.  Civ.O^roc.  §  1526). 

The  revised  statutes  provided  only  for  opening  judg- 
ments taken  by  default;  but  the  section  above  quoted 
uses  instead  of  the  words  "  taken  by  default,"  the  words 
"  rendered  otherwise  than  upon  the  trial  of  an  issue  of 
fact."  Under  the  revised  statutes  it  had  been  held  that 
the  authority  to  open  judgments  taken  by  default  did 
not  refer  to  judgments  on  a  submission  without  action 
{Lang  v.  Ropke,  1  Duer,  701)  ;  or  to  judgments  taken 
after  demurrer  [ChvMie  v.  Blooming  dale,  18  How.  Pr. 
12)  ;  but  the  section  now  gives  the  power  to  open  a 
judgment  in  both  these  classes  of  cases.  The  section 
does  not  apply  where  the  action  is  founded  upon  an 
allegation  of  rent  in  arrear;  or  in  a  case  where  the  sum- 
mons is  served  by  publication.  (Co.  Civ.  Proc.  §  1528). 
It  has  been  held,  however,  that  a  judgment  entered  in  an 
action  for  rent  in  arrear  may  be  opened  when  a  default 
has  been  permitted  through  the  ignorance  or  mistake  of 
the  defendant.  {Reed  v.  Loucks,  61  How.  Pr.  434). 
This  case  was  decided  before  section  1528  took  effect 
It  is  supposed,  however,  that  the  provisions  of  that  sec- 
tion do  not  forbid  the  opening  of  the  judgment  by  de- 
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fault  under  circumstances  under  which  the  court  in 
other  actions  would  set  aside  the  default. 

^^"here  the  plaintiff  has  taken  possession  of  real  prop- 
erty, by  virtue  of  a  final  judgment,  his  possession  shall 
not  be  in  any  way  affected  by  the  vacating  of  the  judg- 
ment, except  as  prescribed  in  section  1525  or  section 
1526  of  the  code.  In  such  a  case,  if  the  defendant  there- 
after recovers  final  judgment  in  the  action,  it  must 
award  to  him  the  restitution  of  the  possession  of  the 
property;  and  he  may  have  an  execution  thereupon  for 
the  delivery  of  the  possession  to  him,  as  if  he  was  plain- 
tiff.    (Co.  Civ.  Proc.  §  1529). 

Sec.    4.   Effect  of  tlie  judgment. 

A  final  judgment  for  the  plaintiff,  rendered  in  an 
action  of  ejectment,  otherwise  than  upon  the  trial  of  an 
issue  of  fact,  is,  after  the  expiration  of  three  years  from 
the  filing  of  the  judgment-roll,  conclusive  upon  the  de- 
fendant, and  every  person  claiming  from,  through  or 
under  him,  by  title  accruing,  either  after  the  judgment- 
roll  is  filed,  or  after  a  notice  of  the  pendency  of  the 
action  is  filed  in  the  proper  county  clerk's  office,  as  pre- 
scribed in  sections  1670,  et  seq.  of  the  code  of  civil  pro- 
cedure.     (Co.  Civ.  Proc.  §  1526). 

The  provisions  of  this  section  provide  for  Judgments 
entered  on  a  submission,  without  action  ( Lang  v.  Roplce, 
1  Duer,  701 )  ;  and  those  entered  after  the  decision  of  a 
demurrer  {Christie  v.  Bloomingdale,  18  How.  Pr.  12); 
but  a  judgment  entered  after  an  inquest  taken  by  de- 
fault is  not  within  the  provisions  of  this  section.  {Sacia 
V.  O'Connor,  47  N.  Y.  Super.  Ct.  Eep.  53). 

Except  in  a  case  where  it  is  otherwise  expressly  pre- 
scribed in  the  code,  a  final  judgment  in  an  action  of 
ejectment,  rendered  upon  the  trial  of  an  issUe  of  fact,  is 
conclusive,  as  to  the  title  established  in  the  action,  upon 
each  party  against  whom  it  is  rendered,  and  every  per- 
son claiming  from,  through,  or  under  him,  by  title  ac- 
cruing, either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  office,  as  prescribed  in  sections  1670, 
et  seq.  of  the  code.      (Co.  Civ.  Proc.  §  1524). 
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It  was  held  in  Wilson  v.  Davol  (5  Bosw.  619),  that  a 
judgment  in  ejectment  after  a  trial  would  not  affect  one 
who  derived  title  from  the  defendant  before  the  action 
was  begun ;  but  whether  or  not  that  would  be  so,  under 
the  code  of  civil  procedure,  depends  upon  the  question 
whether  the  conveyance  under  which  he  claimed  title 
was  recorded  before  the  filing  of  the  notice  of  pendency 
of  action.  (See  Vol.  I,  p.  239).  The  judgment  is  con- 
clusive against  the  parties  and  privies,  like  any  other 
judgment  {Beebe  v.  Elliott,  4  Barb.  457)  ;  not  only  in 
other  actions  for  the  recovery  of  the  land,  but  in  actions 
for  mesne  profits.  ( Langendyck  V.  Burhans,  11  Johns. 
461).  It  is  like  a  judgment  in  rem.  {Skelhj  v.  Jones, 
61  App.  Div.  173).  Judgment  in  favor  of  the  plain- 
tiff, against  the  occupants  of  premises  is  not  evidence 
against  the  landlord  in  another  action  {Ainslie  V. 
Mayor,  etc.,  1  Barb.  168;  Bradt  v.  Church,  110  N.  Y. 
537)  ;  nor  is  it  evidence  against  one,  not  a  party,  who 
occupies  the  premises  during  the  pendency  of  the  action, 
but  under  another  person  than  the  defendant.  ( Thomp- 
son V.  Clark,  4  Hun,  164).  Where  one  has  entered  into 
possession  of  premises  which  are  the  subject  of  an  action 
of  ejectment  claiming  under  a  title  not  derived  from  the 
defendant,  and  which  accrued  before  the  recovery  of 
judgment  in  the  action,  the  fact  that  he  has  subsequently 
acquired  title  from  the  defendant  does  not  deprive  him 
of  the  right  of  claiming  possession  under  the  prior  title ; 
and  the  judgment  is  neither  conclusive  nor  any  evidence 
against  him.  {Sheridan  v.  Andreas,  49  N.  Y.  478). 
Parol  evidence  may  be  given  to  show  what  lands  were 
the  subject  of  litigation  {Frantz  v.  Ireland,  4  Lans. 
278)  ;  and  also  to  show  what  questions  were  litigated 
upon  the  trial,  if  they  were  such  matters  as  might  have 
been  litigated  under  the  pleadings.  But  parol  evidence 
cannot  be  given  to  contradict  the  record.  {Briggs  v. 
TFeHs,  12  Barb.  567). 
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ARTICLE  IV. 

PROCEEDINGS    WHERE    ACTION    IS    BROUGHT    FOR    RENT    IN 

ARREAR. 

SECTION. 

1.  When  action  may  be  maintained. 

2.  Payment  or  redemption  by  tenant. 

Sec.    1.    'Wlien  action  may  be  maintained. 

When  six  montlis'  rent  or  more  is  in  arrear,  upon  a 
grant  reserving  rent,  or  upon  a  lease  of  real  property, 
and  the  grantor  or  lessor,  or  his  heir,  devisee,  or  as- 
signee, has  a  subsisting  right  by  law  to  re-enter  for  the 
failure  to  pay  the'  rent,  he  may  maintain  an  action  to 
recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  prop- 
erty.     (Co.  Civ.  Proc.  §  1504). 

In  the  cases  mentioned  in  this  section,  notice  to  quit 
need  not  be  given  nor  is  any  notice  of  the  intention  to 
re-enter  necessary,  nor  need  the  complaint  allege  a  de- 
mand for  payment  of  the  rent.  {Mayor,  etc.  v.  Gamp- 
hell,  18  Barb.  156).  The  provisions  of  section  1505  of 
the  code  requiring  fifteen  days'  notice  of  the  intention  to 
re-enter,  do  not  apply  to  a  grant  in  which  the  right  to 
re-enter  arises  on  default  of  payment  by  the  tenant ;  but 
only  where  such  right  depends  on  the  sufficiency  of 
goods  whereon  to  distrain.  {Hosford  v.  Ballard,  39 
N.  Y.  147). 

Where  a  right  of  re-entry  is  reserved  and  given  to  a 
grantor  or  lessor  of  real  property,  in  default  of  a  suffi- 
ciency of  goods  and  chattels  whereon  to  distrain  for  the 
satisfaction  of  rent  due,  the  re-entry  may  be  made,  or 
an  action  to  recover  the  property  demised  or  granted, 
may  be  maintained,  by  the  grantor  or  lessor,  or  his  heir, 
devisee,  or  assignee,  at  any  time  after  default  in  the 
payment  of  the  rent;  provided  the  plaintiff,  at  least  fif- 
teen days  before  the  action  is  commenced,  serves  upon 
the  defendant  a  written  notice  of  his  intention  to  re- 
enter, personally,  or  by  leaving  it  at  his  dwelling-house 
on  the  premises  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  the  defendant  cannot  be  found  v/ith  due 
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diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be 
found,  by  posting  it  in  a  conspicuous  place  on  the  prem- 
ises. (Co.  Civ.  Proc.  §  1505).  Where  the  right  of  re- 
entry is  only  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain,  the  giving  of  the  notice 
prescribed  by  section  1505  must  be  shown.  {Martin  v. 
Rector,  43  Hun,  371;  118  N.  Y.  476).  The  two  sections 
above  cited  apply  to  all  cases  where  the  right  to  re-enter 
existed  at  common  law.  {Van  Rensselaer  v.  Ball,  19 
N.  Y.  100). 

To  entitle  the  plaintiff  to  maintain  an  action  under 
these  sections  there  must  be  a  right  to  re-enter  existing 
at  the  time  of  the  commencement  of  the  action.  He 
cannot  maintain  art  action  where  the  lessee  has  been 
ejected  by  summary  proceedings.  {Stuyvesant  v.  Oriss- 
ler,  12  Abb.  Pr.  N.  S.  6).  The  proceedings  in  actions 
under  these  sections  are  the  same  as  in  other  actions  of 
ejectment. 

In  such  an  action,  a  verdict,  report,  or  decision  in 
favor  of  the  plaintiff,  must  fix  the  amount  of  rent  in 
arrear  to  the  plaintiff,  or,  if  judgment  is  taken  by  de- 
fault, the  amount  thereof  must  be  ascertained  by  or 
under  the  direction  of  the  court;  and,  in  either  case,  it 
must  be  stated  in  the  judgment.  (Co.  Civ.  Proc.  § 
1507). 

^Vhere  a  portion  of  the  premises  described  in  the 
lease,  has  been  taken  possession  of  by  the  landlord,  the 
rent  must  be  apportioned,  according  to  the  value  of  the 
land  held  by  the  parties;  and  the  amount  of  rent  so 
apportioned,  determines  the  amount  which  the  defend- 
ant must  pay  to  redeem  that  part  of  the  land  which  has 
not  been  taken  possession  of  by^the  plaintiff.  {Church 
V.  »S'pe?e//,  39  Hun,  269;  110  N.  Y.  457).  The  provision 
requiring  the  amount  of  rent  to  be  fixed  by  the  judg- 
ment is  not  for  the  purpose  of  making  the  judgment  one 
against  the  defendant  for  the  sum  of  money;  but  is 
intended  only  for  the  purpose  of  enabling  the  defendant 
to  avail  himself  of  the  privilege  of  redemption,  as 
treated  of  in  the  next  section  of  this  article.  {Van 
Rensselaer  v.  Wright,  121  N.  Y.  626). 
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Sec.    2.   Payment  or  redemption  by  tenant. 

At  any  time  before  final  judgment  for  the  plaintiff  is 
rendered,  and  the  judgment-roll  is  filed,  in  an  action 
brought  as  prescribed  in  either  section  1504  or  1505,  the 
defendant  may  pay  or  tender  to  the  plaintiff  or  his  at- 
torney, or  pay  into  court,  all  the  rent  then  in  arrear, 
with  interest  and  the  costs  of  the  action  to  be  taxed; 
and  thereupon  the  complaint  must  be  dismissed.  ( Co. 
Civ.  Proc.  §  1506). 

At  any  time  within  six  months  after  possession  of  the 
property,  awarded  to  the  plaintiff  in  such  an  action, 
has  been  delivered  to  him  by.  virtue  of  an  execution  is- 
sued upon  a  judgment  rendered  therein,  the  defendant, 
or  any  person  who  has  succeeded  to  his  interest,  or  a 
mortgagee  of  the  lease,  or  of  any  part  thereof,  who  was 
not  in  possession  when  the  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  ad- 
ministrator, or  attorney,  or  may  pay  into  court,  for  the 
use  of  the  person  so  entitled  thereto,  the  amount  of  rent 
in  arrear,  as  stated  in  the  judgment,  and  the  costs  of 
the  action,  with  interest,  and  all  other  charges  incurred 
by  the  plaintiff.      (Co.  Civ.  Proc.  §  1508). 

The  time  limited  for  redemption  under  this  section, 
begins  to  run  at  the  eviction  of  the  defendant,  by  writ 
of  possession  or  by  execution  for  the  deliverj'  of  the 
property  to  the  plaintiff.  It  is  not  enlarged  by  the  sub- 
sequent re-entry  of  the  tenant.  (Withecl-  v.  Van 
Rensselaer,  64  N.  Y.  27).  To  set  the  time  running 
against  the  mortgagee  of  a  lease  so  as  to  bar  his  right  to 
redeem,  there  must  have  been  open,  notorious  and  visi- 
ble eviction.  A  merely  nominal  and  secret  execution 
of  the  wi'it  is  not  sufficient.  {Newell  v.  Wighamr,  102 
N.  Y.  20). 

'^'^"ithin  three  months  after  making  the  payment  or 
tender,  the  person  who  made  it,  or  his  representative, 
may  apply  to  the  court  for  an  order  that  possession  of 
the  property  be  delivered  to  him;  and  thereupon,  upon 
proof  of  the  facts,  and  payment  of  the  sum  due  by  rea- 
son of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  com- 
plied with  by  the  grantee  or  lessee,  to  the  time  of  the 
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application,  the  court  must  make  an  order,  directing 
that  possession  of  the  property  be  delivered  to  the  ap- 
plicant, who  shall  hold  and  enjoy  the  same,  without  any 
new  grant  or  lease  thereof,  according  to  the  terms  of  the 
original  grant  or  lease.  Notice  of  the  application  must 
be  served  upon  the  plaintiff's  attorney.  (Co.  Civ.  Proc. 
§  1509). 

If  possession  of  the  property  recovered  has  been  de- 
livered to  the  plaintiff,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  the  order  must  provide 
for  setting  off  the  sum  which  the  plaintiff  has  made,  or 
which  he  might,  without  wilful  neglect  have  made,  of 
the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for 
reimbursement  to  the  applicant  of  the  balance,  if  any, 
of  the  sum  paid  into  court  by  him,  after  making  the  set- 
off prescribed  in  this  section.      ( Co.  Civ.  Proc.  §  1510 ) . 
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ARTICLE  I. 
IN   WHAT   CASES   PAKTITION   MAY   BE   HAD. 

SECTION. 

1.  Nature  of  the  action. 

2.  By  joint  tenants  or  tenants  in  common. 

3.  By  remainderman. 

4.  By  infant. 

5.  By  heir,  when  devise  claimed  to  be  void. 

6.  Parties  to  the  action. 

7.  Notice  of  pendency. 

Sec.    1,   Nature  of  the  action. 

At  common  law,  estates  in  respect  to  their  owners, 
when  held  by  more  than  one  person,  were  divided  into 
estates  in  joint  tenancy,  tenancy  in  common,  and  copar- 
cenary ;  and  while  partition  in  every  case  could  be  made 
by  the  consent  of  all  the  owners,  yet  it  could  not  be 
compelled  between  joint  tenants  or  tenants  in  common 
until  a  statute  was  passed  during  the  reign  of  Henry 
VIII,  which  gave  to  all  such  the  right  to  compel  parti- 
tion by  suit.  Even  then,  only  actual  partition  could  be 
had  in  any  case;  the  property  could  not  be  sold  and  the 
avails  divided.  Very  early  in  the  history  of  this  state, 
there  was  recognized  the  necessity  for  the  passage  of  a 
statute  regulating  the  partition   of  property  held  by 
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more  than  one  owner.  The  preamble  to  the  act  of  1785 
recites  that  "  whereas  many  tracts  of  land  in  this  state 
are  held  by  divers  owners  as  joint  tenants,  tenants  in 
common  and  coparceners,  and  such  tracts  cannot  by  law 
be  divided,  by  reason  of  the  absence,  infancy,  or  cover- 
ture of  some  of  the  proprietors,  to  the  great  detriment  of 
the  owners,  and  the  prejudice  of  agriculture;  therefore 
be  it  enacted,  etc."  That  act  gave  to  the  court  the  au- 
thority not  only  to  make  actual  partition ;  but  where 
the  ends  of  justice  required  it,  to  decree  a  sale  of  the 
property,  or  a  portion  thereof,  and  a  division  of  the  pro- 
ceeds of  the  sale,  and  a  release  of  the  property  sold  from 
all  claims  of  any  other  person  therein.  While  the  gen- 
eral scope  and  intention  of  such  legislation  have  not 
been  materially  changed  by  subsequent  enactments,  the 
details  of  the  proceedings  in  partition  have  been  ren- 
dered more  specific  and  accurate.  The  entire  subject 
is 'now  regulated  by  the  code  of  civil  procedure.  The 
action  is  an  equitable  action  {Jones  v.  Jones,  6  N.  Y.  St. 
Rep.  7e36;  afed.,  120  N.  Y.  589) ;  but,  though  equitable  in 
its  nature,  the  issues  of  fact  joined  in  the  action  are 
triable  by  a  jury;  and  unless  the  court  directs  the  issues 
to  be  stated,  as  prescribed  in  section  970  of  the  code,  the 
issues  may  be  tried  upon  the  pleadings.  ( Co.  Civ.  Proc. 
§  1544). 

As  to  whether  the  action  is  one  in  rem,  the  authori- 
ties are  not  harmonious  {Yan  Orman  v.  Phelps,  9  Barb. 
500;  Greenleaf  v.  Brooklyn,  etc.,  R.  R.  Co.,  141  N.  Y. 
395) ;  but  the  supreme  court  has  jurisdiction  as  in  pro- 
ceedings quasi  in  rem,  that  is,  it  has  general  jurisdiction 
over  the  subject  matter  of  the  action.  {Jenkins  v. 
Fahey,  73  N.  Y.  355).  An  action  of  partition,  while 
originally  limited  to  the  question  of  partition  among 
persons  who  were  concededly  entitled  to  a  share  in  the 
property,  has  been  extended  in  its  scope  so  as  to  include 
the  trial  of  the  question  of  the  plaintiff's  or  defendant's 
title  to  the  property  sought  to  be  partitioned ;  so  that 
those  cases  which  held  that  the  right  to  try  the  title 
could  not  be  exercised  in  an  action  of  partition,  but 
only  in  an  action  of  ejectment,  are  no  longer  the  law. 
{AVeston  v.  Stoddard,  137  N.  Y.  119 ;  8 atterlee  v.  Kohbe, 
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173  N.  Y.  91;  Wallace  v.  McEchron,  176  N.  Y.  424). 
This  point  will  be  further  treated  of  in  the  following 
article,  under  the  section  devoted  to  the  ans\\'er.  A 
very  interesting  history  of  the  legislation  on  the  sub- 
ject of  partition  in  this  state,  is  found  in  the  opinion  of 
Daries,  J.,  in  the  case  of  Mead  v.  Mitchell  (5  Abb.  Pr. 
92;  affd.,  17  N.  Y.  210). 

Sec.    2.    By  joint  tenants  or  tenants  in  common. 

Subdivision  1. — When  by  Parol,  or  Agreement. 

Even  at  common  law,  partition  could  be  made  by  the 
consent  of  all  the  owners;  but  not  compelled.     So  now, 
the  parties,  if  of  full  age  and  competent  to  contract,  may 
make  partition  by  parol,  either  by  deed,  or  by  declara- 
tion, followed  by  possession.      ( Wood  v.  Fleet,  36  N.  Y. 
499 ) .     The  severance  of  the  premises  being  the  object  of 
the  parties,  their  voluntary  act  in  carrying  into  effect  a 
parol  partition,  will  bind  them  and  all  who  claim  under 
them.      ( Id. ) .     Such  an  arrangement  when  carried  out 
between  the  owners,  will  serve  effectually  to  sever  the 
premises.      {Jackson  v.  Harder,  4  Johns.  202).    Where 
the  parties  acquiesce  in  such  a  partition,  all  incidental 
rights,  such  as  curtesy  or  dower,  attach  only  to  the  por- 
tion set  apart  for  the  person  as  his  share  of  the  estate. 
(Furguson  v.   Tioeedy,  56  Barb.  168;  affd.,  43  N.  Y. 
543).      But  parol  agreement  alone  cannot  alone  cannot 
terminate  the  unity  of  possession,  and  a  right  in  the 
nature  of  an  easement  cannot  be  thus  created  {Taylor 
V.  Millard,  118  N.  Y.  244) ;  nor  can  lienors  upon  an  un- 
divided interest  be  bound  by  a  voluntary  partition. 
{Jordan  v.  Poillon,  77  N.  Y.  518).      Of  course  where 
any  of  the  parties  are  infants,  or  persons  of  unsound 
mind  and  incapable  of  giving  a  valid  consent  to  such 
partition  by  parol,  it  follows  that  such  partition  cannot 
be  made,  except  by  statutory  authority.    Such  authority 
is  given  in  the  following  sections  of  the  code,  to  the  guar- 
dian of  the  infant  or  the  committee  of  the  person  of  un- 
sound mind : 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard, 
holds  real  property,  in  joint  tenancy  or  in  common,  the 
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general  guardian  of  the  infant,  or  the  committee  of  the 
idiot,  lunatic,  or  habitual  drunkard,  may  apply  to  the 
supreme  court,  or  to  the  county  court  of  the  county, 
wherein  the  real  property  is  situated,  for  authority  to 
agree  to  a  partition  of  the  real  property.  (Co.  Civ. 
Proc.  §  1590). 

Such  an  application  must  be  by  a  petition,  which  must 
describe  the  real  property  proposed  to  be  partitioned; 
must  state  the  rights  and  interests  of  the  several  owners 
thereof;  must  specify  the  particular  j)artition  proposed 
to  be  made ;  and  must  be  verified  by  alfidavit.  The  court 
may  order  notice  of  the  application  to  be  given  to  such 
persons  as  it  thinks  proper.      ( Co.  Civ.  Proc.  §  1591). 

If  after  due  inquiry  into  the  merits  of  the  application, 
by  a  reference  or  otherwise,  the  court  is  of  the  opinion 
that  the  interests  of  the  infant,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  will  be  promoted  by  the  partition,  it 
may  make  an  order,  authorizing  the  petitioner  to  agree 
to  the  partition  proposed,  and,  in  the  name  of  the  infant, 
or  of  the  idiot,  lunatic,  or  habitual  drunkard,  to  execute 
releases  of  his  right  and  interest  in  and  to  that  part  of 
the  property,  which  falls  to  the  shares  of  the  other  joint 
tenants  or  tenants  in  common.  The  court  may,  in  its 
discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  par- 
tition to  be  so  made  as  to  set  off  to  him  or  them,  his  or 
their  share  in  common  with  any  of  the  other  owners, 
provided  the  consent  in  writing  thereto  of  such  owners 
shall  be  first  obtained.      (Co.  Civ.  Proc.  §  1592). 

Releases  so  executed  have  the  same  validity  and  effect, 
as  if  they  were  executed  by  the  person  in  whose  behalf 
they  are  executed,  and  as  if  the  infant  was  of  full  age, 
or  the  idiot,  lunatic,  or  habitual  drunkard  was  of  sound 
mind,  and  competent  to  manage  his  affairs.  (Co.  Civ. 
Proc.  §  1593). 

The  practice  on  a  reference  in  such  a  case,  is  the  same 
as  in  other  references  to  ascertain  and  report  a  fact,  and 
will  be  found  treated  of  in  volume  II,  p.  410,  et  seq. 

Husband  and  wife  may  make  partition  or  division  of 
any  real  property  held  by  them  as  tenants  in  common. 
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joint  tenants,  or  tenants  by  the  entireties.  If  so  ex- 
pressed in  the  instrument  of  partition  or  division,  such 
instrument  bars  the  wife's  right  to  dower  in  such  prop- 
erty, and,  also,  if  so  expressed,  the  husband's  tenancy 
by  curtesy.      (The  Domestic  Relations  Law,  §  26). 

Subdivision  2. — When  by  Action. 

The  sections  of  the  code  of  civil  procedure  which 
specify  the  cases  in  which  the  action  of  partition  may  be 
brought,  will  be  found  quoted  in  volume  I,  at  page  170, 
et  seq.  The  supreme  court  rules  also  provide  that 
where  several  tracts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  in  common,  no 
separate  action  for  the  partition  of  a  part  thereof  only 
shall  be  brought,  without  the  consent  of  all  the  parties 
interested  therein ;  and  if  brought  without  such  consent, 
the  share  of  the  plaintiff  may  be  charged  with  the  whole 
cost  of  the  proceeding.  And  when  infants  are  in- 
terested, the  petition  shall  state  whether  or  not  the  par- 
ties own  any  other  lands  in  common.  ( Genl.  Rule  65 ) . 
A  failure,  however,  to  comply  with  Rule  65  is  not  a 
ground  of  demurrer.  {Pritchard  v.  Draft,  32  Hun, 
417). 

The  courts  which  have  jurisdiction  of  this  action  are 
the  supreme  court  ( Vol.  I,  p.  66 ) ,  and  the  county  courts 
within  their  respective  counties  (Id.  72).  The  rules 
respecting  the  place  of  trial  of  the  action  of  partition, 
will  be  found  stated  in  volume  II,  of  this  work,  at  page 
127,  et  seq.  The  supreme  court  having  both  legal  and 
equitable  jurisdiction,  which  it  exercised  prior  to  the 
statutes  regulating  the  action  of  partition,  it  has  the 
authority  to  determine  whether  those  statutes  have  been 
complied  with,  and  when  it  has  acquired  jurisdiction 
{Blakeley  v.  Calder,  15  N.  Y.  617;  Howell  v.  Mills,  56 
N.  Y.  226)  ;  and  such  determination,  the  court  having 
jurisdiction  of  the  parties,  cannot  be  attacked  collater- 
ally ( O'Donoghue  v.  Smith,  85  App.  Div.  324 ;  Livings- 
ton V.  Livingston,  56  App.  Div.  484 ;  affd.,  166  N.  Y.  601 ; 
Parish  v.  Parish,  175  N.  Y.  181) ;  although  in  O'Donog- 
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hue  V.  Boies  (159  N.  Y.  87),  the  court  of  appeals  was 
equally  divided  on  this  question.  A  party  of  full  age 
by  receiving  his  portion  of  the  avails  of  a  sale  in  parti- 
tion is  estopped  from  questioning  collaterally  the  juris- 
diction of  the  court,  and  it  seems  an  infant  may  be  thus 
estopped  by  a  payment  made  to  his  general  guardian. 
(Miller  v.,  Naumanii,  85  App.  Div.  337).  Although  the 
action  is  local  in  its  nature,  yet  when  the  parties  have 
agreed  not  to  question  the  jurisdiction  of  the  courts  of 
this  state,  or  not  to  institute  similar  proceedings  in 
another  state  where  part  of  the  property  is  located,  they 
will  not  be  permitted  to  question  or  deny  the  jurisdic- 
tion of  the  courts  of  this  state.  [Bowers  v.  Durant,  43 
Hun,  348).  "Where  there  is  no  land  situated  in  the 
county  named  in  the  summons  as  the  place  of  trial,  that 
fact  does  not  take  away  the  jurisdiction  of  the  court; 
and  the  action  may  be  tried  in  such  county,  unless  the 
objection  is  taken  in  due  form.  ( Co.  Civ.  Proc.  §  985 ; 
Kimball  v.  Mapes,  19  Wk.  Dig.  481;  affd.  without  op., 
98  N.  Y.  629 ) .  Partition  between  tenants  in  common  or 
joint  tenants  is  a  matter  of  right  {Smith  v.  Smith,  10 
Paige,  470) ;  still  the  court  will  not  allow  that  right  to 
be  exercised  at  an  inopportune  time,  when  it  would  pre- 
judice the  owners  of  the  property  (Danvers  v.  Dorrity, 
14  Abb.  Pr.  206)  ;  as  where  an  action  was  pending  for 
the  dissolution  of  a  partnership  and  an  accounting,  in- 
volving the  real  property  in  question,  the  court  dis- 
missed the  complaint  in  the  partition  suit  on  the  ground 
that  a  man  has  no  right  to  make  another  a  party  to  an 
action,  while  the  controversy  is  in  the  course  of  settle- 
ment in  another  court.  (Id).  So,  also,  where  land 
is  held  by  an  executor  having  the  power  to  sell,  partition 
cannot  be  had,  to  defeat  that  power  (Henderson  v.  Hen- 
derson, 113  N.  Y.  1),  unless  the  executor  unreasonably 
delays  to  use  it.  (Furdy  v.  Wright,  44  Hun,  239).  To 
prevent  partition,  the  power  of  sale  must  however  be 
imperative,  so  as  to  effect  an  equitable  conversion,  and 
not  merely  discretionary  (Garberry  v.  Ennis,  72  App. 
Div.  489)  ;  although  the  existence  of  such  discretionary 
power  may  be  considered  upon  an  application  made  in 
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behalf  of  an  infant  for  leave  to  bring  an  action  of  par- 
tition. {Thompson  v.  Hart,  58  App.  Div.  439).  An 
equitable  conversion  which  will  prevent  partition  may, 
however,  result  from  the  general  scheme  of  the  will,  al- 
though the  power  of  sale  may  not  be  in  terms  impera- 
tive. (McGoivan  v.  Tifft,  35  Misc.  603).  If  there  has 
been,  however,  an  effectual  reconversion  by  act  of  the 
parties,  an  action  of  partition  will  lie.  {Scott  v.  Doug- 
lass, 39  Misc.  556;  McDonald  v.  O'Hara,  144  N.  Y.  566). 
During  the  continuance  of  a  valid  trust  of  the  entire 
property  an  action  of  partition  will  not  lie  {Morse  v. 
Morse,  85  N.  Y.  53;  Garrey  v.  Union  Trust  Co.,  29  App. 
Div.  513;  Sicker  v.  Sicker,  23  Misc.  737)  ;  although  the 
validity  of  the  trust  can  be  attacked  in  the  action. 
{Dresser  v.  Travis,  39  Misc.  358).  A  beneficiary  can 
not  bring  the  action  even  after  the  death  of  the  trustee 
{Horsefield  v.  Black,  40  App.  Div.  264)  ;  nor  can  a  re- 
mainderman after  a  trust  estate  for  life  maintain  the 
action  before  the  termination  of  the  trust.  {Pierson  v. 
Van  Bergen,  23  Misc.  547;  Woodward  v.  James,  115 
N.  Y.  346). 

An  agreement  between  co-tenants  not  to  partition  real 
property  during  a  specified  time,  supported  by  a  sufft- 
cient  consideration,  is  a  legal  defense  to  an  action 
brought  during  such  time.  {Brown  v.  Coddington,  72 
Hun,  147). 

Partition  cannot  be  had  in  contravention  of  the  terms 
of  the  will  or  other  instrument  through  which  plaintiff 
derives  his  title.  {Zuenzer  v.  Minzenmair,  20  Misc.  212; 
Sicker  v.  Sicker,  supra;  Baldwin  v.  Humphrey,  44  N.  Y. 
609). 

The  rule  at  common  law  was  that  an  action  of  parti- 
tion could  not  be  brought  unless  the  plaintiff  was  in 
actual  or  constructive  possession  of  the  property ;  and  if 
the  defendant  denied  the  fact  of  tenancy  in  common  or 
joint  tenancy,  and  claimed  title  in  himself,  the  action  of 
partition  was  postponed  to  await  the  decision  of  the 
question  of  title.  The  action  being  strictly  equitable 
and  triable  by  the  court  of  chancery,  as  soon  as  the  legal 
question  of  title  came  up,  the  jurisdiction  of  the  court 
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of  chancery  at  once  terminated,  and  the  bill  of  partition 
had  to  be  dismissed;  and  the  plaintiff  was  compelled  to 
bring  an  action  of  ejectment  in  a  court  of  law,  where  the 
question  of  title  could  be  tried  before  a  jury.  As  the 
supreme  court  of  this  state,  however,  possesses  both  legal 
and  equitable  jurisdiction,  the  circuity  of  action  under 
the  old  practice  became  unnecessary;  and  very  soon 
after  the  adoption  of  our  constitution,  the  legislature  en- 
larged the  scope  of  the  action  so  that  heirs  at  law  who 
claimed  that  they  were  entitled  to  share  in  the  estate  of 
their  ancestor,  might  bring  an  action  of  partition  against 
those  who  were  in  actual  possession,  claiming  to  hold  by 
devise,  if  they  alleged  that  the  devise  was  void.  They 
were  authorized  to  bring  the  action  whether  they  were 
in  possession  or  not;  and  to  have  the  question  of  title 
tried  by  a  jury.  (Laws  1853,  Chap.  238;  Co.  Civ.  Proc. 
§  1537).  See  Vol.  I,  p.  170,  for  the  section  of  the  code 
that  contains  the  rule  in  this  case. 

By  section  1543  of  the  code,  the  same  rule  is  extended 
to  all  actions  for  partition ;  and  by  the  next  section  it  is 
provided  that  the  issues  of  fact  in  such  cases  are  triable 
by  jury.  The  whole  controversy  may  now  be  tried  in 
one  action ;  and  not  only  has  the  court  the  right  by  the 
judgment  to  determine  the  rights  of  the  plaintiff  and 
the  defendants  in  the  action,  but  the  rights  as  between 
the  defendants  themselves.  (Co.  Civ.  Proc.  §  1543). 
It  also  has  power  in  a  proper  case  to  order  a  sale  of  both 
real  and  personal  property.  (Prentice  v.  Janssen,  79 
N.  Y.  478).  The  possession  referred  to  in  section  1532 
is  the  legal  right  to  possession,  and  not  merely  the  visi- 
ble possession ;  for  where  one  is  legally  entitled  to  pos- 
session, although  forcibly  held  out  by  his  co-tenant,  the 
law  regards  the  possession  of  the  co-tenant  as  his  posses- 
sion, so  far  as  his  right  to  bring  the  action  is  concerned. 
[Florence  v.  Eopldns,  46  N.  Y.  182;  Wainman  v.  Hamp- 
ton, 110  N.  Y.  429).  His  contention  is  not  only  as  to 
the  share  to  which  he  is  entitled,  but  the  more  important 
one  as  to  whether  he  is  entitled  to  any  share  of  the  prop- 
erty. ( Gedney  v.  Frail,  25  N.  Y.  St.  Rep.  343 ;  s.  c,  6 
N.  Y.  Supp.  165;  affd.  without  op.,  127  N.  Y.  686). 
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Very  manj  rulings  before  the  code  upon  this  subject, 
which  held  that  a  party  could  not  maintain  partition 
when  the  person  in  possession  denied  the  co-tenancy,  or 
held  the  land  adversely,  are  no  longer  authority ;  as  such 
a  contention  merely  extends  the  action,  under  the  code, 
so  as  to  include  the  trial  of  the  question  of  title.  ( Wes- 
ton V.  Stoddard,  137  N.  Y.  119).  The  case  of  Florence 
V.  Hopkins  (supra),  while  it  is  an  authority  as  to  the 
proposition  to  which  it  is  cited  above,  is  superseded  by 
the  provisions  of  the  code,  so  far  as  it  decides  that  pos- 
session is  absolutely  necessary  to  the  bringing  of  the 
action.  The  case  of  Wain  man  v.  Hampton  (110  N.  Y. 
429),  although  decided  eight  years  after  the  sections 
above  referred  to  took  effect,  arose  before  that  time,  and 
does  not  attempt  to  decide  what  the  rights  of  the  parties 
would  be  under  the  code;  and  in  the  case  of  Hulse  v. 
Hulse  (23  N.  Y".  St.  Eep.  123),  the  question  was  not 
necessarily  involved,  and  in  so  far  as  the  dicta  of  the 
court  might  seem  to  sustain  the  old  rule,  it  clearly  was 
not  the  intention  of  the  court  to  decide  that  point.  At 
all  events,  the  case  of  Weston  v.  Stoddard  (supra),  has 
definitively  settled  that  possession  is  not  necessary  to 
maintain  the  action. 

There  may  be  tried  in  an  action  of  partition  the  issues 
as  to  whether  the  deed  under  which  plaintiff  claims  was 
ever  delivered  (Booth  v.  FordJiam,  73  App.  Div.  109) ; 
or  whether  the  deed  under  which  a  defendant  claims  ex- 
clusive ownership  was  obtained  by  fraud  or  undue  in- 
fluence (Drake  v.  Drake,  61  App.  Div.  1) ;  or  whether  a 
sheriff's  deed  under  which  a  defendant  claims  exclusive 
ownership  is  valid.  (Dixon  v.  Dixon,  38  Misc.  652; 
revd.  on  other  grounds,  89  App.  Div.  603).  Plaintiff 
need  not  have  strict  pedis  possessio.  A  present  right 
of  possession  is  sufficient;  and  all  questions  of  title 
arising  between  the  parties  can  be  disposed  of  in  the 
action.  ( Weston  v.  Stoddard,  137  N.  Y.  119 ) .  Persons 
holding  adversely  separate  portions  of  the  real  property 
sought  to  be  partitioned  may  be  joined  as  defendants  in 
one  action  and  their  respective  rights  determined 
therein.  (Satterlee  v.  Eobhe,  173  N.  Y.  91;  Wallace  v. 
McEchron,  176  N.  Y.  424). 
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Sec.    3.   By  remainderman. 

Where  two  or  more  persons  hold,  as  joint  tenants,  or 
as  tenants  in  common,  a  vested  remainder  or  reversion, 
any  one  or  more  of  them  may  maintain  an  action  for 
the  partition  of  the  real  property  to  which  it  attaches, 
according  to  their  respective  shares  therein,  subject  to 
the  interest  of  the  person  holding  the  particular  estate 
therein,  but  no  sale  of  the  premises  in  such  an  action 
shall  be  made  except  by  and  with  the  consent  in  writing, 
to  be  acknowledged  or  proved  and  certified  in  like  man- 
ner as  a  deed  to  be  recorded,  by  the  person  or  persons 
owning  and  holding  such  particular  estate  or  estates; 
and  if  in  such  an  action  it  shall  appear  in  any  stage 
thereof,  that  partition  or  sale  cannot  be  made  without 
great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein 
provided,  shall  not  affect  the  right  of  any  party  to  bring 
a  new  action  after  the  determination  of  such  particular 
estate.      (Co.  Civ.  Proc.  §  1533). 

The  provisions  of  this  section  of  the  code  have  been 
inserted  to  settle  a  doubt  which  existed  in  regard  to  the 
rights  of  remaindermen  or  reversioners  to  bring  an 
action  for  partition.  Cases  often  arise  where  it  is  es- 
sential to  the  interests  of  the  owner  of  an  undivided 
share  in  reversion,  that  his  estate  should  be  severed  from 
that  of  his  co-tenants,  if  it  can  be  done  by  actual  parti- 
tion. The  statute  is  very  guarded  in  such  a  case,  how- 
ever, and  throws  every  safeguard  around  the  life  estate, 
or  other  particular  estate  in  the  property ;  so  that  where 
an  actual  partition  cannot  be  made,  the  complaint  will 
be  dismissed,  unless  the  person  owning  such  particular 
estate  give  his  written  consent  to  a  sale  of  the  property. 
Even  that  provision  was  not  contained  in  the  statute  un- 
til the  amendment  of  1887.  The  sale  of  the  property 
would  defeat  the  very  intent  of  the  person  who  created 
the  particular  estate ;  and  the  court  will  not  permit  that 
to  be  done  without  the  consent  of  the  person  owning 
that  estate.  Where,  however,  only  actual  partition  is 
desired,  and  it  can  be  made  without  prejudice  to  the 
owners,  and  subject  to  the  particular  estate,  it  may  be 
had,  although  one  of  the  reversioners  or  remaindermen 
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is  the  person  who  holds  the  particular  estate.  {Mason 
V.  Mason,  Daily  Register,  Nov.  30,  1885).  A  remain- 
derman cannot  compel  the  person  holding  the  life  or 
other  particular  estate  to  partition,  as  his  rights  cannot 
be  changed  Avithout  his  consent  (Hughes  v.  Hughes,  2 
Civ.  Proc.  Rep.  139;  aftd.,  30  Hun,  349) ;  but  the  court 
has  jurisdiction  of  the  action;  and  a  purchaser  will  not 
be  relieved  from  his  purchase  on  the  ground  of  the  exist- 
ence of  a  particular  estate,  where  all  the  parties  in  in- 
terest acquiesce  in  a  judgment  directing  a  sale  of  the 
premises  {Blakely  v.  Galder,  15  N.  Y.  617;  Brevoort  v. 
Brevoort,  TO  N.  Y.  136)  ;  and  where  the  particular  estate 
is  held  by  more  than  one  person,  as  tenants  for  life  or 
for  years,  they  may  partition  among  themselves,  and 
join  the  remainderman  as  a  defendant.  {Jenkins  v. 
Fahey,  73  N.  Y.  355).  A  trustee  of  the  entire  premises 
cannot  give  the  consent  to  a  sale  required  by  section 
1533  if  any  party  to  the  action  duly  objects  thereto. 
{Pierson  V.  Van  Bergen,  23  Misc.  547).  As  to  how 
partition  is  made,  or  the  proceeds  of  a  sale  are  divided, 
where  a  life  or  other  particular  estate  exists,  see  section 
3,  article  IV,  and  section  5,  article  V,  of  this  chapter. 

Sec.    4.    By   an   infant. 

The  section  of  the  code  which  gives  the  cases  in  which 
an  infant  may  bring  an  action  of  partition,  will  be  found 
quoted  at  volume  I,  at  page  170 ;  and  the  section  speci- 
fying the  bond  required  to  be  given  by  his  guardian  ad 
litem  is  given  in  the  same  volume,  at  page  186.  A  guar- 
dian ad  litem  for  an  infant  party  in  an  action  of  parti- 
tion can  only  be  appointed  by  the  court  ( Co.  Civ.  Proc. 
§  1535) ;  except  that  in  the  first  judicial  district,  the 
code  provides  that  any  motion  (except  for  a  new  trial 
upon  the  merits)  may  be  made  to  a  judge  out  of  court, 
which  elsewhere  must  be  made  in  court.  ( Co.  Civ.  Proc. 
f  770 ;  Dishrow  v.  Folger,  5  Abb.  Pr.  53 ) .  A  general 
guardian  cannot  act  for  the  infant  as  guardian  ad  litem; 
but  if  the  infant  is  under  fourteen  the  general  guardian 
may  apply  to  the  surrogate  for  the  authority  to  bring^  the 
action.  An  omission  to  appoint  a  guardian  ad  litem  is 
<a  radical  defect  in  the  proceedings;  and  a  purchaser  will 
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not  be  required  to  complete  his  purchase  and  take  title 
under  a  decree  which  is  so  defective  that  it  could  be  set 
aside  for  error,  even  though  the  infant  execute  a  release 
after  becoming  of  full  age.  (KoJiler  v.  Eohler,  2  Edw. 
Ch.  69 ) .  The  facts  which  warrant  the  surrogate  in  giv- 
ing authority  to  an  infant  to  bring  the  action  must  be 
set  forth  {Re  Marsac,  15  How.  Pr.  383)  ;  and  the  require- 
ments of  the  section  upon  the  application  for  such  au- 
thority must  be  complied  with,  as  they  go  to  the  very 
foundation  of  the  authority  to  bring  the  suit ;  and  a  non- 
compliance with  those  requirements  has  been  held  to  be 
sufficient  ground  for  the  discharge  of  a  j)urchaser  under 
a  decree  of  sale,  and  an  order  that  the  money  be  re- 
funded. ( Clark  V.  Glarlc,  21  How.  Pr.  479 ) .  The  leave 
to  bring  the  suit  may  be  given  nunc  pro  tunc,  however, 
after  action  begun.  {Pearsall  V.  Rosebrook,  42  Misc. 
10).  The  right  of  the  infant  is  not  complete  until  all 
the  requirements  of  the  statute  have  been  fulfilled,  and 
a  guardian  ad  litem  has  been  appointed  who  is  capable 
of  giving  the  required  security.  {Lyle  v.  Smith,  13 
How.  Pr.  104).  The  guardian  cannot  act  until  he  has 
filed  the  bond  required  by  section  1536  of  the  code.  It 
has  been  held,  however,  that  if  the  guardian  ad  litem 
failed  to  file  the  required  bond,  the  court  might  order  it 
filed  nunc  pro  tun  c  at  any  stage  of  the  action,  even  after 
judgment  and  sale  (Crogan  v.  Livingston,  17  N.  Y.  218; 
Walter  v.  DeGraaf,  19  Abb.  N.  C.  406)  ;  and  as  the 
statute  requires  a  bond  to  each  infant,  the  guardian 
should  execute  and  file  as  many  bonds  as  there  are 
infants  for  whom  he  appears,  and  a  failure  to  file  a 
bond  in  favor  of  each  infant  is  an  irregularity;  but  it 
does  not  divest  the  court  of  jurisdiction;  nor  will  a  pur- 
chaser be  relieved  from  his  purchase  on  that  ground. 
{Reed  v.  Reed,  46  Hun,  212;  affd.,  107  N.  Y.  545; 
Crouter  V.  Crouter,  133  N.  Y.  55).  As  to  the  appoint- 
ment of  a  guardian  ad  litem  for  an  infant  party  in  par- 
tition, see  volume  I,  pages  182,  186,  et  seq.  The  rule 
as  to  the  appointment  of  such  guardian  for  an  infant 
defendant  who  is  a  non-resident,  is  the  same  as  in  other 
actions,  except  as  above  noted.  Where  infants  are 
thus  represented  by  a  guardian  ad  litem,  they  are  bound 
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by  the  final  judgment,  equally  as  adults.  {Prim-  v. 
Prior,  49  Hun,  502).  So  where  such  guardian  has 
failed  to  raise  proper  objections  to  the  proceedings,  in 
the  interests  of  such  infants,  their  only  remedy  is  against 
the  guardian;  and  he  will  be  held  liable  to  them  for 
whatever  damages  they  may  have  sustained.  {Reed  v. 
Reed,  supra).  The  final  judgment  divests  them  of  any 
other  remedy.      ( Id ) . 

^A'here,  during  the  pendency  of  an  action,  children 
have  succeeded  to  the  title  of  an  undivided  interest,  they 
must  be  joined  as  parties,  in  order  to  be  bound  by  the 
judgment.  {Miller  v.  Wright,  14  N.  Y.  St.  Rep.  811; 
109  N.  Y.  194;  see,  also,  Moore  v.  Appleby,  108  N.  Y. 
237). 

As  we  have  seen  in  section  one  of  this  article,  the 
general  guardian  of  an  infant  may  act  for  the  infant, 
where  it  is  sought  to  make  partition  by  deed  or  agree- 
ment. 

Sec.    5.    By  heir,  -wlieii.  devise  claimed  to  be  void. 

The  section  of  the  code  specifying  the  cases  in  which 
an  heir  may  bring  an  action  against  those  who  are  in 
possession  under  a  void  devise,  is  given  in  volume  I,  at 
pages  171-172,  and  see  also  section  two  of  this  article. 

Where  an  heir  brings  an  action  of  partition  under  sec- 
tion 1537  of  the  code,  the  invalidity  of  the  devise  must 
extend  to  the  whole  will,  or  to  an  entire  devise  of  real 
property.  {McKeon  v.  Kearney,  57  How.  Pr.  349).  The 
heir  must  be  an  heir  of  a  party  who  was  either  actually 
or  constructively  in  possession  of  the  property  at  the 
time  of  his  death ;  he  cannot  under  this  section  bring  his 
action  to  partition  premises  of  which  his  ancestor  was 
not  seized.  ( Greene  v.  Greene,  23  N.  Y.  St.  Rep.  869 ; 
s.  c,  7  N.  Y.  Supp.  30).  Nor  can  he  sustain  his  action, 
the  effect  of  which  would  be  to  defeat  the  power  given 
an  executor  to  sell,  under  the  will,  unless  he  alleged  and 
established  that  such  will  was  void.  {Henderson  v. 
Henderson,  113  N.  Y.  1).  But  for  the  limitations  of 
this  rule  as  to  the  effect  of  a  power  of  sale  see  subdivi- 
sion 2  of  section  2  of  this  article.  To  bring  a  case  within 
the  scope  of  section  1537,  the  plaintiff  must  allege  and 
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prove  that  he  is  an  heir  claiming  lands  by  descent  from 
an  ancestor  who  died  in  possession  of  the  same,  and  that 
the  same  are  held  under  an  apparent  devise  which  is 
void  {Voessing  v.  Yoessing,  12  Hun,  678;  Holder  v. 
Holder,  40  App.  Div.  255) ;  and  a  case  is  not  brought 
within  the  section  by  an  allegation  that  the  devisee 
caused  the  death  of  the  testator  for  the  purpose  of 
realizing  the  benefits  given  by  the  will.  {Ellerson  v. 
Westcott,  148  N.  Y.  149).  The  fact  that  a  party  holds 
adversely  under  a  void  devise  furnishes  the  reason  for 
the  rule  which  permits  those  heirs  who  are  kept  out  of 
possession  to  bring  their  action  and  test  as  well  the 
title  as  the  division  of  the  property.  {Hewlett  v.  Wood, 
62  N.  Y.  75;  ^Yestony.  Stoddard,  137  N.  Y.  119).  This 
action  may  be  brought  against  the  grantee  in  possession 
together  with  his  grantor  who  claims  under  such  void 
devise;  both  are  necessary  parties.  {Malaney  v.  Cronin, 
44  Hun,  270 ) .  The  act  of  1853  ( Chapter  238 ) ,  the  pre- 
decessor of  section  1537  of  the  code,  is  very  fully  dis- 
cussed in  the  cases  of  Ward  v.  Ward  (23  Hun,  431)  and 
Wager  v.  Wager  (Id.  439).  An  heir  may  bring  the 
action  although  in  probate  proceedings  in  the  surro- 
gate's court,  and  after  a  verdict  of  a  jury  therein,  the 
will  has  been  adjudged  valid.  {Bowen  v.  Sweeny,  89 
Hun,  359;  affd.  without  op.,  154  N.  Y.  780).  Plaintiff 
can  unite  with  a  cause  of  action  under  this  section,  other 
causes  of  action  arising  out  of  the  same  transactions 
upon  which  the  alleged  invalidity  of  the  will  is  based. 
(Best  V.  Zeh,  82  Hun,  232;  affd.  on  op.  below,  146  N.  Y. 
363). 

Sec.    6.   Parties  to  the  action. 

The  sections  of  the  code  specifying  who  must  and  who 
may  be  made  parties  in  an  action  for  partition  will  be 
found  quoted  in  volume  I,  at  page  170,  et  seq.  The 
whole  subject  of  parties  to  actions  has  been  thoroughly 
discussed  in  that  place,  and  it  will  be  unnecessary  to  go 
over  the  same  ground  here.  The  people  of  the  State  may 
be  made  a  party  defendant  to  an  action  for  the  partition 
of  real  property,  in  the  same  manner  as  a  private  person. 
In  such  a  case,  the  summons  must  be  served  upon  the 


PARTITION.  43 

attorney-general,  who  must  appear  in  behalf  of  the  peo- 
ple. (Co.  Civ.  Proc.  §  1594).  The  importance  of  join- 
ing all  the  parties  who  have  any  interest  in  the  property 
becomes  apparent  when  a  sale  becomes  necessary;  as 
an  omission  to  join  necessary  parties  will  operate  to 
defeat  the  very  object  of  the  whole  proceedings,  by  fur- 
nishing the  purchaser  a  valid  reason  for  refusing  to  com- 
plete his  purchase.  {Jordan  v.  Poillon,  77  N.  Y.  518; 
Toole  v.  Toole,  112  N.  Y.  333) .  It  is  proper  and  desira- 
ble to  make  every  person  a  defendant  who  has,  or  claims 
to  have,  a  lien  either  upon  the  entire  property  or  upon 
an  undivided  interest  therein.  (Bogardus  v.  Parker, 
7  How.  Pr.  305 ;  Toivnshend  v.  Townshend,  1  Abb.  N.  C. 
81) ;  and  his  rights  can  be  determined  by  the  judgment 
in  the  action.  But  in  Barnard  v.  Onderdonlc  (98  N.  Y. 
158)  the  court  declined  to  pass  upon  the  question 
whether,  without  the  mortgagee's  acquiescence,  a  parti- 
tion action  can  be  used  as  a  means  of  attack  upon  a 
mortgage  on  the  ground  that  its  enforcement  has  been 
barred  by  the  statute  of  limitations.  A  person  claiming 
in  hostility  to  the  plaintiff  and  his  co-tenants  may  be 
made  a  party.  {Satterlee  v.  Kohhe,  173  N.  Y.  91;  Wal- 
lace V.  McEchron,  176  N.  Y.  424).  In  case  a  sale  in 
partition  is  had,  a  person  who  has  a  lien  appearing  of 
record  upon  an  undivided  interest  at  the  time  of  filing 
the  notice  of  pendency  of  action  is  not  affected  by  the 
judgment  unless  made  a  party.  Such  a  person  is  there- 
fore a  necessary  party.  (Co.  Civ.  Proc.  §  1578;  Win- 
field  V.  Stacom,  40  App.  Div.  95) .  It  formerly  was  held 
that  the  wives  of  the  parties,  while  proper,  were  not 
necessary  parties  except  in  cases  where  a  sale  of  the 
property  was  required  {Rosekrans  v.  Rosekrans,  7  Lans. 
486)  ;  and  that  a  widow  entitled  to  dower  in  the  whole 
property  was  not  a  necessary  party,  except  in  a  like 
case  (Tanner  v.  Niles,  1  Barb.  560)  ;  but  the  code  ex- 
pressly includes  them  among  those  who  must  be  joined. 
(Co.  Civ.  Proc.  §  1538). 

Where,  however,  actual  partition  is  made,  only  for 
the  purpose  of  dividing  the  estate,  certain  parties  who 
might  properly  be  joined,  need  not  be  made  parties;  but 
if  they  are  not  joined,  they  are  not  affected  by  the  judg- 
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ment.  (Co.  Civ.  Proc.  §  1531)).  So  in  a  case  where 
actual  partition  was  made,  subject  to  a  right  of  dower, 
the  judgment  was  not  allowed  to  be  disturbed  on  motion 
of  the  widow,  as  her  rights  were  not  affected  by  it. 
(Gordon  v.  Sterling,  13  How.  Pr.  405).  An  alien  heir, 
who  holds  as  tenant  in  common,  may  be  plaintiff  in  the 
action  of  partition,  if  he  has  filed  the  necessary  deposi- 
tion, declaring  his  intention  to  become  a  citizen  (Nolan 
V.  Command,  11  Civ.  Proc.  Rep.  295)  ;  and  a  tenant  by 
the  curtesy  of  an  undivided  share  may  bring  the  action 
(Tiltou  V.  Vail,  25  N.  Y.  St.  Rep.  212;  42  Hun,  638)  ; 
but  not  where  he  is  tenant  by  the  curtesy  in  the  whole 
estate.  (Id. ;  Reed  v.  Reed,  46  Hun,  212;  affd.,  107  N. 
Y.  545).  Where  a  party  has  a  conflicting  or  adverse 
claim  he  cannot  be  joined  with  the  plaintiff,  but  must 
be  made  a  defendant.  (Struppman  v.  Mailer,  52  How. 
Pr.  211).  And  those  who  have  parted  with  their  in- 
terest in  the  property,  are  not  proper  parties.  (Van- 
dcrwerker  v.  Vanderiverker,  7  Barb.  221) .  Where  some 
of  the  parties  are  unknown,  the  requirements  of  the 
statute  as  to  notice  and  publication  must  be  complied 
with,  and  the  record  must  show  such  fact,  before  any 
steps  can  be  taken  to  determine  their  rights.  (Denning 
V.  Goricin,  11  Wend.  647;  Co.  Civ.  Proc.  §  1541).  An 
assignee  in'  trust  for  creditors  becomes  a  tenant  in  com- 
mon with  the  other  tenants,  and  may  maintain  the 
action  of  partition  (Van  Arsdale  v.  Drake,  2  Barb.  599) ; 
so  also  a  devisee  of  a  life  estate  (Ackley  v.  Dygert,  33 
Barb.  176)  ;  or  one  who  has  an  undivided  interest  in 
mines  with  power  to  go  upon  the  lands  and  work  them. 
(Ganfield  v.  Ford,  16  How.  Pr.  473;  affd.,  28  Barb.  336). 
If  the  action  was  brought  by  a  party,  not  a  tenant  in 
common  or  a  joint  tenant,  but  who  had  an  interest  in 
the  property,  the  defect  is  not  jurisdictional,  and  if  re- 
lief was  granted  to  which  the  plaintiff  was  not  entitled, 
the  error  should  be  corrected  by  appeal  (Gromicell  v. 
Hull,  97  N.  Y.  209)  ;  as  where  the  action  was  brought  by 
a  remainderman  (Trior  v.  Prior,  49  Hun,  502)  ;  and  the 
judgment  is  conclusive  upon  the  parties,  if  no  appeal  is 
taken.  (Reed  v.  Reed,  107  N.  Y.  545) .  The  fact  that  a 
tenant  is  also  a  trustee  for  part  of  the  other  tenants, 
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does  not  prevent  his  bringing  the  action.  {Cheesmaii  v. 
Thome,  1  Edw.  629).  Where  husband  and  wife  be- 
came tenants  by  the  entirety  prior  to  chapter  472  of 
Laws  of  1880,  a  deed  executed  by  the  wife  conveys  no 
title  and  her  grantee  cannot  maintain  partition. 
(Zorntlein  v.  Bram,  100  X.  Y.  12,  reversing,  63  How. 
l*r.  240).  The  rule  is  otherwise  when  husband  and 
wife  hold  as  joint  tenants.  (Jooss  v.  Fey,  129  N.  Y. 
171. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs, 
or  one  of  two  or  more  defendants,  in  an  action  for  par- 
tition, the  interest  of  the  decedent  in  the  property 
passed  to  a  person,  not  a  pafty  to  the  action,  the  latter 
may  be  made  defendant  by  the  order  of  the  court;  and 
a  supplemental  summons  may  be  issued,  to  bring  him  in 
accordingly.      (Co.  Civ.  Proc.  §  1588). 

The  action  may  be  maintained  by  the  heirs-at-law, 
within  the  time  allowed  for  the  proof  of  a  will,  unless 
there  is  reasonable  ground  for  believing  that  the  de- 
cedent left  a  will  {Spring  v.  Sandford,  7  Paige,  550)  ; 
and  the  same  case  holds  that  where  it  did  not  appear 
that  the  decedent  left  any  debts  which  could  not  be 
satisfied  out  of  the  personal  property,  the  partition 
might  be  had  within  the  three  years  allowed  for  credi- 
tors to  apply  to  the  surrogate  for  a  sale  of  the  real  estate 
to  pay  debts.  {Hnhe  v.  Hulse,  23  X.  Y.  St.  Kep.  123). 
The  code  now  expressly  provides  that  if  the  action  is 
brought  within  three  years  after  letters  have  been  issued 
upon  the  estate  of  the  decedent  from  whom  plaintiif  de- 
rives title,  the  executors  or  administrators,  if  any,  of 
such  decedent  shall  be  made  defendants;  and  that,  if 
it  is  brought  within  three  years  after  letters  have  been 
issued  upon  the  estate  of  any  deceased  person,  who,  if 
living,  should  be  a  party  to  the  action,  the  executors  or 
administrators,  if  any,  of  such  person,  shall  be  made 
defendants.  If  no  such  executors  or  administrators 
have  been  appointed,  that  fact  shall  be  alleged  in  the 
complaint.  (Co.  Civ.  Proc.  §  1538).  Section  1538, 
also,  provides  for  a  sale  in  partition  of  the  land  of  a 
decedent  free  from  the  claims  of  his  general  creditors, 
and  for  the  payment  of  the  avails  of  the  sale  into  court 
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for  the  security  of  such  creditors,  in  case  the  action  is 
brought  within  three  years  after  the  grant  of  letters 
upon  the  estate  of  such  decedent.  As  to  abatement  of 
action  on  death  of  party  see  volume  I,  p.  807. 

Sec.    7.   Notice  of  pendency. 

As  the  action  of  partition  is  one  which  affects  the  title 
to  real  property,  the  notice  of  pendency  of  action  is  re- 
quired ;  but  as  that  subject  has  been  fully  treated  of  in 
volume  I,  pp.  237,  241,  it  is  not  necessary  to  repeat  it 
here.  As  to  the  effect  of  an  omission  to  file  such  a  notice 
see  volume  I,  p.  241. 


ARTICLE  II. 

PROCEEDINGS   IN   THE  ACTION. 

SECTION. 

1.  The  complaint. 

2.  The  answer. 

3.  What  questions  may  be  raised. 

4.  How  issues  tried. 

5.  Proceedings  upon  default. 

Sec.    1.   The  complaint. 

The  rajuirements  of  the  code  as  to  what  shall  be 
stated  in  the  complaint,  are  given  in  volume  I,  at  pages 
396  and  401.  As  the  action  concerns  the  title  to  real 
property,  it  is  necessary  to  be  very  careful  in  following 
the  exact  requirements  of  the  statute.  The  proceedings 
being  statutory,  the  jurisdiction  of  the  court  is  confined 
to  the  subject  matter  set  forth  in  the  complaint.  ( Cor- 
withe  V.  Griffmg,  21  Barb.  9 ) .  The  rule  formerly  was 
that  the  plaintiff  must  allege  that  he  was  in  possession 
of  the  premises  or  some  part  thereof,  or  that  he  with 
other  parties  were  "  seized  in  common  "  of  the  property; 
but  since  the  code  of  civil  procedure  took  effect,  as  we 
have  seen  in  section  two  of  the  preceding  article,  actual 
possession  is  not  necessary  to  the  bringing  of  the  action ; 
and  it  is  not  necessary  to  allege  it ;  but  the  facts  as  they 
exist  should  be  alleged  so  that  the  court  may  ascertain 
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the  exact  situation  of  tlie  parties.  All  lands  held  in 
common  by  the  same  persons  must  be  partitioned  in  one 
action.  (Henderson  v.  Henderson,  44  Hun,  420). 
Where  infants  are  interested,  the  complaint  shall  state 
whether  or  not  the  parties  own  any  other  lands  in  com- 
mon. (Genl.  Rule,  65).  The  rule  just  cited,  however, 
Avas  not  intended  to  establish  a  rule  of  pleading;  but 
rather  to  prevent  multiplicity  of  suits,  and  also  to  in- 
form the  court,  when  disposing  of  the  question  of  costs. 
[Pritchard  V.  Dratt,  32  Hun,  417).  The  estate  of  each 
owner  must  be  stated;  but  where  several  owners  col- 
lectively have  shares,  the  extent  of  which  is  unknown  to 
the  plaintiff,  he  may  state  that  fact.  (Hyatt  v.  Pugs- 
ley,  23  Barb.  285,  303).  A  failure,  however,  to  state  in 
the  complaint  the  interests,  rights  or  shares  of  all  the 
parties,  which  might,  on  motion,  have  been  supplied  by 
way  of  an  amendment,  will  not  render  the  decree  ir- 
regular, so  as  to  defeat  the  title,  so  far  as  relates  to 
parties  to  the  action  or  those  taking  title  from  them 
(Nohle  v.  Cromwell,  26  Barb.  475;  affd.,  3  Abb.  Ct.  App. 
Dec.  382) ;  but  where  such  omission  would  affect  the 
title  of  a  purchaser,  he  will  not  be  compelled  to  com- 
plete the  purchase  unless  the  judgment  is  amended  in 
that  respect.  (Id).  A  complaint  is  not  demurrable 
as  stating  no  cause  of  action  which  avers  that  certain 
defendants  claim  some  right,  title  or  interest  in  the 
premises  which  is  unknown  to  plaintiff  and  is  a  cloud 
upon  the  title  of  the  premises.  (Townsend  v.  Bogert, 
126  N.  Y.  370).  If  in  the  action  the  plaintiff  seeks  to 
recover  rents  and  profits,  the  facts  entitling  him  to  such 
profits  must  be  pleaded  or  they  cannot  be  recovered, 
especially  in  case  of  a  default.  ( Bullwinker  v.  Ryker, 
12  Abb.  Pr.  311).  Where  one  of  the  owners  has  made 
advances  on  account  of  the  property,  it  is  proper  to 
allege  that  fact  in  the  complaint,  and  ask  that  the  rights 
of  such  party  by  reason  thereof  be  adjudicated  upon 
(Bogardus  v.  Parker,  7  How.  Pr.  305)  ;  and  the  com- 
plaint will  not  be  demurrable  for  misjoinder  by  reason 
of  such  allegation.  (Id).  As  to  general  regulations 
regarding  pleadings  and  the  complaint,  see  volume  I, 
chapters  IX  and  X. 
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Sec.    2.    The   answer. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as 
stated  in  the  complaint,  may  be  controverted  by  the  an- 
swer. The  title  or  interest  of  any  defendant  in  the  prop- 
erty, as  stated  in  the  complaint,  may  also  be  contro- 
verted by  his  answer,  or  the  answer  of  any  other  de- 
fendant; and  the  title  or  interest  of  any  defendant,  as 
stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controvert- 
ing the  title  or  interest  of  a  co-defendant,  must  comply 
with  section  521  of  the  code.  The  issues,  joined'as  pre- 
scribed in  this  section,  must  be  tried  and  determined  in 
the  action.      ( Co.  Civ.  Proc.  §  1543 ) . 

As  has  been  shown  by  section  two  of  the  preceding 
article,  the  action  of  partition  is  extended  so  as  to  allow 
the  title  to  be  tried,  as  well  as  the  mere  question  of  ten- 
ancy. Under  this  section  the  titles  of  the  various  par- 
ties to  the  realty  may  be  disputed  and  determined. 
[Shannon  v.  PickeU,  2  N.  Y.  St.  Rep.  160).  All  those 
rulings  which  held  to  the  contrary  were  superseded  by 
the  provisions  of  the  section  above  quoted.  ( Weston  v. 
Stoddard,  137  N.  Y.  119 ;  Satterlee  v.  Kobbe,  173  N.  Y. 
91 ;  Wallace  v.  McEchron,  176  N.  Y.  424).  The  general 
rules  of  pleading  apply  to  the  answer  in  partition;  so 
that  if  special  statutory  defenses  are  to  be  relied  on, 
they  must  be  pleaded.  {Barnard  V.  Onderdonh,  11  Abb. 
N.  C.  349;  affd.,  98  N.  Y.  158).  See  chapter  XI,  in 
volume  I,  for  the  rules  with  reference  to  the  answer,  its 
form,  denials,  new  matter,  etc. 

Sec.    3.    Wliat  qnestions  may  be  raised. 

As  has  quite  fully  appeared  by  the  previous  section, 
and  by  section  two  of  the  preceding  article,  not  only  the 
question  of  the  tenancy,  joint  or  in  common,  may  be 
raised  and  determined,  but  the  entire  question  of  title 
may  be  put  in  controversy,  and  that  is  true  whether  the 
controversy  is  between  the  plaintiff  and  the  defendants, 
or  whether  it  is  between  different  defendants;  as  one 
defendant  may  controvert  the  title  of  his  co-defendant; 
but  one  plaintiff  cannot  controvert  the  title  of  his  co- 
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plaintiff,  as  he  cannot  join  with  him  one  having  conflict- 
ing claims.  {Struppman  v.  Muller,  52  How.  Pr.  211). 
An  heir  may  controvert  the  title  of  one  holding  under  a 
devise,  if  he  alleges  the  devise  to  be  void.  -(See  §  5  of 
the  preceding  article) .  The  claim  of  a  creditor  may  be 
tried  in  the  action  of  partition,  and  his  rights  deter- 
mined (Co.  Civ.  Proc.  §  1540),  and  all  questions  affect- 
ing the  real  property,  as  dower,  curtesy,  liens,  life  or 
other  particular  estates,  are  specifically  declared  by  the 
code  to  be  proper  subjects  for  adjudication  in  the  action. 
(Co.  Civ.  Proc.  §  1539).  The  most  important  change 
which  the  code  made  in  the  action  of  partition  was  that 
by  which  the  question  of  title  might  be  tried  and  de- 
termined in  it.  Formerly,  if  the  question  of  title  arose, 
the  action  had  to  go  down,  to  await  the  determination 
of  that  question  elscAvhere;  but  not  so  now.  Where 
some  of  the  parties  are  tenants  in  common  of  lands  in 
different  counties,  but  are  not  tenants  in  common  with 
certain  other  parties,  the  questions  cannot  be  deter- 
mined in  one  action ;  as  the  rights  of  parties  cannot  be 
determined  in  an  action  in  which  they  have  no  interest 
in  common  with  some  of  the  other  parties.  {Mayor  v. 
Coffin,  90  N.  Y.  312).  Where  some  of  the  lands  are 
situated  in-  another  state,  but  the  parties  agree  to  make 
partition  in  this  state,  they  will  not  be  allowed  to  ques- 
tion the  jurisdiction  of  the  court.  (Bowers  v.  Dnrant, 
43  Hun,  348).  The  court  may  adjust  in  the  interlocu- 
tory or  final  judgment,  or  otherwise,  as  the  case  requires, 
the  rights  of  one  or  more  of  the  parties,  as  against  any 
other  party  or  parties,  by  reason  of  the  receipt,  by  the 
latter,  of  more  than  his  or  their  proper  proportion  of 
the  rents  or  profits  of  a  share,  or  part  of  a  share.  (Co. 
Civ.  Proc.  §  1589).  Formerly  the  question  of  rents 
and  profits  was  not  thought  a  proper  subject  to  consider 
in  an  action  of  partition  {Burhans  v.  Burhans,  2  Barb. 
Ch.  398,  410)  ;  but  in  keeping  with  the  extension  of  the 
action  itself,  that  rule  has  been  so  modified  that  if  a 
party  alleges  the  facts  entitling  himself  to  an  account- 
ing of  the  rents  and  profits,  especially  where  the  land 
has  been  held  adversely  to  him,  he  may  recover  them. 
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{McCabe  v.  McCabe,  18  Hun,  153).  They  can  only  be 
recovered,  on  default,  if  demanded  in  the  complaint. 
{Biillu-inker  V.  Ryker,  12  Abb.  Pr.  311).  The  court 
may  appoint  a  receiver  in  a  proper  case;  and  with  the 
sanction  of  the  court  he  may  lease  the  property  and  col- 
lect the  rents  and  profits,  pendente  lite.  {Weeks  v. 
Weeks,  106  N.  Y.  626 ;  see  also  volume  I,  p.  703) .  Where 
the  tenant  in  possession  has  made  necessary  improve^ 
ments,  if  he  claims  to  be  allowed  for  them  he  must  de- 
mand them.  {Wainman  v.  Hampton,  110  N.  Y.  429). 
The  mere  fact  of  making  improvements,  however,  does 
not  entitle  him  to  such  allowance  {Scott  v.  Guernsey, 
48  N.  Y.  106 )  ;  they  should  be  reasonable  and  necessary. 
{Ford  v.  Knapp,  102  N.  Y.  135).  In  the  last  case  cited, 
the  court  says :  "  The  authorities  leave  us  at  liberty  to 
consider  whether  upon  the  facts  and  circumstances  of 
the  case,  the  improving  tenant  ought  to  be  protected; 
and  furnish  us  the  power  to  grant  the  protection,  if  it 
may  justly  be  demanded."  Such  improvements  as  are 
necessary  and  proper  may  be  set  off  against  a  demand 
for  rents  and  profits  Avhich  have  been  received  during 
the  possession  of  the  property  by  one  of  the  several 
tenants  {Jackson  v.  Loomis,  4  Cow.  168)  ;  but  where 
such  a  claim  is  not  made,  it  will  not  be  allowed.  {Wain- 
man  V.  Hampton,  110  N.  Y.  429 ) .  In  a  proper  case  they 
may  be  paid  out  of  the  avails  of  the  sale  of  the  property. 
{Ryder  v.  Goburn,  47  App.  Div.  185;  Eakin  v.  Enabe, 
31  Misc.  221) .  A  distinction  however  must  be  made  be- 
tween repairs  and  improvements.  A  co-tenant  cannot 
be  "  improved  "  out  of  his  share  of  the  property.  ( Cos- 
griff  V.  Foss,  152  N.  Y.  112 ;  Glapp  v.  Hunter,  52  App. 
Div.  253).  As  against  a  claim  for  rents  in  partition, 
defendant  should  be  allowed  to  show  the  payment  of 
them  by  him,  as  guardian  in  socage,  for  plaintiff's  bene- 
fit during  plaintiff's  minority.  {WHlio^'ms  v.  Glark,  82 
App.  Div.  199). 

Sec.    4.    Hove  issues  tried. 

The  forming  and  trial  of  issues  having  been  fully  con- 
sidered in  volume  II  of  this  work,  at  pages  214  and  225, 
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it  will  not  be  necessary  again  to  go  into  them.  It  is 
sufficient  here  simply  to  say  that  the  issues  of  fact  in  an 
action  of  partition  are  triable  by  jury;  and  unless  the 
court  directs  the  issues  to  be  stated  as  prescribed  in  sec- 
tion 970  of  the  code,  they  may  be  tried  upon  the  plead- 
ings. (Co.  Civ.  Proc.  §  1544).  Where  there  is  no  dis- 
pute between  the  various  parties  as  to  their  respective 
rights  and  interests,  the  court  may  order  a  reference  in- 
stead of  a  jury  trial.  {Brown  v.  Brown,  52  Hun,  532). 
As  to  the  place  of  trial,  see  volume  II,  page  127.  As 
to  the  jurisdiction  of  the  court  to  try  the  issues,  see  sec- 
tion two,  subdivision  two,  of  the  preceding  article. 

Sec.   5.   Proceedings  upon  default. 

Subdivision  1. — Reference  to  Ascertain  Title. 

Where  a  defendant  has  made  default  in  appearing  or 
pleading,  or  where  a  party  is  an  infant,  the  court  must 
ascertain  the  rights,  shares,  and  interests  of  the  several 
parties  in  the  property,  by  a  reference  or  otherwise, 
before  interlocutory  judgment  is  rendered  in  the  action. 
(Co.  Civ.  Proc.  §  1545). 

Where  the  rights  and  interests  of  the  several  parties, 
as  stated  in  the  complaint,  are  not  denied  or  contro- 
verted, if  any  of  the  defendants  are  infants  or  absentees, 
or  unknown,  the  plaintiff,  on  an  affidavit  of  the  fact,  and 
notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  special  term  for  an  order  of  reference,  to  take  proof 
of  the  plaintiff's  title  and  interest  in  the  premises,  and 
of  the  several  matters  set  forth  in  the  complaint;  and  to 
ascertain  and  report  the  rights  and  interests  of  the  sev- 
eral parties  in  the  premises,  and  an  abstract  of  the  con- 
veyance by  which  the  same  are  held.  Such  referee  shall, 
in  all  cases,  be  selected  by  the  court.      (Genl.  Rule  66). 

Where  the  plaintiff  makes  proof  by  affidavit  that  the 
defendants  have  made  default,  or  it  appearing  that  the 
defendants  or  some  of  them  are  infants,  it  is  the  usual 
practice  to  make  application  to  the  court  for  a  referee  to 
ascertain  the  title  as  provided  by  the  foregoing  section 
and  rule.    Where  the  plaintiff  deems  that  the  lands  are 
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SO  situated  that  a  partition  of  them  cannot  be  made 
without  great  prejudice  to  the  owners,  he  should  also 
ask  that  the  referee  be  instructed  to  ascertain  and  re- 
port as  to  that  fact.  The  duties  of  the  referee  being 
thus  defined  by  the  order,  he  should  proceed,  as  on  any 
other  reference,  to  examine  into  the  questions  referred 
to  him.  He  should  trace  the  title  back  to  the  common 
source  of  the  several  tenants  in  common.  (Hamilton 
V.  Morris,  7  Paige,  39 ) .  The  proof  should  be  so  certain 
that  the  plaintiff  would  be  entitled  to  recover  if  the 
action  had  been  ejectment.  [Larlcin  v.  Mann,  2  Paige, 
27).  On  such  a  reference  the  proceedings  are  the  same 
as  on  any  other  reference  to  ascertain  and  report  a 
specific  fact,  and  need  not  be  specified  here.  See  volume 
II,  pp.  410,  428,  437. 

Subdivision  2. — How  Liens  Ascertained. 

Before  an  interlocutory  judgment  for  the  sale  of  real 
property  is  rendered,  in  an  action  for  partition,  the 
court  must,  either  with  or  without  application  by  a 
party,  direct  a  reference,  to  ascertain  whether  there  is 
any  creditor,  not  a  party,  who  has  a  lien  on  the  un- 
divided share  or  interest  of  any  party.  But  the  court 
may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the 
clerk,  or  by  the  clerk  and  register,  as  the  case  requires, 
of  the  county  where  the  property  is  situated;  and  it 
appears  therefrom,  and  by  the  affidavit,  if  any,  produced 
therewith,  that  there  is  no  such  outstanding  lien.  (Co. 
Civ.  Proc.  §  1561). 

Where  a  reference  is  directed,  as  prescribed  in  section 
1561  of  the  code,  the  referee  must  cause  a  notice  to  be 
published  once  in  each  week  for  six  successive  weeks,  in 
such  newspaper  published  in  the  county  wherein  the 
place  of  trial  is  designated  as  shall  be  designated  by  the 
court  directing  said  reference,  and  also  in  a  newspaper 
published  in  each  county,  wherein  the  property  is  situ- 
ated, requiring  each  person,  not  a  party  to  the  action, 
who,  at  the. date  of  the  order,  had  a  lien  upon  any  un- 
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divided  share  or  interest  in  the  property,  to  appear  be- 
fore the  referee,  at  a  specified  place,  and  on  or  before  a 
specified  day,  to  prove  his  lieu,  and  the  true  amount  due 
or  to  become  due  to  him  by  reason  thereof.  The  referee 
must  report  to  the  court,  Avith  all  convenient  speed,  the 
name  of  each  creditor,  whose  lien  is  satisfactorily' 
proved  before  him,  the  nature  and  extent  of  the  lien,  the 
date  thereof,  and  the  amount  due  or  to  become  due  there- 
upon.     (Co.  Civ.  Proc.  §  1562). 

A  referee  is  authorized  under  these  sections  to  take 
proof  and  pass  upon  the  validity  of  a  mortgage  upon  an 
undivided  share  claimed  by  one  of  the  parties,  although 
that  question  is  not  raised  by  the  pleadings.  {Halsted 
V.  Halsted,  55  N.  Y.  442).  If  notice  is  given  to  general 
lienors  upon  an  undivided  interest,  they  are  bound  by 
the  report  of  the  referee  if  the  same  is  confirmed  with- 
out any  exception  from  them.  {Dunham  v.  Minard,  4 
Paige,  441). 

Where  the  referee  in  making  his  report  described  a 
wrong  lien,  and  found  against  it,  and  after  the  time  for 
proving  liens  had  expired,  the  mistake  was  discovered, 
the  creditor  was  allowed  to  come  in  and  prove  his  true 
claim,  upon  paying  the  costs  of  the  motion.  [Horton  v. 
Buskirk,  1  Barb.  421).  While,  as  we  have  seen  above, 
a  referee  may  find  the  facts  as  to  a  lien,  although  it  is 
not  raised  by  the  pleadings;  still  it  has  been  held  that 
he  is  so  bound  by  the  pleadings  that  he  cannot  find  the 
interests  of  the  parties  to  be  otherwise  than  as  stated 
and  admitted  in  the  pleadings.  {McAlear  v.  Delaney, 
19  Wk.  Dig.  252).  If  he  finds  the  facts  correctly,  but 
draws  wrong  conclusions,  the  court  will  correct  the  con- 
clusions, without  sending  the  report  back  to  the  referee. 
{Austin  V.  Ahearne,  61  N.  Y.  6). 

Where  the  referee  finds  that  an  actual  partition  can 
be  made,  and  such  report  is  confirmed,  it  will  be  fol- 
lowed by  an  interlocutory  judgment,  declaring  so  far 
as  the  same  have  been  ascertained,  the  rights  of  all  the 
parties,  and  a  designation  of  commissioners  to  make 
the  partition,  which  will  be  spoken  of  in  articles  three 
and  four  of  this  chapter. 
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It  lias  been  held  that  the  referee  appointed  to  ascer- 
tain liens  need  not  annex  to  his  report  the  searches  as  to 
title ;  but  the  better  practice  is  to  annex  them  to  the  re- 
port; or  if  he  does  not,  he  should  state  that  he  caused  a 
search  to  be  made,  and  give  the  name  and  nature  of  the 
incumbrances,  if  any.  {Koble  v.  Cromwell,  27  How. 
Pr.  289). 

It  is  the  better  practice  to  make  all  lienors  parties  to 
the  action  and  thereby  avoid  the  expense  and  delay  of  an 
advertisement  for  liens.  Such  advertisement  is  only 
constructive  notice  and  to  give  it  effect  as  such  it  must 
be  in  strict  compliance  with  the  statute.  {O'Orady  v. 
O'Grady,  55  Knn,iO). 

Subdivision  3. — Proceedings  Where  Partition  Can- 
not BE  Made. 

If  the  referee  appointed  to  ascertain  liens  is  also 
directed  to  report  whether  or  not  actual  partition  can  be 
made,  and  he  reports  that  it  cannot  be  made  without 
great  prejudice  to  the  ownei-s  of  the  property,  but  that  a 
sale  should  be  made,  it  becomes  apparent  at  once  that  it 
is  very  important  that  he  should  be  very  particular  and 
explicit  in  his  report  as  to  the  title;  because  as  a  sale 
will  usually  be  ordered  on  the  coming  in  of  such  a  report 
and  its  confirmation,  and  as  a  purchaser  at  such  a  sale 
is  entitled  to  have  an  indefeasible  title  before  he  is  re- 
quired to  complete  his  purchase,  the  report,  should  state, 
or  the  search  annexed  to  it  should  show,  every  fact 
necessary  to  make  the  title  perfect. 

The  report  of  the  referee  that  actual  partition  cannot 
be  made  without  gxeat  prejudice  to  the  owners,  should 
not  merely  state  that  conclusion,  but  should  state  all  the 
essential  facts  which  are  the  basis  of  such  conclusion, 
so  that  the  court  may  be  informed  as  to  the  correctness 
and  justice  of  the  opinion  or  conclusion  of  the  referee. 
{Tucker  v.  Tucl-rr,  19  Wend.  226). 

As  to  the  proceedings  for  the  confirmation  of  the  re- 
port of  a  referee  in  such  case,  see  volume  II,  p.  444. 
It  is  not  necessary  to  file  exceptions  to  the  report,  but 
upon  motion  for  the  confirmation  of  the  same  and  the 
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entry  of  interlocutory  judgment  thereon,  parties  in  in- 
terest are  entitled  to  appear  and  be  heard  iu  opposition. 
{W infield  V.  Stacoiii,  40  App.  Div.  95).  The  proceed- 
ings where  a  sale  is  ordered,  will  be  found  in  article 
five  of  this  chapter. 


ARTICLE  III. 

INTERLOCUTORY   JUDGMENT. 

SECTION. 

1.  What  to  contain.    , 

2.  How  modified  or  changed. 

Sec.    1.    Wliat  to  contain. 

After  all  the  proceedings  have  been  had,  including  the 
trial  of  the  issues  raised  by  the  pleadings,  or  upon  proof 
of  the  default  of  the  defendants,  and  the  reference  as  to 
title,  the  court  by  interlocutory  judgment  must  declare 
what  is  the  right,  share,  or  interest  of  each  party  in  the 
property,  as  far  as  the  same  has  been  ascertained,  and 
must  determine  the  rights  of  the  parties  therein.  Where 
it  is  found,  by  the  verdict,  report,  or  decision,  or  where 
it  appears  to  the  court,  upon  an  application  for  judg- 
ment in  favor  of  the  plaintiff,  that  the  property,  or  any 
part  thereof,  is  so  circumstanced  that  a  partition  thereof 
cannot  be  made  without  great  prejudice  to  the  owners, 
the  interlocutory  judgment,  except  as  otherwise  ex- 
pressly prescribed,  must  direct  that  the  property,  or  the 
part  thereof  which  is  so  circumstanced,  be  sold  at  public 
auction.  Otherwise,  an  interlocutory  judgment  in  favor 
of  the  plaintiff,  must  direct  that  partition  be  made  be- 
tween the  parties,  according  to  their  respective  rights, 
shares  and  interests.      (Co.  Civ.  Proc.  §  1546). 

Where  the  right,  share,  and  interest  of  a  party  has 
been  ascertained  and  determined,  and  the  rights,  shares, 
or  interests  of  the  other  parties,  as  between  themselves, 
remain  unascerta,ined  or  undetermined,  the  interlocu- 
tory judgment  for  a  partition,  rendered  as  prescribed  in 
section  1546,  must  direct  a  partition,  as  between  the 
party  whose  share  has  been  so  determined  and  the  other 
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parties  to  the  action.  Where  the  rights,  shares  and  in- 
terests of  two  or  more  parties  have  been  thus  ascer- 
tained and  determined,  the  interlocutory  judgment  may 
also  direct  the  partition  among  them  of  a  part  of  the 
property,  proportionate  to  their  aggregate  shares.  In 
either  case,  the  court  may,  from  time  to  time,  as  the 
other  rights,  shares,  and  interests  are  ascertained  and 
determined,  render  an  interlocutory  judgment,  direct- 
ing the  partition,  in  like  manner,  of  the  remainder  of 
the  property.      (Co.  Civ.  Proc.  §  1547). 

As  will  he  seen  by  the  sections  just  quoted,  great  care 
should  be  taken  in  the  preparation  of  the  interlocutory 
judgment,  as  it  declares  the  rights,  titles  and  interests  of 
each  party,  and  determines  their  rights  in  the  property 
{Taggart  V.  Hurlburt,  66  Barb.  553)  ;  and  leaves  noth- 
ing open  or  reserved  except  mere  matters  of  detail  in 
carrying  it  out.  (Id).  The  court  also  by  the  interlocu- 
tory judgment  determines  whether  the  property  shall  be 
actually  partitioned  or  sold.  The  rules  governing  the 
rights  of  the  parties  in  partition  are  the  same,  whether 
there  is  a  sale  or  an  actual  partition ;  as  the  rights  of  the 
parties  in  the  proceeds  of  a  sale  are  the  same  as  they 
were  in  the  land.  {Warfield  v.  Crane,  4  Abb.  Ct.  App. 
Dec.  525).  Where  the  right,  share  or  interest  of  one 
or  more  of  the  parties  has  been  ascertained  and  deter- 
mined, but  as  to  the  other  parties  no  such  determination 
has  been  made,  the  court  may  direct  the  action  to  be 
severed,  and  final  judgment  to  be  rendered,  with  respect 
to  the  portion  of  the  property  set  apart  to  the  parties, 
whose  rights,  shares,  and  interests  are  determined,  leav- 
ing the  action  to  proceed  as  against  the  other  parties, 
with  respect  to  the  remainder  of  the  property;  and,  if 
necessary,  the  court  may  direct  that  one  of  those  parties 
be  substituted  as  plaintiff.      (Co.  Civ.  Proc.  §  1547). 

Where  two  or  more  parties,  to  an  action  for  partition, 
make  it  appear  to  the  court,  that  they  desire  to  enjoy 
their  shares  in  common  with  each  other,  the  interlocu- 
tory judgment  may,  in  the  discretion  of  the  court,  direct 
partition  to  be  so  made,  as  to  set  off  to  them  their  shares 
of  the  real  property  partitioned,  without  partition  as  be- 
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tween  themselves,  to  be  held  by  them  in  common.  (Co. 
Civ.  Proc.  §  1548). 

Under  the  section  last  quoted,  one  party  may  have  his 
part  set  off  to  him,  while  that  of  the  others  is  sold,  if  the 
court  is  of  the  opinion  that  such  course  is  best  {Haywood 
V.  Judsoii,  i  Barb.  228)  ;  and  where  the  parties  plaintiff 
have  interests  in  common  with  each  other,  and  the  par- 
ties defendant  have  like  interests  as  to  each  other,  the 
court  may  direct  that  the  property  be  divided  into  two 
parts,  one  part  to  be  set  apart  for  the  plaintiffs  and  the 
other  for  the  defendants ;  and  no  further  division  will  be 
made  where  it  is  not  required.  {Walker  v.  Walker,  3 
Abb.  N.  C.  12).  '\'\here  some  of  the  parties  desire  to 
hold  in  common,  without  partition  as  between  them- 
selves, such  division  should  be  made  before  the  final  de- 
cree is  made.      {Northrop  v.  Anderson,  8  How.  Pr.  351) . 

Where  the  interlocutory  judgment,  in  an  action  for 
partition,  directs  a  partition,  it  must  designate  three 
reputable  and  disinterested  freeholders  as  commission- 
ers, to  make  the  partition  so  directed.  (Co.  Civ.  Proc. 
§  1549). 

It  is  the  duty  of  the  court  to  make  the  designation  of 
the  commissioners;  but  if  the  parties  agree  upon  three 
proper  persons  the  court  will  designate  them ;  and  when 
the  designation  of  commissioners  has  been  made  upon 
the  selection  of  the  parties,  their  report  is  regarded  with 
even  more  respect  than  the  verdict  of  a  jury;  and  will 
not  be  set  aside,  unless  for  very  good  cause.  {Livings- 
ton V.  Clarkson,  4  Edw.  Ch.  596). 

Where  the  interlocutory  judgment  directs  a  sale  of  the 
property,  the  court  must,  in  such  judgment,  direct  the 
terms  of  credit  to  be  given  at  such  sale,  if  any;  it  must 
also  direct  the  terms  of  the  credit  which  may  be  allowed 
for  any  portion  of  the  purchase  money,  of  which  it  thinks 
proper  to  direct  the  investment,  and  for  any  portion  of 
the  purchase-money,  which  is  required  to  be  invested 
for  the  benefit  of  a  person,  as  prescribed  in  the  article 
of  the  code  dealing  with  partition.  (Co.  Civ.  Proc. 
§  1573). 

The  persons  referred  to  in  the  section  just  quoted,  for 
whose  benefit  such  investment  is  to  be  made,  are  infants, 
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unknown  owners,  parties  out  of  the  state,  tenants  for 
life  or  years,  by  tlie  curtesy  or  in  dower.  (Co.  Civ. 
Proc.  §  1581,  et  seq). 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in 
the  action,  or  by  the  report,  that  there  was,  at  the  date 
of  the  order,  any  existing  lien  upon  the  share  or  interest 
of  a  party  in  the  property,  the  interlocutory  judgment, 
directing  the  sale,  must  also  direct  the  officer  making  it 
to  -pay  into  court  the  portion  of  the  money,  arising  from 
the  sale  of  the  share  or  interest  of  that  party,  after  de- 
ducting the  portion  of  the  costs  and  expenses  for  which 
it  is  liable.      (Co.  Civ.  Proc.  §  1563). 

Section  1563  manifestly  refers  to  the  case  of  a  lien  in 
favor  of  one  who  was  not  made  a  party  to  the  action. 

As  to  the  manner  of  applying  for  such  money,  so  paid 
into  court,  see  article  V,  section  5,  infra. 

The  court  has  authority  at  all  times  to  correct  or  mod- 
ify the  interlocutory  judgment,  as  will  be  seen  by  the 
next  section.  The  moving  party  should  enter  the  judg- 
ment like  any  other  judgment,  and  sen^e  a  copy  upon 
the  adverse  parties.  If  any  party  feels  himself  ag- 
grieved by  such  judgment,  he  may  appeal  therefrom; 
but  such  an  appeal  cannot  be  taken  to  the  court  of  ap- 
peals. {Beehe  v.  Grifftng,  6  N.  Y.  465;  Tilton  v.  Tail, 
117  N.  Y.  520).  When  the  interlocutory  judgment 
directs  a  sale  of  the  premises  or  some  part  thereof,  it 
may,  in  the  discretion  of  the  court,  direct  that  the  prem- 
ises so  sold  be  free  from  the  lien  of  every  debt  of  a  de- 
cedent from  whom  plaintiff  derives  title  and  of  every 
debt  of  a  decedent  who,  if  living,  should  be  a  party  to 
the  action,  except  debts  which  were  a  lien  upon  the 
premises  before  the  death  of  such  decedent  or  decedents. 
(Co.  Civ.  Proc.  §  1538).  In  case  such  a  direction  is 
given  and  the  action  is  brought  within  three  years  after 
letters  are  issued  upon  the  estate  of  such  decedent,  the 
avails  of  the  sale  of  the  property  or  interest  which  be- 
longed to  such  decedent  must  be  paid  into  court  as 
stated  in  section  5  of  article  V  of  this  chapter. 
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Sec.    2.   Hoitr  modified  or  changed. 

From  time  to  time  as  tlie  action  proceeds  and  the  in- 
terests or  rights  of  parties  require,  the  court  may  modify 
the  interlocutory  judgment.  Where  an  interlocutory 
judgment  was  entered  directing  a  sale  and  the  payment 
of  a  gross  sum  to  a  life  tenant,  and  such  life  tenant  died 
before  the  sale,  the  judgment  was  properly  modified  by 
striking  out  the  provision  in  reference  to  the  life  estate. 
[MUigay  v.  Lackey,  142  N.  Y.  499).  If  the  commis- 
sioners or  a  majority  of  them,  report  that  the  property, 
or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made, 
without  great  prejudice  to  the  owners  thereof,  the  court, 
if  it  is  satisfied  that  the  report  is  just  and  correct,  may 
thereupon,  except  as  otherwise  expressly  prescribed, 
modify  the  interlocutory  judgment,  or  render  a  supple- 
mental interlocutory  judgment,  reciting  the  facts,  and 
directing  that  the  property,  or  the  distinct  parcel  thereof 
so  circumstanced,  be  sold  by  a  referee,  designated  in  the 
judgment,  or  by  the  sheriff.      (Co.  Civ.  Proc.  §  1560). 

As  to  the  proceedings  where  a  sale  is  ordered,  see 
article  V,  infra. 


ARTICLE  IV. 

COMMISSIONERS   TO    MAKE   PARTITION. 
SECTION. 

1.  How  qualified  and  removed. 

2.  How  to  proceed. 

3.  Proceedings  where  there  is  a  particular  estate. 

4.  Report  of  commissioners. 

Sec.    1.    Hoiv   qualified   and  removed. 

As  we  have  seen  in  the  last  article,  the  court  by  inter- 
locutory judgment  designates  three  reputable  and  disin- 
terested freeholders  as  commissioners  to  make  the  parti- 
tion directed  by  such  judgment.  (Co.  Civ.  Proc.  § 
1549).  Before  entering  upon  th^  discharge  of  their 
duties,  each  of  the  commissioners  must  subscribe  and 
take  an  oath  before  an  officer  specified  in  section  842 
of  the  code,  to  the  efPect  that  he  will  faithfully,  honestly, 
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and  impartially  discharge  the  trust  reposed  in  him. 
Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The 
court  may,  at  any  time,  remove  either  of  the  commis- 
sioners. If  either  of  them  dies,  resigns,  neglects  or  re- 
fuses to  serve,  or  is  removed,  the  court  may,  from  time 
to  time,  by  order,  appoint  another  person  in  his  place. 
(Co.  Civ.  Proc.  §  1550). 

Sec.    3.   How  to  proceed. 

The  commissioners  are  entirely  subject  to  the  direc- 
tion and  control  of  the  court;  and  their  duty  consists 
first  of  ascertaining  whether  or  not  partition  can  be 
made;  and  if  they  find  that  it  cannot  be  made  without 
great  prejudice  to  the  owners,  they  must  report  that  fact 
in  writing  to  the  court  (Co.  Civ.  Proc.  §  1551)  ;  but  if 
actual  partition  can  be  made,  then  they  must  proceed  to 
make  the  partition  as  directed  by  the  interlocutory  judg- 
ment. (Id).  The  commissioners  have  nothing  to  do 
with  a  sale  of  the  property,  in  case  actual  partition  can- 
not be  made ;  such  a  sale  is  made  either  by  the  sheriff  or 
by  a  referee  appointed  for  that  purpose.  (Co.  Civ. 
Proc.  §  1560). 

The  commissioners  must  forthwith  proceed  to  make 
partition,  as  directed  by  the  interlocutor^'  judgment,  un- 
less it  appears  to  them,  or  a  majority  of  them,  that  par- 
tition thereof,  or  of  a  particular  lot,  tract,  or  other  por- 
tion thereof,  cannot  be  made,  without  great  prejudice 
to  the  owners ;  in  which  case,  they  must  make  a  written 
report^  of  that  fact  to  the  court.    (Co.  Civ.  Proc.  §  1551). 

All  the  commissioners  must  meet  together  in  the  per- 
formance of  any  of  their  duties;  but  the  acts  of  a  ma- 
jority so  met  are  valid.      (Co.  Civ.  Proc.  §  1554). 

In  making  the  partition,  the  commissioners  must 
divide  the  property  into  distinct  parcels,  and  allot  the 
several  parcels  thereof  to  the  respective  parties,  quality 
and  quantity  being  relatively  considered,  according  to 
the  respective  rights  and  interest  of  the  parties,  as  fixed 
by  the  interlocutory  judgment.  They  must  designate 
the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.      They  may  employ  a  surveyor,  with  the 
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necessary  assistants,  to  aid  them  in  so  doing.  (Co.  Civ. 
Proc.  §  1552). 

The  commissioners  can  only  make  the  partition  or- 
dered by  the  interlocutory  judgment.  If  they  include 
in  their  partition  lands  not  described  in  the  proceed- 
ings, their  action  is  void.  {Gorivithe  v.  Grifflng,  21 
Barb.  9).  A  final  judgment  based  on  such  a  report  is 
also  void.      (Id). 

While  it  is  not  absolutely  necessary  that  the  commis- 
sioners notify  all  the  parties  interested  in  the  proceed- 
ing's of  the  time  and  place  where  they  will  meet  for  the 
purpose  of  carrying  out  the  directions  of  the  interlocu- 
tory judgment  {Row  v.  RoWj,  4  How.  Pr.  133)  ;  still  a 
notice  should  always  be  given.  (Doubleday  v.  Newton, 
9  How.  Pr.  71 ) .  If  all  the  parties  are  present  the  notice 
would  only  be  a  matter  of  form.  The  duty  of  the  com- 
missioners is  ministerial ;  and  their  action  is  limited  to 
the  directions  contained  in  the  judgment;  but  in  carry- 
ing out  the  directions,  they  should  use  their  best  judg- 
ment so  that  the  division  may  be  fair  and  equitable  be- 
tween the  parties.  They  should  make  such  a  division 
of  the  premises  as  will  preserve  their  use  as  far  as  possi- 
ble, either  by  a  direction  as  to  their  use,  as  in  case  of  a 
water-power  (Smith  v.  Smith,  10  Paige,  470)  ;  or  by  a 
division  preserving  rooms  in  the  most  convenient  suites 
( Vail  V.  Vail,  52  Hun,  520 ;  appeal  dismissed,  117  N.  Y. 
621 )  ;  or  where  such  an  equality  cannot  easily  or  readily 
be  made,  then  by  requiring  a  money  paj»ment  from  one 
to  the  other  to  equalize  the  shares  {LarMn  v.  Mann,  2 
Paige,  27)  ;  and  the  court  will  not  interfere  unless  it 
appears  that  the  power  has  been  abused  or  exercised  un- 
justly. (Post  V.  Post,  65  Barb.  192).  Where  several 
of  the  tenants  in  common  desire  to  hold  and  enjoy  their 
shares  in  common,  the  commissioners,  if  so  directed  by 
the  interlocutory  judgment,  may  set  off  to  them  their 
shares,  and  make  partition  as  to  the  rest.  (Co.  Civ. 
Proc.  §  1548).  So  too,  in  a  proper  case,  they  may  set 
apart  a  portion  of  the  premises,  and  sell  the  residue. 
(Haywood  v.  Judson,  4  Barb.  228) .  Or  they  may  divide 
the  property  into  two  parts,  where  the  parties  so  desire, 
awarding  one  part  to  the  plaintiffs  in  common  and  the 
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other  to  the  defendants  in  like  manner.      {Walter  v. 
Walter,  3  Ah\).  N.  C.  12). 

Sec.    3.   Proceedings  nrhere  there  is  a  particular  estate. 

A'^'here  a  party  has  a  right  of  dower  in  the  property, 
or  a  part  thereof,  which  his  not  been  admeasured,  or  has 
an  estate  by  the  curtesy,  for  life,  or  for  years,  in  an  un- 
divided share  of  the  property,  the  commissioners  may 
allot  to  that  party,  his  or  her  share  of  the  property,  with- 
out reference  to  the  duration  of  the  estate.  And  they 
may  make  partition  of  the  share,  so  allotted  to  that 
party,  among  the  parties,  who  are  entitled  to  the  re- 
mainder or  reversion  thereof,  to  be  enjoyed  by  them 
upon  the  determination  of  the  particular  estate,  where, 
in  the  opinion  of  the  commissioners,  such  a  partition 
can  be  made  without  prejudice  to  the  rights  of  the  par- 
ties. (Co.  Civ.  Proc.  §  1553).  As  to  the  rights  of 
dowser,  and  the  proceedings  for  their  admeasurement 
see  chapter  51,  post. 

Sec.   4.   Report  of  commissioners. 

They,  or  a  majority  of  them,  must  make  a  full  report 
of  their  proceedings,  under  their  hands,  specifying 
therein  the  manner  in  which  they  have  discharged  their 
trust,  describing  the  property  divided,  and  the  share  or 
interest  in  a  share,  allotted  to  each  party,  with  the 
quantity,  courses,  and  distances,  or  other  particular  de- 
scription of  eaeh  share,  and  a  description  of  the  posts, 
stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded,  and  must  be  filed  in  the  olfice  of  the  clerk. 
(Co.  Civ.  Proc.  §  1554). 

As  we  have  seen  in  section  two  of  this  article,  all  of 
the  commissioners  must  meet  together  in  the  perform- 
ance of  their  duties  (Schujjler  v.  Marsh,  37  Barb.  350)  ; 
but  a  majority  of  them  may  act  when  they  are  so  met; 
so  where  the  report  is  not  signed  by  all  of  the  commis- 
sioners, it  should  state  that  all  met,  and  give  the  reasons 
why  it  was  not  signed  by  all.  {Underhill  V.  Jackson, 
1  Barb.  Ch.  73).     Where  the  commissioners  have  been 
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guilty  of  any  misconduct,  which  would  be  sufficient,  in 
case  of  a  jury,  to  set  aside  a  verdict,  it  will  be  ground 
for  setting  aside  the  report.  {Livingston  v.  Clarkson, 
4  Edw.  Ch.  596).  An  abuse  of  their  power  will  be 
ground  for  setting  aside  their  report.  {Post  v.  Post, 
65  Barb.  192). 

After  the  filing  of  their  report,  either  party  may  serve 
upon  the  other  a  notice  of  such  filing,  with  a  notice  of 
motion  to  confirm  the  report.  In  case  objection  is  made 
to  the  confirmation  of  the  report,  the  conclusion  of  the 
commissioners,  as  thus  expressed,  will  not  be  disturbed, 
save  for  causes  which  would  allow  of  a  new  trial  in  an 
action  before  a  jury.  The  courts  are  inclined  to  regard 
the  report  of  commissioners,  especially  where  chosen  by 
the  parties  in  interest,  with  more  respect  even  than  a 
verdict  of  a  jury.  {Livingston  v.  Clarkson,  sujyra; 
Matter  of  Pearl  St.,  19  Wend.  651). 

Their  report  is  an  instrument  which,  if  confirmed,  be- 
comes a  part  of  the  record  title  of  the  property  affected 
by  it,  and  it  is  important  that  it  be  carefully  and  accur- 
ately drawn,  and  that  it  give  accurately  the  description 
of  the  parcels  set  off  in  severalty  and  the  nature  of  the 
estates  if  less  than  a  fee,  and  the  items  of  their  expenses, 
including  any  amount  paid  to  a  surveyor.  The  report 
is  proved  like  a  deed ;  and  when  thus  formally  executed 
and  filed,  it  carries  with  it  the  weight,  at  least  Of  the 
verdict  of  a  jury,  as  to  the  facts  or  conclusions  recited 
therein.  And  where  objection  is  made  to  its  confirma- 
tion, the  court  will  give  every  reasonable  intendment  in 
its  favor,  unless  it  is  apparent  that  the  commissioners 
exceeded  or  abused  their  powers.  The  court  must  con- 
firm or  set  aside  the  report,  and  may,  if  necessary,  ap- 
point new  commissioners,  who  must  proceed  as  directed 
in  the  article  of  the  code  on  partition.  ( Co.  Oiv.  Proc. 
§  1556). 
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ARTICLE  V. 

PROCEEDINGS   TO   SELL  REAL   PROPERTY. 

SECTION. 

1.  When  a  sale  will  be  ordered. 

2.  Judicial  sale,  how  made. 

3.  How  purchase  money  secured. 

4.  Costs   in   partition. 

5.  Distribution  of  proceeds. 

Sec.    1.    AVhen  a  sale  -will  be  ordered. 

As  has  already  been  seen  in  tliis  chapter,  the  court 
may  order  a  sale  of  the  property  where  it  appears  that  a 
partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners.  That  is  the  general  rule;  but 
whether  or  not  a  sale  will  be  ordered,  depends  on  the 
particular  facts  and  circumstances  of  each  case;  and  it 
will  be  useful  to  follow  out  to  some  extent  the  reasons 
which,  ordinarily,  will  be  regarded  by  the  court  as  suffi- 
cient to  warrant  a  sale  of  the  property,  instead  of  an 
actual  partition;  for  it  is  to  be  remembered,  the  courts 
favor  an  actual  partition  instead  of  a  sale,  where  it  can 
be  had,  because  it  preserves  the  nature  of  the  property. 
(3  Pom.  Eq.  Jur.  §  1390).  Formerly  a  sale  could  not 
be  had  in  any  case;  and  it  was  not  until  the  right  was 
given  by  statute  that  a  sale  could  be  ordered.  A  sale 
is  always  the  last  resort;  and  should  not  be  directed 
unless  the  court  is  convinced  that  an  actual  partition 
could  not  be  made  without  great  prejudice  to  the  owners, 
and  that  a  sale  will  be  much  more  to  their  advantage. 
It  was  not  until  1887  that  a  sale  could  be  ordered  in  an 
action  brought  by  remaindermen.  (Co.  Civ.  Proc.  § 
1533). 

As  we  have  seen  in  the  first  article  of  this  chapter, 
partition  is  a  matter  of  right,  and  the  parties  may  insist 
upon  there  being  either  an  actual  partition  or  a  sale; 
and  where  they  so  insist,  although  partition  in  any  form 
will  be  more  to  the  prejudice  of  the  owners  than  the  use 
and  occupation  of  the  property  in  common,  yet  recog- 
nizing the  right  to  have  partition,  the  court  will  direct 
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actual  partition  rather  tLan  a  sale,  unless  it  is  clear 
that  the  injurious  result  of  such  partition  will  be  much 
greater  than  by  a  sale.  {Smith  v.  Smith,  10  Paige, 
470) .  The  "  great  prejudice  "  which  would  authorize  a 
sale,  means  to  all  the  owners,  and  not  to  a  part  only. 
{Van  Arsdall  v.  Drake,  2  Barb.  599).  The  court  must 
take  all  the  facts  into  consideration,  and  the  circum- 
stances of  the  parties  and  their  interests,  before  ordering 
a  sale.  The  mere  fact  that  the  commissioners  report 
that  actual  partition  cannot  be  made  Avithout  great  pre- 
judice, is  not  sufficient  to  warrant  the  court  in  ordering 
a  sale;  he  should  require  that  they  report  the  facts 
which  have  led  them  to  such  conclusion,  so  that  the 
court  may  see  that  their  conclusion  is  just,  and  to  enable 
him  to  judge  as  to  the  propriety  of  ordering  a  sale;  as  it 
is  only  when  the  court  is  satisfied  that  the  report  is  just 
and  correct  that  it  will  make  such  order.  {Tucker  v. 
Tucker,  19  Wend.  226).  And  where  there  are  infant  or 
incompetent  parties,  the  court  will  be  zealous  in  scrutin- 
izing their  interests  before  ordering  a  sale.  {Walter  v. 
Walter,  3  Abb.  N.  C.  12).  It  was  held  in  Muller  v. 
Struppman  (6  Abb.  N.  C.  343)  that  under  the  revised 
statutes  a  sale  in  partition  could  not  had  of  an  infant's 
interest  in  real  property  contrary  to  the  provisions  of  a 
will  by  which  it  was  devised.  ( See  Muller  v.  Naumann, 
85  App.  Div.  337).  But  under  the  code  the  prohibition 
applies  only  to  the  sale  of  an  infant's  real  property  in 
the  special  proceeding  for  such  purpose.  (Co..  Civ. 
Proc.  §  2357;  Livingston  v.  Livingston,  56  App.  Div. 
484;  afiEd.  without  op.,  166  N.  Y.  601).  It  may  be  said, 
however,  that  the  court  will  not  go  out  of  its  way  to  find 
reasons  why  a  sale  should  not  be  had,  if  the  parties  them- 
selves do  not  object,  unless  there  are  parties  in  the  action 
whose  rights  are  particularly  under  its  care,  as  infants 
or  incompetent  persons;  but  where  there  are  no  such 
parties,  it  is  safe  to  say  that  the  court  will  in  all  cases 
order  a  sale,  where  the  commissioners  report  in  favor 
of  a  sale,  and  there  appears  to  be  no  objection  to  that 
course  by  the  parties  in  interest. 
5 
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Sec.   Z.   Judicial  sale)  hotv  made. 

Subdivision  1. — Notice  of  Sale. 

While  it  is  not  intended  in  this  section  to  give  the 
rules  that  apply  to  cases  of  judicial  sale  under  fore- 
closure, or  dower,  but  only  those  which  apply  to  a  sale 
in  partition,  still  as  the  sales  in  those  three  cases  are  so 
nearly  governed  by  the  same  practice,  reference  in  both 
of  those  chapters  in  this  volume,  has  been  made  to  this 
section  for  the  general  practice  in  respect  to  judicial 
sales. 

Notice  must  be  given  as  prescribed  in  section  1434  of 
the  code  for  the  sale  of  real  property  by  virtue  of  an 
execution,  unless  the  property  is  situated  wholly  or 
partly  in  a  city  in  which  a  daily,  semi-weekly  or  tri- 
weekly newspaper  is  published,  and,  in  that  case,  by 
publishing  notice  of  the  sale  in  such  a  daily,  semi- 
weekly  or  tri-weekly  paper,  at  least  twice  in  each  week 
for  three  successive  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  citj,  once  in  each  of  the  six  weeks,  immedi- 
ately preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  daily  papers.  (Co.  Civ.  Proc. 
§1678). 

The  sheriff  who  sells  real  property,  by  virtue  of  an 
execution,  must  previously  give  public  notice  of  the  time 
and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  con- 
spicuously fastened  up,  at  least  forty-two  days  before 
the  sale,  in  three  public  places,  in  the  town  or  city  where 
the  sale  is  to  take  place,  and  also  in  three  public  places, 
in  the  town  or  city  where  the  property  is  situated,  if  the 
sale  is  to  take  place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once 
in  each  of  the  six  weeks,  immediately  preceding  the  sale, 
in  a  newspaper  published  in  the  county,  or  published  in 
an  incorporated  village,  a  part  of  which  is  within  the 
county;  if  there  is  a  newspaper  published  in  such  county 
or  village;  or,  if  there  is  none,  in  the  newspaper  printed 
at  Al-bany,  in  which  legal  notices  are  required  to  be  pub- 
lished.    (Co.  Civ.  Proc.  §  1434).     There  is  now  no  state 


PARTITION.  67 

paper  (see  Executive  Law,  §  74),  so  the  last  clause  of 
this  section  seems  nugatory.  Where  the  sale  was  di- 
rected to  be  advertised  three  weeks  instead  of  six,  but 
the  notice  was  in  fact  published  six  weeks,  it  was  held 
that  the  error  might  be  amended.  {Alvord  v.  Beach, 
5  Abb.  Pr.  451). 

The  rule  means  that  there  shall  forty-two  days  (ex- 
cept in  cities  having  a  daily  newspaper,  twenty-one 
days)  elapse  from  the  time  that  the  printed  notices  are 
posted  up  as  required  by  the  statute,  and  the  day  of  sale. 
The  publication  need  not  be  begun  on  such  first  day,  if 
the  first  publication  is  made  during  the  first  week. 
(Valentine  v.  McCue,  26  Llun,  456;  Wood  v.  Morehouse, 
45  N.  Y.  368).  The  requirement  being  that  the  notice 
shall  be  published  once  in  each  week,  means  any  time 
in  such  week.  Where  the  publication  has  been  once 
commenced,  it  is  not  necessary  to  begin  de  novo,  merely 
because  there  has  been  a  substitution  of  the  representa- 
tives in  the  place  of  the  plaintilf  who  has  died  since  the 
publication  began  as  the  rights  of  the  parties  are  not 
affected  by  such  substitution,  for  the  representatives 
stand  merely  in  the  place  of  the  plaintiff.  (Thwing  v. 
Thwing,  18  How.  Pr.  458).  The  same  may  be  said 
where  there  is  a  mere  modification  of  the  judgment, 
which  does  not  go  to  its  merits.  •  ( Id) .  The  notice  need 
not  specify  the  terms  of  sale,  or  how  it  is  to  be  made, 
whether  in  parcels  or  otherwise,  although  it  may;  and  it 
is  a  matter  which  rests  largely  in  the  judgment  of  the 
officer  making  the  sale,  as  a  mere  matter  of  business, 
whether  or  not  the  notice  shall  give  any  such  details. 
{Hoffman  v.  Burke,  21  Hun,  580).  An  error  in  the 
notice  by  omitting  to  mention  all  the  lands  directed  to 
be  sold  will  not  render  the  sale  void.  {Woodhull  v. 
Little,  102  l^.Y.  165). 

In  each  notice,  specified  in  section  1434,  the  real  prop- 
erty to  be  sold  must  be  described  with  common  cer- 
tainty, by  setting  forth  the  name  of  the  township  or 
tractj  and  the  number  of  the  lot,  if  there  is  any,  or  by 
some  other  appropriate  description.  The  validity  of  a 
sale  is  not  affected  by  the  fact  that  the  property  sold 
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is  part  only  of  the  property  advertised  to  be  sold.  (Co, 
Civ.  Proc.  §  1435). 

The  remedy  of  an  injured  party,  where  the  proper 
notice  has  not  been  given  as  required  by  the  statute,  is 
to  move  to  set  aside  the  report  of  sale,  and  to  file  ob- 
jections to  it  on  that  ground. 

Where  there  has  been  a  postponement  of  the  sale  the 
notice  of  such  postponement  must  be  published  in  the 
paper  or  papers  wherein  the  notice  of  sale  was  published. 
(Co.  Civ.  Proc.  §  1678) .  As  to  the  postponement  of  sale 
see  subdivision  3  of  this  section. 

Subdivision  2. — Duties  oii'  Refekee  of  Officku  Making 

Sale. 

We  have  just  seen  that  it  is  the  first  duty  of  the  officer 
making  the  sale  to  post  and  publisli  the  proper  notice  of 
sale,  and  to  publish  notice  of  any  postponement  thereof. 
His  duty  as  to  the  sale  is  ministerial,  and  he  cannot  go 
beyond  the  powers  conferred  on  him  by  the  order  under 
which  he  acts,  nor  can  he  vary  the  judgment  as  to  the 
terms  of  the  sale,  or  in  any  material  particular.  {People 
V.  Bergen,  53  N.  Y.  404 ;  15  Abb.  Pr.  N.  S.  97) .  If  such 
officer -does  not  obey  the  directions  contained  in  the  judg- 
ment, he  may  be  punished  for  contempt.  (Id).  If  he 
thinks  it  would  be  to  the  advantage  of  the  parties  inter- 
ested to  conduct  the  sale  in  a  manner  different  from  that 
specified  in  the  judgment,  he  should  apply  to  the  court 
for  directions,  and  not  act  upon  his  own  opinion.  He  is 
always  at  liberty  to  ask  the  court  for  instructions  where 
he  has  any  doubt  as  to  his  duty  in  any  particular. 
{Easton  v.  Piclcersgill,  55  N.  Y.  310).  He  has  no  power, 
without  authority  from  the  court  to  correct  an  erroneous 
description  of  the  premises.  (Heller  v.  Cohen,  15  Misc. 
378;  154  N.  Y.  299).  It  is  usual  to  leave  to  the  judg- 
ment of  the  referee  whether  or  not  the  lands  shall  be 
sold  in  parcels.  His  action  is  subject,  however,  to  the 
approval  of  the  court.  ( Vnderhill  v.  Underhill,  4  N.  Y. 
St.  Rep.  858;  affd.  without  op.,  113  N.  Y.  666).  Where 
the  officer  was  directed  simply  to  sell  the  property,  and 
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not  to  ascertain  prior  incumbrances  or  pay  them,  his 
disregard  of  such  directions  will  be  ground  for  setting 
aside  his  report.  {Day  v.  Johnson,  5  Wk.  Dig.  237). 
Where  the  premises  are  directed  to  be  sold  subject  to  a 
prior  mortgage,  the  referee  was  not  allowed  to  ascertain 
the  amount  of  such  mortgage  and  pay  it.  {Bache  v. 
Doscher,  67  N.  Y.  429).  The  ofiScer  conducting  the  sale 
cannot  delegate  his  power  to  a  third  person  {Heyer  v. 
Deavcs,  2  Johns.  Ch.  154)  ;  as  by  suffering  the  plaintiff's 
attorney  io  conduct  the  sale  and  receive  and  dispose  of 
the  moneys  arising  therefrom.  If  he  does  so,  it  is  clearly 
a  breach  of  his  duty.  {Van  Tassel  v.  Yan  Tassel,  31 
Barb.  439 ) .  The  court  in  such  a  case  will  hold  the  offi- 
cer to  a  strict  accountability.  (Id).  It  is  the  duty  of 
the  officer  to  conduct  the  sale  in  such  a  manner  and  at 
such  times  as  will  be  fair  and  equitable  to  all  the  par- 
ties. {American  Ins.  Co.  v.  Oakley,  9  Paige,  259).  If 
the  officer  does  not  proceed  with  due  diligence  in  bring- 
ing on  the  sale,  any  party  interested  in  having  the  prem- 
ises sold  may  apply  to  the  court  to  direct  the  sale  to  be 
had.      {Kelly  v.  Israel,  11  Paige,  147). 

The  referee  has  power  to  adjourn  the  sale  from  time 
to  time  if  in  his  discretion  he  thinks  there  is  good  reason 
for  so  doing.      {King  v.  Piatt,  37  N.  Y.  155). 

Subdivision  3. — Sale. 

Except  where  special  provision  is  otherwise  made  by 
law,  real  property,  adjudged  to  be  sold,  must  be  sold 
in  the  county  where  it  is  situated,  by  the  sheriff  of  the 
county  where  it  is  situated  or  by  a  referee  appointed  by 
the  court  for  that  purpose.      (Co.  Civ.  Proc.  §  1242). 

The  statute  requires  that  the  sale  must  be  made  at 
public  auction  and  to  the  highest  bidder.  The  terms  of 
sale  must  be  made  known  at  the  sale,  and  if  the  prop- 
erty, or  any  part  thereof,  is  to  be  sold  subject  to  the 
right  of  dower,  charge  or  lien,  that  fact  must  be  de- 
clared at  the  time  of  the  sale.  If  the  property  consists 
of  two  or  more  distinct  buildings,  farms  or  lots  they 
shall  be  sold  separately,  unless  otherwise  ordered  by  the 
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court;  and  provided  further  that  where  two  or  more 
buildings  are  situated  on  the  same  city  lot  they  be  sold 
together.      (Co.  Civ.  Proo.  §  1678). 

The  sale  must  be  at  public  auction  between  the  hour 
of  nine  o'clock  iu  the  morning  and  sunset.  (Co.  Civ. 
Proc.  I  1384). 

In  the  counties  of  New  York  and  Kings  such  a  sale 
shall  be  had  between  eleven  o'clock  in  the  forenoon  and 
three  o'clock  in  the  afternoon,  unless  otherwise  speci- 
ally directed;  aud  unless  otherwise  directed  in  the  city 
of  New  York  such  sale  shall  be  at  the  Exchange  Sales 
Booms,  now  located  at  No.  Ill  Broadway  in  said  city; 
but  such  sales  shall  be  subject  to  such  regulations  as 
the  appellate  division  iu  the  firet  department  may  estab- 
lish as  to  place,  rules,  auctioneers,  etc.  In  the  city  of 
Buffalo  such  sales  shall  take  place  at  the  Keal  Estate 
Exchange  Rooms  between  the  hours  of  nine  and  eleven 
in  the  forenoon  aud  two  and  three  in  the  afternoon,  un- 
less the  court  shall  otherwise  direct;  subject,  however, 
to  such  regulations  as  the  justices  of  the  eighth  district 
shall  establish.  (Genl.  Rule,  62).  At  present,  such 
sales  are  temporarily  held  in  New  York,  at  161  Broad- 
way. In  other  counties,  the  sale  is  usually  held  at  the 
front  door  of  the  court  house ;  but  it  may  be  held  on  the 
property,  or  at  such  place  as  the  court  directs.  It 
should  be  at  such  a  reasonable  hour  as  to  allow  of  the 
usual  competition  at  the  bidding.  The  court  may  in 
all  cases  direct  a  separate  sale  of  distinct  parcels,  as 
buildings,  houses  or  lots.  (Reynolds  v.  Telfair,  5  Law 
Bull.  21). 

Where  the  judgment  directs  the  sale  to  be  made  in 
parcels,  but  the  referee  sells  in  gross,  the  sale  is  irregular 
and  voidable;  but  it  is  not  absolutely  void;  and  if  a 
party  feels  injured  by  such  disregard  of  the  terms  of  the 
judgment,  his  remedy  is  by  a  motion  on  that  ground  to 
set  aside  the  sale;  if,  hoAvever,  he  does  not  make  such 
motion  within  a  reasonable  time,  he  will  be  deemed  to 
have  acquiesced  in  the  sale.  (Cunningham  v.  Cassidy, 
17  N.  Y.  276;  McLaughlin  v.  Teasdale,  9  Daly,  23). 
Where  a  party  desires  that  the  land  should  be  sold  in 
parcels,  he  should  not  delay  in  making  his  application 
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to  the  court  to  direct  that  the  sale  be  made  in  that  man- 
ner. {Hoffman  v.  Bwke,  21  Hun,  580).  The  inter- 
locutory judgment  should  contain  the  terms  of  sale  and 
the  terms  of  credit  to  be  allowed  to  the  purchaser,  etc., 
and  at  the  sale  these  terms  must  be  made  clear  so  as  to 
be  easily  understood;  and  it  is  always  a  safe  practice 
to  have  them  printed,  eiLlior  wiLli  the  notice  of  sale,  or 
on  a  separate  bill  so  that  each  purchaser  may  obtain  a 
copy;  as  that  course  will  prevent  any  dispute  arising 
after  the  sale  as  to  what  its  terms  really  were. 

The  sheriff  or  referee  acts  as  the  officer  of  the  court; 
and  it  is  settled  that  the  contract  of  sale  is  valid  al- 
though no  memorandum  of  the  sale  is  subscribed  by  the 
purchaser,  as  the  case  is  not  regarded  as  coming  within 
the  statute  of  frauds.  {Hcgeman  v.  Johnson,  35  Barb. 
200;  Andrews  v.  O'Mahoney,  112  N.  Y.  567).  But  it  is 
better  that  some  memorandum  of  the  sale  should  be 
made,  as  one  cannot  err  by  having  a  written  memoran- 
dum of  the  sale  made  and  signed  by  the  purchaser. 
(Id.;  National  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431). 
Such  a  memorandum  is  binding  on  the  purchaser.  (Id). 
It  is  always  the  safest  way  to  have  a  contract  of  sale 
drawn  up  and  signed  not  only  by  the  officer  making  the 
sale,  but  by  the  purchaser. 

The  statute  requires  that  the  referee's  report  of  sale 
should  contain  a  description  of  each  parcel  sold,  the 
name  of  the  purchaser  and  the  price  for  which  it  sold 
(Co.  Civ.  Proc.  §  1576)  ;  and  beyond  this  requirement, 
there  is  no  statutory  provision  that  any  written  memor- 
andum of  the  sale  should  be  made  out  or  signed. 

No  order  to  stay  a  sale  under  a  judgment  in  partition, 
shall  be  granted  or  made  by  a  judge  out  of  court,  except 
upon  a  notice  of  at  least  two  days  to  the  plaintiff's  at- 
torney. (Genl.  Rule,  67).  An  order  to  show  cause 
made  by  a  judge  out  of  court,  and  returnable  in  less 
than  two  days  is  irregular  if  it  contains  such  a  stay. 
(Asinari  V.  Volkening,  2  Abb.  N.  C.  454).  If  the  offi- 
cer appointed  to  make  the  sale  does  not  appear  at  the 
time  and  place  advertised,  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four 
weeks,  and  during  such  time  may  make  application  to 
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the  court  to  have  another  person  appointed  to  make 
such  sale.  (Co.  Civ.  Proc.  §  1678).  If  the  sale  is 
adjourned,  notice  of  such  postponement  must  be  pub- 
lished. (See  subdivision  1,  supra).  Where  the  sale 
is  postponed,  and  the  officer  fails  to  publish  the  notice 
of  the  postponement,  the  sale  is  irregular;  but  if  no 
objection  on  that  ground  is  taken,  it  will  not  be  con- 
sidered void.  {Bechstein  v.  Schultz,  45  Hun,  191 ;  affd., 
120  N.  Y.  168).  If  the  sale  is  directed  to  be  made  by 
the  sheriff,  it  should  be  made  by  the  sheriff  who  was  in 
office  at  the  time  the  notice  of  sale  was  published,  al- 
though his  term  of  office  may  have  expired  before  the 
date  of  sale.  ( Union  Dime  8av.  Inst.  v.  Andariese,  19 
Hun,  310;  83  N.  Y.  174;  Co.  Civ.  Proc.  §  184,  subd.  4). 

Any  person  competent  to  enter  into  a  contract  may 
purchase  the  property  at  such  a  sale,  unless  specially 
prohibited  by  law  from  so  doing. 

A  commissioner,  or  other  officer  making  such  a  sale, 
or  a  guardian  of  an  infant  party  to  the  action,  shall  not, 
nor  shall  any  person,  for  his  benefit,  directly  or  indi- 
rectly, purchase,  or  be  interested  in  the  purchase  of,  any 
of  the  property  sold ;  except  that  a  guardian  may,  where 
he  is  laAvfully  authorized  so  to  do,  purchase  for  the  bene- 
fit or  in  behalf  of  his  ward.  The  violation  of  this  sec- 
tion is  a  misdemeanor ;  and  a  purchase,  made  contrary 
to  this  section,  is  void.  (Co.  Civ.  Proc.  §  1679).  A 
guardian  ad  litem  cannot  purchase  for  any  one  except 
his  ward.  (Lefevre  v.  Laraway,  22  Barb.  167).  In 
an  action  of  ejectment  brought  by  the  ward  after  com- 
ing of  age,  such  purchase  is  presumed  to  be  void,  and 
the  burden  is  upon  the  defendant  to  show  that  it  was 
for  the  benefit  of  the  infant.  {O'Donoghue  v.  Boies, 
159  N.  Y.  87).  A  trustee  cannot  purchase  property 
which  in  any  way  affects  his  trust,  except  for  the  bene- 
fit of  such  cestui  que  trust  ( Fulton  v.  Whitney,  66  N.  Y. 
548;  Bennett  v.  Austin,  81  id.  308)  ;  but  a  title  derived 
through  such  purchase  was  held  good  where  the  trustee 
had  also  an  interest  in  the  property  in  his  own  right, 
and  the  court,  with  knowledge  of  the  facts,  had  con- 
firmed the  sale.      {Coriin  v.  Baker,  167  N.  Y.  128). 
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Subdivision  4. — Eeport  of  Sale. 

Immediately  after  completing  the  sale,  the  officer 
making  it  must  file  with  the  clerk  his  report  thereof, 
under  oath,  containing  a  description  of  each  parcel  sold, 
the  name  of  the  purchaser  thereof,  and  the  price  at 
which  it  was  sold.      (Co.  Civ.  Proc.  §  1576). 

The  report  should  show  that  the  referee  or  sheriff  has 
complied  with  the  directions  contained  in  the  interlocu- 
tory judgment;  and  where  it  showed  that  the  referee 
had  sold  the  premises  and  applied  the  proceeds  contrary 
to  the  directions  contained  in  the  judgment,  whereby 
instead  of  a  surplus  on  such  sale  there  was  a  deficiency 
reported,  the  court  sustained  exceptions  to  the  report; 
nor  would  it  permit  the  referee  to  show  by  affidavits 
that  the  terms  of  the  sale  were  different  from  those 
shoAvn  by  his  report,  and  that  they  were  in  fact  pursu- 
ant to  the  judgment.  [Koch  v.  Purcell,  45  N.  Y.  Super. 
Ct.  Rep.  162).  In  the  case  last  cited,  however,  the 
court  permitted  the  referee  to  make  an  application  to 
the  court  below  for  leave  to  file  a  new  and  corrected 
report,  upon  paying  all  the  costs  of  the  appeal  and  dis- 
bursements. 

As  we  have  seen  already,  the  duties  of  the  referee  are 
ministerial,  and  his  report  should  show  that  he  has  car- 
ried out  the  directions  of  the  court.  The  court  may  by 
interlocutory  judgment  require  that  he  pay  certain  of 
the  proceeds  into  court  (Co.  Civ.  Proc.  §  1563),  or  to 
the  husband  after  the  release  by  the  wife  of  her  in- 
choate right  of  dower  (Co.  Civ.  Proc.  §  1571),  or  to 
deposit  them  for  the  benefit  of  unknown  defendants  ( Co. 
Civ.  Proc.  §  1572),  or  to  invest  any  portion  of  the  p^r- 
chase  money  (Co.  Civ.  Proc.  §  1573),  or  to  take  securi- 
ties for  portions  thereof  (Co.  Civ.  Proc.  §  1575)  ;  the 
report  should  show  that  all  such  directions  have  been 
followed. 

The  report  should  also  show  that  the  notices  required 
by  the  statute  have  been  posted  and  published;  that  the 
sale  was  at  public  auction,  and  what  proceedings  were 
had  at  the  sale.    It  is  proper  to  annex  to  the  report  the 
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affidavits  of  the  notices  and  of  the  posting  and  publish- 
ing thereof.  After  the  report  of  the  reference  is  filed, 
any  party  feeing  injured  thereby  may  file  exceptions  to  it 
within  eight  days  after  notice  thereof.  (Genl.  Rule  30). 
If  exceptions  are  filed,  they  are  heard  and  passed  upon 
as  in  other  cases.  If  none  are  filed  the  report  becomes 
absolute  at  the  expiration  of  the  eight  days.  ( Id. ; 
Bicknell  v.  Byrnes,  23  How.  Pr.  486).  The  confirma- 
tion should  not  be  ordered  before  the  expiration  of  the 
eight  days,  except  upon  notice  to  all  parties  having  an 
interest  in  the  proceeds.  (Id).  While  it  is  proper  to 
enter  an  order  of  confirmation  of  the  referee's  report,  it 
seems  hardly  necessary,  as  the  final  judgment  operates 
as  a  confirmation  of  the  report.  ( Co.  Civ.  Proc.  §  1577 ; 
see,  also,  article  VI,  infra). 

Subdivision  5. — When  Sale  Set  Aside,  and  Eesale. 

The  court  has  power  to  set  aside  and  vacate  a  sale  of 
lands  made  under  a  judgment,  or  pursuant  to  the  order 
of  a  court,  by  an  officer  thereof;  and  to  order  a  resale, 
although  there  be  no  fraud,  and  the  sale  is  in  all  respects 
regular.  The  application  for  relief  against  a  judicial 
sale  is  addressed  to  the  discretion  of  the  court  having 
the  original  jurisdiction  of  the  action.  {Hale  v.  Clau- 
son,  60  N.  Y.  339).  The  foregoing  states  the  power  of 
the  court  in  its  fullest  and  broadest  extent.  Within 
that  power,  of  course,  is  included  all  lesser  degrees;  so 
where  fraud  or  irregularity  is  shown,  or  where  the  in- 
terests of  justice  require  it,  the  court,  in  its  discretion 
always  has  power  to  set  aside  a  judicial  sale;  and  as  its 
discretion  is  always  addressed,  on  an  application  to  set 
aside  a  sale,  it  follows  that  it  is  not  usually  the  subject 
of  review,  and  it  cannot  be  reviewed  by  direct  appeal 
to  the  court  of  appeals.  ( Id. ;  Hazelton  v.  Waheman, 
3  How.  Pr.  357 ;  May  v.  May,  11  Paige,  201) .  The  court 
is  not  deprived  of  this  power  by  a  sale  of  the  property 
even  to  a  bona  fide  purchaser;  as  in  such  case,  the  pur- 
chaser buys  subject  to  the  jurisdiction  of  the  court,  and 
by  his  purchase  submits  himself  to  the  court  in  all  re- 
spects as  to  the  sale.      (Id.;  Cazet  v.  Huhhell,  36  N.  Y. 
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677).  So  those  who  take  from  him  and  interfere  with 
the  proceedings  take  subject  to  the  same  jurisdiction 
and  control.      {Archer  v.  Archer,  155  N.  Y.  415). 

Where  a  judicial  sale  is  regular  in  all  respects,  it  will 
not  be  set  aside  and  a  resale  directed  for  the  beneiat  of 
parties  interested,  to  protect  them  against  their  own 
neglect,  where  the  sale  was  to  a  bona  fide  purchaser, 
especially  if  he  is  a  stranger  to  the  suit,  although  the 
price  may  seem  to  be  inadequate;  unless  such  price  is 
so  very  inadequate  as  to  be  evidence  of  fraud  or  unfair- 
ness  in   the  sale.      {American  Ins.   Go.   v.    Oakley,  9 
Paige,  259) .     Mere  inadequacy  of  price  will  not  be  suffi- 
cient ground  to  set  aside  the  sale.      {Howell  v.  Mills, 
53  N.  Y.  322).      But  where  gross  inadequacy  appears 
the  court  may  set  aside  the  sale,  although  there  is  no 
irregularity  ( Chapman  v.  Boetcher,  27  Hun,  606 ;  appeal 
dismissed,  90  N.  Y.  692)  ;  especially  if  the  rights  of  in- 
fants  or   incompetent   persons   have  been   prejudiced. 
(Id.;  Duncan  v.  Dodd,  2  Paige,  99).     The  parties  have 
a  right  to  have  the  property  put  up  and  sold  in  the 
usual  manner,  and  in  a  way  to  produce  a  fair  competi- 
tion ;  and  where  the  property  has  been  sacrificed  by  the 
referee  or  sheriff,  the  parties  injured  are  entitled  to  an 
order  setting  aside  the  sale  and  ordering  a  resale.     ( Id) . 
A  sale  will  be  opened  where  there  has  been  fraud,  acci- 
dent, mistake,  misrepresentation  or  surprise.     {Lefevre 
V.  Laraway,  22  Barb.  167,  173).      Where  the  rights  of 
infants  have  been  invaded  or  are  in  danger  of  being 
invaded  or  prejudiced,  the  court  without  Avaiting  to  be 
specially  invoked  to  do  so,  will  exercise  its  jurisdiction 
in  their  behalf.      (Id).      The  court,  however,  is  not  as 
solicitous  of  the  rights  of  adults;  and  if  they  neglect 
such  rights  themselves,  the  court  will  not,  usually,  in- 
terfere with  the  sale,  to  relieve  them  from  the  conse- 
quences of  their  own  neglect;  and  then  only  upon  in- 
demnifying the  purchaser  against  damages  and  expenses 
to  which  he  has  been  subjected.      {Duncan  v.  Dodd,  2 
Paige,  99).     Where  a  sale  was  for  an  inadequate  sum, 
the  court  may  impose  as  a  condition  of  resale,  that  the 
party  applying  therefor  shall  give  sufficient  surety,  to 
its  satisfaction,  that  the  property  will  produce  an  ad- 
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vanced  price  on  the  resale;  or  in  a  proper  case  it  may 
require  a  deposit  of  the  amount  of  the  advanced  price. 
(Id). 

The  application  to  set  aside  the  sale  may  be  made  by 
any  person,  although  not  a  party  to  the  action,  who  is 
interested  in  the  proceeds  of  the  property.  ( Gould  v. 
Mortimer,  26  How.  Pr.  167).  The  court  may  exercise 
its  power  in  the  interests  of  any  one  whose  rights  are 
affected  by  the  sale.  ( Goodell  v.  Harrington,  76  N.  Y. 
547 ) .  The  remedy,  in  a  case  where  the  sale  has  operated 
to  the  injury  of  any  person  interested  in  the  proceeds 
thereof,  is  by  a  motion  made  in  the  action,  and  not  by 
an  original  action  for  equitable  relief.  {Brown  v. 
Frost,  10  Paige,  243;  McGotter  v.  Jay,  30  N.  Y.  80). 
The  application,  as  we  have  before  seen,  is  addressed  to 
the  discretion  of  the  court,  and  is  not  an  absolute  right. 
(Id.;  Farmers  Loan  and  Trust  Co.  v.  Bankers,  etc.,  Co., 
119  N.  Y.  15 ) .  The  application  usually  should  be  made 
before  the  confirination  of  the  report;  but,  in  a  proper 
case,  the  court  may  grant  the  application,  although 
made  after  the  report  had  been  confirmed,  and  the  deed 
delivered  to  the  purchaser.  ( Crane  v.  Stiger,  2  T.  &  C. 
577;  appeal  dismissed,  58  N.  Y.  625).  The  regularity 
of  the  sale  will  be  presumed,  in  all  cases,  in  the  absence 
of  proof  to  the  contrary.  {Hart  V.  Wandle,  50  N.  Y. 
381).  A  resale  may  be  had  by  the  referee  or  sheriff 
where  before  making  his  report,  the  purchaser  refuses 
to  complete  the  sale,  or  to  comply  with  its  terms.  Such 
resale  should  be  had  after  re-advertising  the  property, 
as  if  no  sale  had  been  made.  But  if  the  time  for  selling- 
pursuant  to  the  notice  has  passed,  the  oflBcer  making 
tjie  sale  cannot  again  sell  without  the  authority  of  the 
court,  unless  it  is  thus  advertised  again.  {Bicknell  v. 
Byrnes,  23  How.  Pr.  486). 

Where  the  defendant,  or  any  party  to  the  action,  em- 
ployed improper  means  at  the  sale,  as  a  puffer  or  sham 
bidder,  with  intent  to  induce  the  purchaser  to  bid  more 
than  the  property  is  worth,  the  sale  will  be  set  aside. 
{Fisher  v.  Hersey,  17  Hun,  370;  appeal  dismissed,  78 
N.  Y.  387).  This  proceeds  on  the  theory  that  the  em- 
ployment of  a  puffer  is  such  a  fraud  upon  the  purchaser 
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that  it  avoids  the  contract  (2  Kent's  Comm.  537). 
The  right  in  such  case  to  have  the  sale  set  aside  is  a  legal 
right,  and  not  in  the  discretion  of  the  court;  as  such  a 
sale,  being  absolutely  void  for  fraud,  cannot  be  sus- 
tained by  the  discretion  of  a  court ;  and  a  refusal  to  set 
it  aside  may  be  reviewed  in  the  court  of  appeals;  but 
the  setting  aside  of  such  a  sale,  and  the  ordering  of  a 
resale,  cannot  be  reviewed  in  that  court.  {Fisher  v. 
Hersey,  78  N.  Y.  387).  But  in  such  a  case,  as  in  any 
other,  where  the  final  judgment  is  not  appealed  from, 
although  it  might  have  been  appealed  from  for  irregu- 
larity or  fraud,  it  becomes  conclusive  against  all  the 
parties  to  the  action.      ( Prior  v.  Prior,  49  Hun,  502 ) . 

Subdivision  6. — Eights  and  Duties  of  Purchaser. 

As  we  have  seen  in  the  preceding  subdivision,  the  pur- 
chaser on  a  judicial  sale  submits  himself  to  the  jurisdic- 
tion of  the  court,  and  is,  therefore,  bound  by  its  reason- 
able orders ;  still,  where  he  is  not  a  party  to  the  suit,  his 
rights  will  be  regarded  by  the  court,  to  the  extent  of 
saving  him  harmless  from  anything  excepting  his  own 
acts  or  neglect.  Thus  he  will  not  be  required  to  take  a 
doubtful  title,  and  where  irregularities  or  defects  exist 
in  the  proceedings  which  require  further  or  other  pro- 
ceedings to  cure  them,  he  will  not  be  required  to  take 
title  until  such  steps  have  been  taken  and  the  defects  or 
irregularities  corrected ;  nor  will  he  be  required  to  take 
title,  at  all,  if  such  corrections  have  not  been  made  at  the 
time  fixed  by  the  terms  of  sale  as  the  time  for  complet- 
ing it;  but  he  may  be  relieved  from  his  contract  if  he  so 
desires.  He  should  not  be  ordered  to  await  the  cor- 
rection of  the  title,  and  then  to  perform  his  contract 
after  the  time  fixed  by  the  terms  of  sale  has  expired. 
{Toole  y.  Toole,  112  N.  Y.  333). 

The  purchaser's  contract  calls  for  a  good  title;  and  if 
it  is  bad  or  doubtful,  he  should  be  relieved  from  com- 
pleting his  purchase.  The  purchaser  has  a  right  to  as- 
sume that  the  decree  and  sale  thereunder  confer  not 
merely  a  good  legal  title,  but  a  title  not  open  to  further 
question  or  reasonable  dispute  by  other  persons.     (Id). 
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The  doubt,  however,  as  to  the  title,  should  be  a  reason- 
able one,  and  not  a  remote  contingency.  ( Gambrelleng 
V.  Purton,  125  N.  Y.  610;  Goodwin  V.  Crooks,  58  App. 
Div.  464;  Fell  v.  Pell,  65  App.  Div.  388;  affd.  without 
op.,  169  N.  Y.  607).  But  before  the  court  will  be  justi- 
fied in  ordering  a  purchaser  to  complete  his  purchase, 
it  should  be  satisfied  that  the  title  is  free  from  reason- 
able doubt.  {Fernj  v.  Sampson,  112  N.  Y.  415).  If 
the  title  is  not  one  that  is  marketable,  the  purchaser  is 
not  obliged  to  take  it.  {Shriver  v.  Shriver,  86  N.  Y. 
575 ;  Fleming  v.  Burnham,  100  N.  Y.  1 ) .  Such  marketa- 
ble title  is  not  established  by  mere  possession  for  twenty 
years,  not  shown  to  be  adverse.  (Heller  v.  Cohen,  154 
N.  Y.  299;  Gorman  V.  Gorman,  40  App.  Div.  225;  affd. 
on  op.  below,  159  N.  Y.  571).  The  court  will  not  com- 
pel him  to  take  a  title  which  leaves  him  to  a  test  with 
other  parties,  which  may  affect  the  value  of  the  prop- 
erty. {Jordan  v.  PoiUon,  77  N.  Y.  518 ;  Heller  v.  Cohen, 
supra).  The  purchaser  makes  his  bid  on  the  implied 
condition  that  the  title  will  be  marketable,  and  that 
there  are  no  undisclosed  defects.  {Fleming  v.  Burn- 
ham,  100  N.  Y.  1).  But  where  the  title  can  be  cured, 
even  by  parol  proof,  and  such  proof  is  offered,  the  pur- 
chaser cannot  refuse  to  complete  his  purchase.  {Hell- 
reigel  v.  Manning,  97  N.  Y.  56;  Murray  v.  Harwaij,  56 
N.  Y.  337).  Upon  an  application  to  compel  a  pur- 
chaser to  complete  his  purchase  a  referee  can  be  ap- 
pointed to  ascertain  and  report  whether  the  summons 
was  served  on  all  the  defendants.  {O'Connor  v.  Felix, 
147  N.  Y.  614).  So  also  where  the  purchaser  does  not 
inform  himself  as  to  the  property  he  is  buying,  he  will 
not  be  relieved,  although  he  believes  that  the  property 
contains  a  certain  number  of  acres,  where  in  fact  it  con- 
tains a  less  number.  {Dennerlein  v.  Dennerlein,  111 
N.  Y.  518 ) .  If  the  purchaser  wishes  to  be  relieved  from 
his  purchase  on  the  ground  that  there  are  liens  against 
the  property,  his  remedy  is  to  furnish  affirmative  evi- 
dence of  such  liens,  and  ask  to  have  them  removed,  or 
that  he  be  relieved  from  the  purchase ;  and  until  he  does 
this,  he  presents  no  case  for  the  interference  of  the  court. 
{Xoble  V.  Cromwell,  27  How.  Pr.  289).     Where  a  de- 
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feet  of  title  does  not  appear  until  after  the  purchase  has 
been  completed,  still  the  purchaser's  rights  are  not 
barred;  and  the  court  in  a  proper  case,  in  the  exercise 
of  its  equity  powers,  can  still  relieve  the  .purchaser,  al- 
though it  will  act  with  great  caution  after  the  deed  has 
been  executed  and  delivered,  and  only  when  a  very  plain 
case  is  made.  {Paine  v.  Upton,  87  N.  Y.  327;  Crane  v. 
Stiger,  2  T.  &  O.  577;  affd.,  58  N.  Y.  625). 

The  fact  that  the  judgment  made  no  provision  for 
ascertaining  the  dower  rights  of  a  party  to  the  suit,  is 
not  a  ground  for  relief,  as  the  judgment  cannot  be  ques- 
tioned collaterally;  and  if  the  party  entitled  to  an  ap- 
peal from  the  judgment  on  that  ground,  did  not-  take 
advantage  of  her  rights,  the  purchaser  cannot  object. 
{Jordan  v.  Van  Epps,  85  N.  Y.  427).  But  he  will  not 
be  compelled  to  take  title  where  in  an  action  of  partition 
the  judgment  has  made  no  provision  for  after-born  de^ 
visees  having  contingent  interests  in  the  land  {Smith 
V.  Secor,  157  N.  Y.  402 )  ;  but  will  be  where  the  interests 
of  such  after-born  persons  are  provided  for  by  the  judg- 
ment. {Kirk  V.  Kirk,  1S7  1^.  Y.  510).  Where  the  pur- 
chaser gets  substantially  what  he  contracts  for,  he  will 
be  compelled  to  complete  his  purchase;  and  will  not  be 
relieved  for  apparent  defects  in  the  property  or  the  title, 
of  which  he  had  due  notice,  and  in  reference  to  which 
he  may  be  supposed  to  have  made  his  bid.  {Riggs  v. 
Pursell,  66  N.  Y.  193 ;  Koepke  v.  Bradley,  3  App.  Div. 
391;  affd.  on  op.  below,  151  N.  Y.  622;  Kingsland  v. 
Fuller,  157  N.  Y.  507).  Where  he  knew  of  certain  de- 
fects which  would  affect  the  value  of  the  property,  as 
if  there  was  no  right  of  way  to  reach  it,  he  will  not  be 
relieved  from  his  purchase.  {Goates  v.  Fairchild,  14 
Wk.  Dig.  189 ;  affd.  on  op.  below,  89  N.  Y.  631 ;  Mott  v. 
Mptt,  68  N.  Y.  247).  The  mere  fact  that  the  judgment 
directing  the  sale  of  the  property  might  have  been  set 
aside  as  irregular,  is  not  a  ground  upon  which  the  pur- 
chaser will  be  relieved  from  completing  his  purchase, 
if  the  cour-t  had  jurisdiction  of  the  parties  and  the  sub- 
ject matter  and  had  power  to  render  the  judgment.  His 
title  is  not  affected  unless  the  judgment  is  actually  set 
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aside.  (De  Forest  V.  Farley,  62  N.  Y.  628;  Darvin  v. 
Hatpeld,  4:  Sand.  468). 

The  causes  which  will  be  sufficient  to  relieve  a  pur- 
chaser from  completing  his  purchase  depend  on  the  cir- 
cumstances of  each  case;  and  whether,  or  not,  the  title 
offered  to  the  purchaser  is  such  a  one  as  the  court  will 
require  him  to  take,  must  be  determined  upon  the  facts 
in  each  case.  It  is  sufficient  for  the  purpose  of  this 
chapter  to  say  that  it  must  be  a  good  title,  free  from 
reasonable  doubts  and  marketable.  Where  fraud  has 
entered  into  the  sale,  as  by  the  employment  of  a  puffer 
to  make  false  bids,  the  purchaser,  if  he  can  show  that  he 
has  been  injured,  will  be  relieved  by  the  court  from  his 
purchase;  and  in  such  a  case,  where  the  purchaser  is  not 
guilty  of  neglect,  the  court  in  relieving  him  from  his  pur- 
chase, will  not  impose  terms  as  a  condition  of  setting 
aside  the  sale.  {Fisher  v.  Hersey,  17  Hun,  370;  affd., 
78  N.  Y.  387).  Where  there  has  been  an  agreement 
between  the  purchaser  and  some  of  the  parties  which 
prevented  competition,  the  contract  is  void  as  against 
public  policy,  and  the  court  will  not  lend  itself  to  en- 
force such  a  contract  on  behalf  of  either  party,  but  will 
on  the  application  of  parties  injured  thereby  set  aside 
the  sale  and  order  a  resale.  {Wheeler  v.  Wheeler,  5 
Lans.  355).  Where  between  the  date  of  the  sale  and 
the  delivery  of  the  deed,  the  property  has  been  ma- 
terially injured,  the  purchaser  will  be  relieved  {Aspin- 
wall  V.  Balch,  7  Daly,  200 ;  Mutual  L.  Ins.  Go.  v.  Balch, 
4  Abb.  N.  C.  200 ;  Harrigan  v.  Golden,  41  App.  Div.  423), 
unless  by  the  terms  of  the  sale  the  purchaser  is  author- 
ized to  take  immediate  possession  of  the  property;  in 
which  case  he  assumes  the  risk  of  accident  or  injury  to 
it.  {McKeohnie  V.  Sterling,  48  Barb.  330).  Where, 
however,  the  purchaser  is  not  authorized  to  take  such 
immediate  possession  of  the  property,  and  it  is  injured, 
still  he  will  not  be  relieved  from  performing  the  con- 
tract, if  the  full  and  adequate  compensation  is  offered. 
{Aspimcall  v.  Balch,  4  Abb.  N.  C.  193). 

As  to  the  right  of  the  purchaser  to  compel  the  delivery 
of  the  possession  of  the  property  he  has  purchased,  see 
article  VI,  section  5,  infra. 
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The  title  of  the  purchaser  is  good  as  against  all  the 
parties  to  the  action,  and  against  any  one  claiming 
through  or  under  a  party,  by  a  title  accruing  after  the 
filing  of  a  notice  of  pendency  of  action.  {Brooks  v. 
Ackerlij,  10  N.  Y.  St.  Rep.  656;  109  N.  Y.  495).  He  is 
not  bound  to  take  title  of  lands,  however,  unless  he  can 
be  put  into  possession.  {Kapp  v.  Kapp,  15  N.  Y.  St. 
Eep.  967).  But  where  there  is  a  person  in  possession, 
who  is  not  made  a  party,  the  purchaser  takes  subject  to 
the  rights  of  such  person,  as  the  possession  of  such  per- 
sion  is  a  constructive  notice  of  his  rights.  {Bell  v. 
Gittere,  14  N.  Y.  St.  Rep.  61).  A  purchaser  will  not  be 
relieved  simply  on  the  ground  that  the  guardian  ad 
litem  of  an  infant  failed  to  file  a  bond  for  each  of  the 
infant  parties  {Reed  v.  Reed,  46  Hun,  212;  affd.,  107 
N.  Y.  545)  ;  or  because  the  action  was  brought  by  a 
tenant  by  the  curtesy  of  the  whole  estate,  if  no  one  en- 
titled thereto  appealed  from  the  final  judgment  (Id.; 
Tilton  V.  Vail,  53  Hun,  324;  appeal  dismissed,  117  N. 
Y.  520),  or  on  the  ground  that  the  power  of  sale  con- 
tained in  the  will  defeated  the  right  to  bring  the  action, 
the  judgment  in  the  action  being  conclusive  on  such 
point  {Parish  v.  Parish,  175  N.  Y.  181)  ;  or  on  the 
ground  of  an  irregularity  in  the  appointment  of  a  guar- 
dian ad  litem,  even  though  such  appointment  could  have 
been  vacated  by  direct  proceeding.  {Parish  v.  Parish, 
supra ) .  But  where  a  guardian  ad  litem  was  appointed 
before  service  upon  the  infant  by  publication  was  com- 
pleted, it  was  held  that,  although  the  defect  was  curable 
by  proper  proceedings,  the  burden  of  such  proceedings 
eould  not  be  cast  upon  the  purchaser.  {Crouter  v. 
Crouter,  133  N.  Y.  55).  Upon  confirmation  of  the 
referee's  report  of  sale,  the  purchaser  can  be  compelled 
to  complete  his  purchase,  even  though  final  judgment 
has  not  been  entered.      {Kirk  v.  Kirk,  137  N.  Y.  510). 

An  application  to  compel  a  purchaser  to  take  title 
and  that  of  a  purchaser  to  be  relieved  of  his  bid  are 
special  proceedings,  and  when  they  present  solely  ques- 
tions of  law,  orders  made  in  them  are  appealable  to  the 
court  of  appeals  {Parish  v.  Parish,  supra) ;  but  where 
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questions  of  fact  are  involved  or  the  exercise  of  discre- 
tion, tliere  is  no  review,  of  course,  in  the  court  of  ap- 
peals. (Crocker  v.  Golhter,  135  N.  Y.  662).  A  pur- 
chaser is  not  estopped  from  objecting  to  the  title  by  the 
mere  fact  that  as  a  mortgagee  he  was  a  party  defendant 
in  the  action.  [Mahoney  v.  Allen,  18  Misc.  134).  A 
purchaser  has  a  right  to  have  the  liens  against  the  prop- 
erty paid  by  the  referee  where  the  judgment  directs  them 
to  be  paid ;  and  the  delay  of  the  purchaser  for  two  years 
to  move  to  compel  the  referee  to  pay  them  has  been  held 
not  to  defeat  his  right.  ( Wiseman  v.  Wingrove,  85  N. 
Y.  353).  Where  the  parties  are  not  ready  at  the  time 
fixed,  to  deliver  the  deed  to  the  purchaser,  his  remedy  is, 
by  a  motion  for  leave  to  pay  the  money  into  court  and 
have  it  invested,  or  to  compel  the  completion  of  the  sale; 
or,  as  we  have  seen  above,  to  be  relieved  from  the  sale. 
(Clason  v.  Corley,  5  Sand.  447).  A  purchaser,  until 
the  sale  is  completed,  is  not  entitled  to  the  rents  and 
profits  of  the  premises,  as  until  the  action  of  the  court, 
through  its  officers,  either  by  executing  a  deed  or  other- 
wise confirming  a  sale,  the  contract  is  not  completed  be- 
tween the  purchaser  and  the  court.  ( Id ) .  Where  the 
purchaser  is  entitled  to  possession,  the  court  will  assist 
him  in  obtaining  it,  by  proper  mandates.  {Freling- 
huysen  V.  Golden,  4  Paige,  204).  See,  also,  section  5  in 
the  following  article. 

Sec.   3.   Hoir  purchase  money  secured. 

The  portion  of  the  purchase  money,  for  which  credit 
is  allowed,  must  always  be  secured  at  interest,  by  a 
mortgage  upon  the  property  sold,  with  a  bond  of  the 
purchaser;  and  by  such  additional  security,  if  any,  as 
the  court  prescribes.      (Co.  Civ.  Proc.  §  1574). 

The  officer  making  the  sale  may  take  separate  mort- 
gages and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  property  is  situated, 
for  such  convenient  portions  of  the  purchase  money,  as 
are  directed  by  the  court  to  be  invested ;  and  in  the  name 
of  the  owner,  for  the  share  of  any  known  owner  of  full 
age,  who  desires  to  have  it  invested.  (Co.  Civ.  Proc. 
§  1575). 
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Sec.    4,    Costs  in  partition. 

As  to  the  costs  in  partition,  except  as  mentioned  be- 
low, they  are  regulated  by  the  same  rules  as  in  other 
actions,  and  are  fully  treated  in  volume  II,  pages  537, 
et  seq. 

Costs  in  partition  are  in  the  discretion  of  the  court, 
and  the  fact  that  an  issue  of  fact  triable  by  a  jury  is 
involved,  does  not  bring  the  action  within  section  3228, 
subdivision  1  of  the  code.  (  Weston  v.  Stoddard,  22  Civ. 
Proc.  Eep.  51;  Wells  v.  Vanderwerker,  45  App.  Div. 
155;  see,  also,  vol.  II,  pp.  542,  562). 

The  fees  and  expenses  of  the  commissioners,  includ- 
ing the  expense  of  a  survey,  when  it  is  made,  must  be 
taxed  under  the  direction  of  the  court;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  as 
part  of  his  costs.      (Co.  Civ.  Proc.  §  1555). 

As  to  the  fees  of  surveyor  or  commissioner  in  parti- 
tion, see  volume  II,  page  662.  The  final  judgment  for 
partition  of  the  property  must  also  award,  that  each 
defendant  pay  to  the  plaintiff  his  proportion  of  the 
plaintiff's  costs,  including  the  extra  allowance.  The 
sum  to  be  paid  by  each  must  be  fixed  by  the  court,  ac- 
cording to  the  respective  rights  of  the  parties,  and  speci- 
fied in  the  judgment.  If  a  defendant  is  unknown,  his 
proportion  of  the  costs  must  be  fixed  and  specified  in 
like  manner.  An  execution  against  an  unknown  de- 
fendant may  be  issued  to  collect  the  costs  awarded 
against  him,  as  if  he  was  named  in  the  judgment;  and 
his  right,  share,  or  interest  in  the  property  may  be  sold 
by  virtue  thereof,  as  if  he  was  named  in  the  execution. 
(Co.  Civ.  Proc.  §  1559). 

The  court  has  power  under  section  3253  of  the  code 
to  make  an  allowance  to  a  defendant  in  an  action  in 
which  a  judgment  of  actual  partition  is  entered. 
{Grossman  v.  Wyckoff,  64  App.  Div.  554). 

As  to  the  application  for  the  allowance  in  addition 
to  costs  see  volume  II,  page  622.  Where  a  widow  en- 
titled to  dower,  is  a  party  to  the  suit,  she  is  properly 
chargeable  with  a  portion  of  the  costs.  {Tanner  v. 
NUes,  1  Barb.  560).     The  court  has  no  right  to  charge 
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either  party  with  the  entire  costs  on  the  ground  that  he 
refused  to  make  partition  by  agreement.  (McGowan 
V.  Morrow,  3  Co.  Rep.  9).  Where  unnecessary  parties 
are  brought  into  the  suit,  costs  made  by  reason  of  it,  will 
be  charged  on  the  party  thus  bringing  them  in,  unless 
they  were  brought  in  at  the  request  of  the  other  parties. 
{Hammersley  v.  Eammersley,  7  N.  Y.  Leg.  Obs.  127). 
The  lien  of  an  attorney  for  his  costs  is  the  same  as  in 
other  cases. 

Where  final  judgment,  confirming  a  sale,  is  rendered, 
the  costs  of  each  party  to  the  action,  and  the  expenses 
of  the  sale,  including  the  officer's  fees,  must  be  deducted 
from  the  proceeds  of  the  sale,  and  each  party's  costs 
must  be  paid  to  his  attorney.  But  the  court  may,  in  its 
discretion,  direct  that  the  costs  and  expenses  of  any 
trial,  reference,  or  other  proceeding  in  the  action,  be 
paid  out  of  the  share  of  any  party  in  the  proceeds,  or 
may  render  judgment  against  any  party  therefor. 
Where  a  proportion  of  the  proceeds  is  to  be  paid  to,  or 
invested  for  the  benefit  of  any  person,  as  prescribed  in 
any  provision  of  the  article  of  the  code  on  partition,  the 
amount  thereof  must  be  determined  by  the  residue  of  the 
entire  proceeds,  remaining  after  deducting  the  costs  and 
expenses  chargeable  against  them.  (Co.  Civ.  Proc.  § 
1579). 

Unpaid  taxes,  assessments,  and  water  rates  are 
deemed  expenses  of  the  sale.      (Co.  Civ.  Proc.  §  1676). 

The  court  has  no  power  to  grant  costs  until  applica- 
tion is  made  for  final  judgment.  (Wells  v.  Vander- 
werTcer,  supra;  Flynn  v.  Kennedy,  62  Hun,  26). 

Sec.   5>   Distribution  of  the  proceeds. 

Subdivision  1. — In  General. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the 
costs  and  expenses  chargeable  against  them,  must  be 
awarded  to  the  parties  whose  rights  and  interests  have 
been  sold,  in  proportion  thereto.  The  sum  chargeable 
upon  any  share,  to  satisfy  a  lien  chereon,  must  be  paid 
to  the  creditor,  or  retained,  subject  to  the  order  of  the 
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court;  and  the  remainder,  except  as  otherwise  prescribed 
in  the  article  of  the  code  on  partition  must  be  paid,  by 
the  officer  making  the  sale,  to  the  party  owning  the 
share,  or  his  legal  representatives,  or  into  court  for  his 
use.      (Co.  Civ.  Proc.  §  1580). 

The  court  has  jurisdiction  of  the  fund,  and  adjudges 
how  the  distribution  shall  be  made ;  and  where  there  are 
incumbrances  against  the  share  of  any  of  the  parties, 
that  fact  being  incidental  or  collateral  to  the  main  pur- 
pose of  the  action,  upon  the  coming  in  of  the  referee's 
report  of  sale,  it  may  direct  as  to  how  the  rights  of  such 
incumbrancers  shall  be  protected.  (Halsted  v.  Halsted, 
55  N.  Y.  442 ) .  Where  a  dispute  arises  as  to  the  title  to 
the  funds  arising  on  a  sale  in  partition,  which  have  been 
deposited  with  the  county  treasurer,  it  seems  that  such 
disputes  must  be  settled  by  action,  and  not  by  an  order 
in  the  action.      {Matter  of  Castle,  2  N.  Y.  St.  Rep.  362). 

The  execution  of  the  judgment  will  not  be  stayed  be- 
yond a  reasonable  time  to  allow  a  creditor  to  bring  his 
action  to  obtain  a  lien  upon  the  proceeds.  {Piatt  v. 
Piatt,  3  N.  Y.  St.  Rep.  179).  Where  a  party  invoked 
the  aid  of  equity,  he  must  do  equity;  and  before  he  is 
entitled  to  receive  his  share  of  the  proceeds  of  the  sale, 
he  must  extinguish  a  lien  upon  the  property  which  he 
is  equitably  bound  to  pay.  {Evurts  v.  ^yoods,  25  N.  Y. 
St.  Rep.  498).  So  also  it  is  proper  to  require  the  pay- 
ment, hj  an  heir  out  of  his  share,  of  any  indebtedness 
owing  by  him  to  the  estate.  {Piatt  v.  Piatt,  15  N.  Y. 
St.  Rep.  285;  afPd.  without  op.,  110  N.  Y.  648).  In  the 
distribution  of  the  proceeds  of  a  sale,  it  is  not  proper, 
however,  to  charge  the  tenants  in  common  with  rental 
for  the  use  of  the  share  occupied  by  them  during  the 
period  of  their  occupancy ;  unless  it  was  to  the  exclusion 
of  the  others  entitled  to  such  occupancy.  {Rich  v. 
Rich,  50  Hun,  199).  But,  as  we  have  seen,  the  court 
may  adjust  the  rights  of  the  parties  as  to  the  rents  and 
profits  received  by  them.      ( Co.  Civ.  Proc.  §  1589 ) . 

The  court  by  final  judgment  directs  the  application  of 
the  proceeds  of  the  sale.  (Co.  Civ.  Proc.  §  1577). 
Where  the  action  is  between  adults,  all  of  whom  have 


86  PRACTICE. 

appeared  in  the  action,  the  power  to  order  compensation 
for  equality  of  partition  is  in  the  discretion  of  the  court ; 
and  where  such  compensation  has  been  ordered,  it  A\'ill 
not  be  disturbed,  unless  the  power  has  been  abused,  or 
exercised  so  as  to  operate  injuriously.  {Fost  v.  Fast, 
65  Barb.  192).  Where,  however,  there  are  infant 
owners  it  is  the  duty  of  the  court  to  inquire  into  the 
circumstances  of  the  infant,  and  it  cannot  require  com- 
pensation to  be  paid  by  such  infant  unless  both  condi- 
tions exist,  that  is,  that  the  infant  has  personal  prop- 
erty sufficient  to  pay  it,  and  that  his  interests  will  be 
promoted  thereby.  (Co.  Civ.  Proc.  §  1587).  Where  a 
party  has  been  obliged  to  make  improvements  to  pre- 
sence the  property,  it  is  proper  to  require  the  other  par- 
ties to  contribute  their  portion  of  such  expense.  {Frcn- 
tice  V.  Janaen,  21  Alb.  Law  J.  174;  affd.,  79  N.  Y.  478). 
As  has  been  seen  in  section  four  above,  the  costs,  in- 
cluding additional  allowances,  fees  and  expenses  of  com- 
missioners and  surveyor,  taxes  and  assessments,  water- 
rates  and  liens  upon  the  property,  are  to  be  paid  out  of 
the  proceeds,  before  the  division  is  made.  (Co.  Civ. 
Proc.  §  1580). 

When  the  action  is  brought  within  three  years  after 
the  issuing  of  letters  upon  the  estate  of  a  decedent  from 
whom  plaintiff's  title  is  derived,  or  upon  the  estate  of 
a  person  who,  if  living,  should  be  a  party  to  the  action, 
and  the  interlocutory  judgment  contains  a  direction  that 
the  property  or  interest  which  belonged  to  such  de- 
cedent be  sold  free  from  the  lien  of  his  general  debts, 
the  final  judgment  shall  direct  that  the  net  avails  of  the 
sale  of  such  property  ck  interest  be  paid  into  court.  In 
case,  however,  such  three  years  have  elapsed  before  final 
judgment  is  rendered,  the  court  shall,  upon  the  certifi- 
cate of  the  surrogate  showing  such  fact  and  showing 
that  no  proceeding  to  mortgage,  lease  or  sell  for  the 
payment  of  debts  has  been  begun,  and  upon  the  certifi- 
cate of  the  county  clerk  that  no  notice  has  been  filed 
under  section  2751  of  the  code,  direct  the  payment  of 
the  different  shares  to  the  persons  entitled  thereto. 
(Co.  Civ.  Proc.  §  1538). 
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Subdivision  2. — Where  Party  is  an  Infant,  or  Un- 
known. 

If  a  person,  entitled  to  an  estate  or  interest  in  the 
property  sold,  is  made  a  party  as  an  unknoAvn  defend- 
ant, the  court  must  provide  for  the  protection  of  his 
rights,  as  far  as  may  be,  as  if  he  was  known  and  had 
appeared.      ( Co.  Civ.  Proc.  §  1572 ) . 

Where  a  party  entitled  to  receive  a  portion  of  the  pro- 
ceeds is  an  infant,  the  court  may  direct  it  to  be  invested 
in  permanent  securities  in  the  name  and  for  the  bene^ 
fit  of  the  infant,  or  it  may  direct  it  to  be  paid  over  to 
the  general  guardian  of  the  said  infant  when  the  guar- 
dian shall  have  executed  to  such  infant  a  bond  with  two 
sureties  which  shall  be  approved  by  the  court;  or  if  any 
of  the  moneys  arising  from  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  due 
proof  that  such  money  has  remained  uninvested  in  per- 
manent securities  for  the  space  of  three  months,  may  di- 
rect the  same  to  be  paid  to  the  general  guardian  of  such 
infant  upon  his  giving  an  undertaking  in  an  amount  and 
with  sureties,  satisfactory  to  the  court  for  the  faithful 
execution  of  his  trust.  In  the  case  of  an  infant  residing 
without  the  state,  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian,  or  person 
duly  appointed  under  the  laws  of  such  state  or  country, 
to  the  control  and  entitled,  by  the  laws  of  such  state  or 
country,  to  the  custody  of  the  money  of  such  infant,  the 
court,  upon  satisfactory  proof  of  such  facts  and  of  the 
sufficiency  of  the  bond  or  security  given  by  such  general 
guardian  or  person  in  such  state  or  country  by  the  cer- 
tificate of  a  judge  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  upon  such  sale  shall  be  paid  over  to 
such  general  guardian  or  person.  (Co.  Civ.  Proc.  § 
1581). 

Where  a  person  has  been  made  a  defendant  as  an  un- 
known person,  or  where  the  name  of  the  defendant  is 
unknown,  or  where  the  summons  has  been  served  upon  a 
defendant  without  the  state,  or  by  publication,  and  he 
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has  not  appeared  in  the  action,  the  court  must  direct  his 
portion  to  be  invested  in  permanent  securities  at  in- 
terest, for  his  benefit  until  claimed  by  him  or  his  legal 
representatives.      (Co.  Civ.  Proc.  §  1582). 

This  section,  in  addition  to  the  foregoing  direction, 
contains  provisions  for  the  distribution  of  the  fund  so 
paid  into  court.  These  provisions  substantially  require 
that  unless  the  application  for  the  fund  is  made  by  per- 
sons entitled  thereto  as  unknown  owners  or  unknown 
defendants,  it  shall  remain  invested  for  twenty-five 
years,  after  A\'hich  time,  upon  proceedings  taken  as  de- 
scribed more  particularly  in  the  statute,  the  court  is  au- 
thorized to  direct  the  payment  of  the  fund  so  invested  to 
the  persons,  other  than  unknown  defendants,  who  shall 
show  themselves  entitled  to  it,  and  all  other  persons  are 
barred  from  any  claim  to  share  in  the  fund,  except  those 
to  whom  it  shall  be  awarded  by  the  court  upon  these  pro- 
ceedings, after  a  hearing  had  as  therein  prescribed. 
These  proceedings  are  particularly  described  in  the  sec- 
tion of  the  code  alluded  to  and  reference  to  that  section 
must  be  had  by  any  one  who  desires  to  obtain  a  fund  in 
accordance  thereAvith. 

The  provisions  for  the  distribution  of  the  fund  were 
declared  unconstitutional  in  People  ex  rcl.  Miller  V. 
Ryder  (12i  X.  Y.  500,  reversing  58  Hun,  407).  To  meet 
the  constitutional  objections  section  1582  was  amended 
in  1891,  and  as  amended  was  held  unconstitutional  in 
People  ex  rel.  Griffin  v.  Ryder  (65  Hun,  175).  The  sec- 
tion was  again  amended  in  1893. 

Subdivision  3. — Where  a  Dower  Right  Exists. 

Where  a  party  has  an  existing  right  of  dower  in  the 
entire  property  directed  to  be  sold,  at  the  time  when  an 
interlocutory  judgment  for  a  sale  is  rendered  in  an 
action  for  partition,  the  court  must  consider  and  de- 
termine whether  the  interests  of  all  the  parties  require, 
that  the  right  of  dower  should  be  excepted  from  the  sale, 
or  that  it  should  be  sold.      (Co.  Civ.  Proc.  §  1567). 

If  a  sale  of  the  property,  including  the  right  of  dower, 
is  directed,  the  interest  of  the  party  entitled  to  the  right 
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Of  dower  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged 
from  any  claim,  by  virtue  of  that  right.  In  that  case, 
the  dowress  is  entitled  to  receive,  from  the  proceeds  of 
the  sale  of  the  whole  property,  a  gross  sum,  in  satis- 
faction of  her  right  of  dower,  or  to  have  one-third  of 
those  proceeds  paid  into  court,  for  the  purpose  of  being 
invested  for  her  benefit,  as  prescribed  in  section  1569 
with  respect  to  the  dowress  of  an  undivided  share.  (Co. 
Civ.  Proc.  §  1568). 

A  party  to  an  action  for  partition,  who  has  a  right 
of  dower,  or  is  a  tenant  for  life,  or  for  years,  in  or  of  an 
undivided  share  of  the  property  sold,  is  entitled  to  re- 
ceive, from  the  proceeds  of  the  sale,  a  gross  sum,  to  be 
fixed  according  to  the  principles  of  law  applicable  to 
annuities,  in  satisfaction  of  his  or  her  estate  or  interest 
The  written  consent  of  the  party  to  receive  such  a  gross 
sum,  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded,  must  be  filed,  at  the  time 
of,  or  before,  the  filing  of  the  report  of  sale;  otherwise 
the  court  must  direct  that,  out  of  the  proceeds  of  the 
sale,  which  belong  to  the  undivided  share  to  which  the 
estate  or  interest  attaches,  one-third,  in  case  of  a 
dowress,  and  in  any  other  case  arising  under  this  sec- 
tion, the  entire  proceeds,  or  such  a  proportion  thereof  as 
fairly  represents  the  interest  of  the  holder  of  the  parti- 
cular estate,  be  paid  into  court,  for  the  purpose  of  being 
invested  for  his  or  her  benefit.      ( Co.  Civ.  Proc.  §  1569 ) . 

Where  it  appears  that  a  party  to  the  action  has  an  in- 
choate right  of  doAver  or  any  other  future  right  or  estate 
vested  or  contingent,  or  that  any  person  or  persons  not 
in  being  who  may  by  any  contingency  become  entitled 
to  any  interest  or  estate  in  the  property  sold,  the  court 
must  fix  the  proportional  value  of  the  right  or  estate 
according  to  the  law  applicable  to  annuities  and  sur- 
vivorships, or  set  aside  so  much  of  the  proceeds  of  sale 
to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  sale  to  be  invested,  secured 
or  paid  over  in  such  manner  as  it  deems  best  calculated 
to  protect  the  rights  and  interests  of  the  parties.  (Co. 
Civ.  Proc.  §  1570). 
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A  married  woman  may  release  to  her  husbanti  her  in- 
choate right  of  dower,  in  the  property  directed  to  be  sold, 
by  a  written  instrument,  duly  acknowledged  by  her  and 
certified,  as  required  by  law  with  respect  to  the  acknowl- 
edgment of  a  conveyance  to  bar  her  dower;  which  must 
be  filed  with  the  clerk.  Thereupon,  the  share  of  the  pro- 
ceeds of  the  sale,  arising  from  her  contingent  interest, 
must  be  paid  to  her  husband.      (Co.  Civ.  Proc.  §  1571). 

As  to  the  manner  of  ascertaining  the  interests  of  a 
party  having  a  right  of  dower,  either  inchoate  or  vested, 
see  chapter  fifty-one,  post.  Where  the  party  entitled  to 
dower  in  a  part  of  the  premises  is  also  entitled  to  the 
use  and  occupation  of  such  part  until  her  youngest  child 
becomes  of  age,  the  value  of  such  interest  in  money  can 
be  ascertained  and  paid  to  her,  if  she  consent  to  release 
her  dower  and  accept  a  sum  in  gross;  and  in  such  way 
her  rights  can  be  extinguished.  (Bond  v.  McNiff,  38 
N.  Y.  Super.  Ct,  Rep.  83;  afCd.  on  op.  below,  41  N.  Y. 
Super.  Ct.  Rep.  543).  Where,  however,  the  judgment 
does  not  provide  for  ascertaining  the  value  of  an  in- 
choate right  of  dower,  the  remedy  of  the  party  entitled 
to  it,  is  by  appeal.  [Jordan  v.  Van  Epps,  19  Hun,  526; 
affd.,  85  N.  Y.  427).  A  wife  cannot  be  compelled  to 
relinquish  her  dower  rights.  (Jaclcson  v.  Edwards,  7 
Paige,  386 ) .  The  policy  of  the  courts  is  always  towards 
protecting  her  rights.  {8imar  v.  Canaday,  53  N.  Y. 
298 ) .  Where  a  right  of  dower  attaches  to  the  share  of 
only  one  of  the  parties,  it  does  not  affect  the  others,  and 
they  are  relieved  from  it ;  and  it  is  paid  out  of  the  pro- 
ceeds to  which  that  one  share  is  entitled.  [Ford  v. 
Knapp,  102  N.  Y.  1^^;  Huntington  V.  Huntington,  9  Civ. 
Proc.  Rep.  182). 

Subdivision  4. — Where  Liens  Exist. 

As  We  have  seen  in  subdivision  one,  above,  where 
there  is  a  sum  chargeable  upon  any  share,  to  satisfy  a 
lien  thereon,  it  must  be  paid  to  the  creditor,  or  retained 
subject  to  the  order  of  the  court.  That  is  the  general 
practice.  Where,  however,  money  is  paid  into  court  by 
the  officer  making  the  sale,  as  directed  by  section  1563 
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of  the  code,  the  party  may  apply  to  the  court  for  an 
order  directing  that  the  money,  or  such  part  thereof  as 
he  claims,  be  paid  to  him.  Upon  such  an  application, 
he  must  produce  the  following  papers : 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient 
excuse  is  shown,  by  his  agent  or  attorney,  stating  the 
true  amount  actually  due  on  each  incumbrance,  and  the 
name  and  residence  of  the  owner  of  the  incumbrance, 
as  far  as  they  are  known,  or  can  be  ascertained  with 
due  diligence. 

2.  An-  affidavit,  showing  service  of  a  notice  of  the 
application  upon  each  owner  of  an  incumbrance.  Ser- 
vice of  the  notice,  within  the  state,  must  be  personal, 
or  by  leaving  it  at  the  owner's  residence,  with  some  per- 
son of  suitable  age  and  discretion,  at  least  fourteen  days 
previous  to  the  application.  Service,  without  the  state, 
if  personal,  must  be  made  at  least  twenty  days  previous 
to  the  application.  If  the  owner  of  the  incumbrance  re^ 
sides  without  the  state,  and  the  place  of  his  abode  can- 
not be  ascertained,  with  reasonable  diligence,  notice 
may  be  served  upon  him  by  publishing  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  re- 
quired to  be  published,  once  in  each  week  for  the  four 
weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an 
order  as  justice  requires.  (Co.  Civ.  Proc.  §  1564).  The 
lapse  of  ten  years  after  the  docketing  of  a  judgment  does 
not  impair  the  rights  of  a  judgment  creditor  whose  lien 
existed  at  the  time  of  the  granting  of  the  interlocutory 
judgment  and  was  established  therein.  ( Treacy  v.  Ellis, 
45  App.  Div.  492;  appeal  dismissed,  162  N.  Y.  607). 

When  the  whole  amount  of  the  unsatisfied  liens  upon 
an  undivided  share,  which  were  existing  at  the  date  of 
the  order  of  reference,  has  been  ascertained,  the  court 
must  order  the  portion  of  the  money  so  paid  into  court, 
on  account  of  that  share,  to  be  distributed  among  the 
creditors  having  the  liens,  according  to  the  priority  of 
each  of  them.  Where  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  officer,  by  whom  a  lien 
is  paid  off,  must  procure  satisfaction  thereof  to  be  ac- 
knowledged or  proved,  as  required  by  law,  and  must 
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cause  the  incumbrance  to  be  duly  satisfied  or  cancelled 
of  record.  The  expense  of  so  doing  must  be  paid  out  of 
the  portion  of  the  money  in  court,  belonging  to  the 
party,  by  whom  the  incumbrance  was  payable.  (Co. 
Civ.  Proc.  §  1565). 

The  proceedings  to  ascertain  and  settle  the  liens  upon 
an  undivided  share,  as  prescribed  in  sections  1563,  1564 
and  1565,  shall  not  affect  any  other  party  to  the  action, 
or  delay  the  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or 
interest  in  the  property  there  does  not  appear  to  be  any 
existing  lien.      (Co.  Civ.  Proc.  §  1566). 

Where  a  judgment  rendered  in  an  action  for  partition, 
for  dower,  or  to  foreclose  a  mortgage  upon  real  prop- 
erty, directs  a  sale  of  the  real  property,  the  officer  mak- 
ing the  sale  must,  out  of  the  proceeds,  unless  the  judg- 
ment otherwise  directs,  pay  all  taxes,  assessments,  and 
water  rates,  A^hich  are  liens  upon  the  property  sold,  and 
redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  ap- 
parently become  absolute.  The  sums  necessary  to  make 
those  payments  and  redemptions  are  deemed  expenses 
of  the  sale,  within  the  meaning  of  that  expression,  as 
used  in  any  provision  of  article  2  of  title  1  of  chapter 
XIV  of  the  code.      (Co.  Civ.  Proc.  §  1676). 

Subdivision  5. — How  Invested  for  Tenant  for  Life, 

ETC. 

Where  a  portion  of  the  proceeds,  representing  an  un- 
divided share  or  interest,  is  invested  for  the  benefit  of  a 
tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed 
in  the  foregoing  provisions  of  this  article,  the  court  must 
cause  it  to  be  invested  in  permanent  securities,  at  in- 
terest, and  the  interest  to  be  paid,  from  time  to  time  as 
it  accrues,  to  the  person  for  whose  benefit  it  is  invested, 
while  his  or  her  right  continues.  (Co.  Civ.  Proc.  § 
1583). 
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ARTICLE  VI. 

FINAL   JUDGMENT. 

SECTION. 

1.  What  to  contain. 

2.  Who  affected  by  final  judgment. 

3.  Security  to  refund. 

4.  Where  entered  and  recorded. 

5.  Judgment,  how  enforced. 

6.  Appeal  from  final  or  interlocutory  judgment. 

Sec.    1.    What  to  contain. 

Upon  the  confirmation,  by  the  court,  of  the  report  of 
the  commissioners  making  partition,  final  judgment, 
that  the  partition  be  firm  and  effectual  forever,  must  be 
rendered.      (Co.  Civ.  Proc.  §  1557). 

Enough  has  already  been  seen  in  this  chapter  to  show 
that  the  final  judgment  is  not  only  a  confirmation  of  the 
report  of  the  commissioners,  whether  actual  partition 
has  been  made,  or  the  property  has  been  sold,  but  is  also 
a  final  determination  of  the  rights  of  the  parties  as 
found  by  the  preceding  steps  in  the  action. 

The  final  judgment  must  also  direct  that  each  of  the 
parties,  who  is  entitled  to  possession  of  a  distinct  parcel 
allotted  to  him,  be  let  into  the  possession  thereof,  either 
immediately,  or  after  the  determination  of  the  particular 
estate,  as  the  case  requtres.      ( Co.  Civ.  Proc.  §  1558 ) . 

It  also  determines  the  amount  of  costs  and  the  parties 
who  are  required  to  pay  them.  ( Co.  Civ.  Proc.  §  1559 ) . 
It  may  adjust  the  rights  of  the  parties  in  regard  to  the 
rents  and  profits  received  by  any  of  them.  (Co.  Civ. 
Proc.  §  1589).  But  the  judgment,  in  case  of  default, 
cannot  grant  any  relief  not  asked  for  in  the  complaint, 
as  an  accounting  for  rents  and  profits.  (Bullicinlier 
V.  Ryker,  12  Abb.  Pr.  311). 

Where  it  appears  that  partition  cannot  be  made  equal 
between  the  parties,  according  to  their  respective  rights, 
without  prejudice  to  the  rights  or  interests  of  some  of 
them,  the  final  judgment  may  award  compensation  to  be 
made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  party 
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who  is  unknown,  or  whose  name  is  unknown.  Nor  can 
it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that 
his  interests  will  be  promoted  therebj'.  (Co.  Civ.  Proc. 
§  1587). 

AVhere  the  judgment  contains  directions  as  to  com- 
pensation, it  should  be  reasonable.  {Post  v.  Post,  65 
Barb.  192).  The  equalization  may  be  made,  not  only  by 
compensation  in  money,  but  also  by  direction  as  to  the 
use  of  the  property  partitioned.  [Smith  v.  Smith,  10 
Paige,  470 ) .  AVhere  there  has  been  a  sale  of  the  prop- 
erty, and  the  sale  is  confirmed  by  the  court,  a  final  judg- 
ment must  be  entered,  confirming  it  accordingly ;  direct- 
ing the  officer  making  it  to  execute  the  proper  convey- 
ances, and  take  the  proper  securities  pursuant  to  the 
sale;  and  also  directing  concerning  the  application  of 
the  proceeds  of  the  sale.      ( Co.  Civ.  Proc.  §  1577 ) . 

The  final  judgment  should  settle  all  the  rights  of  the 
parties,  and  not  leave  a  portion  of  the  property  to  be 
subject  to  any  other  proceeding  in.  partition.  {Post  v. 
Post,  supra). 

Sec.   2.   Wlio  affected  by  final  judgment. 

A  final  judgment  in  an  action  of  partition  is  binding 
and  conclusive  upon  the  following  persons : 

1.  The  plaintiff ;  each  defendant  upon  whom  the  sum- 
mons was  served,  either  personally,  or  without  the  state, 
or  by  pijblication,  pursuant  to  an  order  obtained  for 
that  purpose,  as  prescribed  in  chapter  V  of  the  code; 
and  the  legal  representatives  of  each  party,  specified  in 
tihs  subdivision.  So  much  of  section  445  of  the  code, 
as  requires  the  court  to  allow  a  defendant  to  defend  an 
action,  after  final  judgment,  does  not  apply  to  an  action 
for  partition. 

2.  Each  person  claiming  from,  through  or  under  such 
a  party,  by  title  accruing  after  the  filing  of  the  judg- 
ment-roll, or  after  the  filing,  in  the  proper  county  clerk's 
office,  of  a  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  article  9,  title  1,  chapter  XIV  of  the  code. 

3.  Each  person  not  in  being  when  the  interlocutory 
judgment  is  rendered,  who,  by  the  happening  of  any 
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contingency,  becomes  afterwards  entitled  to  a  beneficial 
interest  attaching  to,  or  an  estate  or  interest  in,  a  por- 
tion of  the  property,  the  person  first  entitled  to  which, 
or  other  virtual  representative  whereof,  was  a  party 
specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose 
right  and  interest  are  expressly  reserved  and  left  un- 
affected, as  prescribed  in  section  1539  of  the  code,  or  to 
a  person  claiming  from,  through,  or  under  such  a  party. 
(Co.  Civ.  Proc.  §  1557). 

Where  the  judgment  is  rendered  after  a  sale,  it  is 
binding  and  conclusive  upon  the  same  persons,  upon 
whom  a  final  judgment  for  partition  is  made  binding 
and  conclusive  by  section  1557  of  the  code;  and  it 
effectually  bars  each  of  those  persons,  who  is  not  a  pur- 
chaser at  the  sale,  from  all  right,  title  and  interest  in 
the  property  sold.      (Co.  Civ.  Proc.  §  1577). 

The  judgment  is  conclusive,  not  only  of  the  matters 
actually  determined  but  of  every  other  matter  which 
the  parties  might  have  litigated  and  decided  as  incident 
to  the  action ;  as  that  the  interests  of  the  owners  require 
that  the  property  be  sold.  {Jordan  v.  Ywn  Epps,  85  N. 
Y.  427).  If  there  is  an  error  in  such  a  case,  the  remedy 
is  by  appeal ;  and  if  no  appeal  is  taken  and  the  question 
is  not  litigated,  the  judgment  is  binding  as  to  those  mat- 
ters as  well  as  to  those  which  are  of  the  essence  of  the 
action.  The  judgment  cannot  be  attacked  collaterally. 
(Id).  Where  property  has  been  divided  among  the 
heirs,  and  the  final  judgment  entered  therein,  it  does  not 
cut  off  the  interests  of  a  creditor  of  the  ancestor,  unless 
he  was  made  a  party,  or  in  some  way  becomes  bound  dur- 
ing the  progress  of  the  action.  {Mead  v.  Jenkins,  27 
Hun,  570).  He  still  may  apply  for  a  sale  of  the  prop- 
erty to  pay  the  debts  of  the  ancestor.  (Id).  .Where 
infants  have  appeared  by  guardian,  they  are  equally 
bound  as  adults.  {Prior  v.  Prior,  49  Hun,  502).  If 
the  final  judgment  is  not  appealed  from,  it  becomes  con- 
clusive upon  all  the  parties  ( Id. )  ;  although  it  may  have 
been  irregular.  {Reed  v.  Reed,  46  Hun,  212;  affd.,  107 
N.  Y.  545;  Prior  v.  Prior,  supra).  A  final  judgment, 
made  after  full  disclosure  of  the  facts  to  the  court,  con- 
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firming  a  purchase  in  his  own  behalf  by  a  trustee  of 
infant  defendants  is  conclusive  upon  all  parties  to  the 
action.  {Corhin  v.  Baker,  167  N.  Y.  128).  Upon  the 
general  subject  of  the  conclusiveness  of  judgments  in 
partition  see  cases  cited  in  article  1  of  this  chapter. 
Those  parties  only  who  are  joined  are  bound.  The  fact 
that  they  knew  of  the  proceedings,  cannot  bind  them  as 
privies ;  on  the  principle  that  those  who  are,  or  ought  to 
be  parties,  cannot  be  privies.  {Bell  v.  Oittere,  14  N.  Y. 
St.  Rep.  61). 

An  actual  partition  or  sale  under  judgment,  is  effect- 
ual to  bar  the  future  contingent  interests  of  persons  not 
in  esse,  and  this  is  true,  although  no  notice  is  published 
to  bring  in  unknown  parties,  and  though  such  parties 
may  take  as  purchasers  and  not  as  claimants  under  any 
of  the  parties  to  the  action.  (Mead  v.  Mitchell,  17  N.  Y. 
210;  Jenkins  V.  Fahey,  73  N.  Y.  355;  Clemens  V. 
Clemens,  37  N.  Y.  59;  Kirlc  v.  Kirl;,  137  N.  Y.  510). 
But  where  a  judgment  of  partition  or  sale  would  have 
the  effect  of  cutting  off  a  remainderman  whose  rights 
have  been  created  by  will,  the  court  should  provide  for 
such  rights  by  the  judgment;  and  if  it  does  not  so  pro- 
vide, it  cannot  bar  the  future  rights  of  such  parties. 
{Monarque  v.  Monarque,  80  N.  Y.  320;  Smith  v.  Secor, 
157  N.  Y.  402).  Where,  by  reason  of  mistaken  boun- 
daries, the  commissioners  do  not  make  actual  partition 
of  the  entire  property,  so  much  thereof  as  is  not  par- 
titioned, still  remains  the  property  of  the  parties  as 
tenants  in  common.      {Jones  v.  Carroll,  5  T.  &  C.  631). 

A  final  judgment  is  also  a  bar  against  each  person,  not 
a  party  who  has,  at  the  time  when  it  is  rendered,  a  gen- 
eral lien,  by  judgment  or  decree,  on  the  undivided  share 
or  interest  of  a  party,  if  notice  was  given  to  appear  be- 
fore the  referee  and  make  proof  of  liens,  as  prescribed 
in  section  1562  of  the  code,  and  also  against  each  person 
made  a  party,  who  then  has  a  specific  lien  on  any  such 
iindivided  share  or  interest;  but  a  person  having  any 
such  specific  lien  appearing  of  record  at  the  time  of  the 
filing  of  the  notice  of  the  pendency  of  the  action,  who  is 
not  made  a  party  is  not  affected  by  such  judgment. 
(Co.  Civ.  Proc.  §  1578). 
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Sec.    3.    Security   to   refund. 

The  court  may,  in  its  discretion,  require  any  person, 
before  he  receives  his  portion  of  the  proceeds  of  the  sale, 
to  give  such  security  as  it  directs,  to  the  people,  or  to 
such  parties  or  other  persons  as  it  prescribes,  to  refund 
the  same,  or  a  portion  thereof,  with  interest,  if  it  there- 
after appears  that  he  was  not  entitled  thereto.  (Co. 
Civ.  Proc.  §  1584). 

A  security  taken  under  any  provision  of  this  article, 
except  as  otherwise  specially  prescribed  therein,  must 
be  taken  in  the  name  and  official  title  of  the  county  treas- 
urer of  the  county  in  which  the  property  sold  is  situated. 
He,  and  his  successors  in  office,  must  hold  the  same  for 
the  use  and  benefit  of  the  persons  interested,  subject  to 
the  order  of  the  court.      (Co.  Civ.  Proc.  §  1585). 

The  court  may  in  its  discretion,  and  upon  such  terms 
and  conditions  as  justice  requires,  make  an  order,  allow- 
ing a  person  interested  in  a  security  specified  in  section 
1585,  to  maintain  an  action  thereupon  in  the  name  of  the 
county  treasurer.      (Co.  Civ.  Proc.  §  1586). 

Sec.    4.    Where  entered  and  recorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the 
final  judgment,  in  an  action,  for  partition,  may  be  re- 
corded, in  the  office  for  recording  deeds,  in  each  county 
in  which  any  real  property  affected  thereby  is  situated. 
(Co.  Civ.  Proc.  §  1595). 

TJie  judgment,  and  not  the  recording  of  it,  fixes  the 
rights  of  the  parties.  {Lynch  v.  Rome  Gas  L.  Co.,  42 
Barb.  591). 

Where  real  property,  sold  by  virtue  of  a  judgment, 
rendered  in  an  action  specified  in  section  1676  (which 
includes  partition),  is  situated  in  a  county,  other  than 
that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  office  of  the  clerk  of  the 
county  wherein  the  property  is  situated,  before  the  pur- 
chaser can  be  required  to  pay  the  purchase-money,  or 
to  accept  a  deed.  The  clerk  of  the  latter  county  must 
enter  it  in  the  judgment  book  kept  by  him,  upon  filing 
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with  him  a  notice  thereof,  certified  by  the  clerk  with 
whom  it  is  entered.      (Co.  Civ.  Proc.  §  1677). 

This  section  is  intended  as  a  remedy  for  some  of  the 
evils  which  arose  from  the  fact  that  although  the  action 
is  triable  in  any  county  where  some  part,  of  property  is 
situated  (Co.  Civ.  Proc.  §  982),  still  it  might  be  tried  in 
a  county  where  none  of  the  property  is  situated,  unless 
objection  was  made,  and  the  place  of  trial  changed  (Co. 
Civ.  Proc.  §  985),  and  consequently  a  judgment  re- 
covered might  be  entered  in  a  county  where  none  of  the 
property  was  situated.  The  provisions  of  this  section 
prevent  any  such  possibility.  ( Throop's  note  to  section 
1677). 

Sec.    5.   Judgment,  hoir  enforced. 

The  final  judgment  must  direct  that  a  party  entitled 
to  possession  be  let  into  such  possession,  either  im- 
mediately, or  after  the  determination  of  a  particular 
estate  therein.      ( Co.  Civ.  Proc.  §  1558 ) . 

Where  a  judgment  in  an  action  specified  in  this  title 
(which  includes  partition),  allots  to  any  person  a  dis- 
tinct parcel  of  real  property,  or  contains  a  direction  for 
the  sale  of  real  property,  or  confirms  such  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly 
prescribed  in  the  code  that  the  judgment  may  be  en- 
forced by  execution,  direct  the  delivery  of  the  posses- 
sion of  the  property  to  the  person  entitled  thereto.  If 
a  party,  or  his  representative  or  successor,  who  is  bound 
by  the  judgment,  withholds  possession  from  the  person 
thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its 
discretion,  by  order,  require  the  sheriff  to  put  that  per- 
son into  possession.  Such  an  order  must  be  executed, 
as  if  it  was  an  execution  for  the  delivery  of  the  posses- 
sion of  the  property.      (Co.  Civ.  Proc.  §  1675). 

A  purchaser  under  a  judicial  sale,  cannot  be  kept  out 
of  the  possession  of  his  property.  He  is  entitled  to  an 
order  requiring  the  sheriff  to  deliver  the  possession  to 
him.  vSuch  an  order  is  a  mandate  in  the  nature  of  a 
writ  of  possession,  and  is  a  provisional  remedy;  and  is 
similar  to  the  remedy  in  case  of  ejectment.      (See  vol. 
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I,  p.  751;  Bowery  Sac.  Bunk  v.  Foster,  11  Wk.  Dig. 
493) .  Of  course  where  there  is  a  particular  estate  which 
is  not  affected  by. the  partition  or  sale,  the  purchaser 
cannot  be  put  into  immediate  possession;  but  must  wait 
until  the  particular  estate  is  determined.  (Co.  Civ. 
Proc.  §  1558). 

The  power  of  the  court  to  put  a  party  into  possession, 
where  he  i&  entitled  to  the  immediate  possession,  is  con- 
fined to  those  who  have  been  parties  to  the  suit  or  their 
representatives,  or  a  purchaser  under  an  order  of  sale. 
{Meiggs  v.  Willis,  8  Civ.  Proc.  Rep.  125).  If  a  person 
other  than  a  partj,  or  one  claiming  under  or  through  a 
party,  is  wrongfully  in  possession,  the  usual  remedies 
are  to  be  resorted  to;  and  where  possession  is  withheld 
by  a  person  not  a  party,  claiming  to  hold  rightfully, 
and  who  is  not  bound  by  the  terms  of  the  judgment,  he 
cannot  be  removed  summarily ;  but  has  the  rigfit  to  have 
his  claim  tried  in  the  proper  way.  {Boynton  V.  Jaclc- 
icay,  10  Paige,  307).  Where  a  party  withholds  posses- 
sion from  the  person  entitled  to  it,  the  court  may,  with- 
out notice,  grant  an  order  in  the  nature  of  a  writ  of 
assistance  or  of  possession.  {Bowery  8a v.  Bank  v. 
Foster,  11  Wk.  Dig.  493).  If  the  writ  has  been  im- 
properly issued,  however,  the  court  will  set  it  aside,  on 
motion.  {Chamberlaine  y.  Choles,  35  N.  Y.  477).  Un- 
til the  confirmation  of  the  sale,  or  of  the  commissioners' 
report  of  actual  partition  the  parties  only  have  a  con- 
tingent right  to  the  order  for  possession.  {Farmer's 
Loan  &  T.  Co.  v.  Bankers',  etc.,  Co.,  11  Civ.  Proc.  Rep. 
307). 

Sec.    6.   Appeal  from  final  or  interlocutory  judgment. 

An  interlocutory  judgment  in  partition,  the  same  as 
in  any  other  case,  cannot  be  taken  to  the  court  of  ap- 
peals; but  it  may  be  appealed  to  the  appellate  division. 
{Tompkins  V.  Hyatt,  19  N.  Y.  534;  Tilton  v.  VaiJ,  117 
N.  Y.  520).  But  where  final  judgment  has  been  ren- 
dered, an  appeal  therefrom  may  be  taken  to  the  court 
of  appeals  (Co.  Civ.  Proc.  §  190)  ;  and  upon  such  ap- 
peal, an  interlocutory  or  intermediate  judgment  or 
order  involving  the  merits,  may  be  reviewed.     ( Co.  Civ. 
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Proc.  §  1316).  Where  final  judgment  has  been  ren- 
dered after  the  decision  of  the  appellate  division  upon 
an  appeal  from  an  interlocutory  judgment,  the  party 
may  appeal  directly  to  the  court  of  appeals  from  the 
final  judgment;  and  such  appeal  brings  up  for  review 
the  decision  of  the  appellate  division  on  the  interlocu- 
tory judgment.  (Co.  Civ.  Proc.  §  1336).  The  action 
of  partition  being  in  its  nature  one  so  largely  in  the 
discretion  of  the  court,  a  judgment  therein,  directing  a 
sale  instead  of  actual  partition,  will  not  be  overruled, 
unless  the  error  is  clear,  {ticott  v.  Guernsey,  48  N.  Y. 
106).  But  where  a  party  has  appealed  from  a  final 
judgment,  and  after  the  appeal,  accepts  his  portion  of 
the  proceeds  of  the  sale,  he  will  be  deemed  to  have 
acquiesced  in  the  judgment,  and  his  appeal  will  be  dis- 
missed. (Alexander  v.  Alexander,  104  N.  Y.  643).  By 
such  acceptance  he  loses  his  right,  also,  to  attack  the 
judgment  collaterally  for  jurisdictional  defects.  (Mul- 
ler  v.  Naitmann,  85  App.  Div.  337).  As  we  have  seen  in 
the  preceding  article,  the  court  regards  the  report  of 
commissioners  making  actual  partition  equal  to,  if  not 
of  greater  importance  than,  the  verdict  of  a  jury. 
(Livingston  V.  Glarkson,  4  Edw.  Ch.  596;  Matter  of 
Pearl  St.,  19  Wend.  651). 

Where  an  appeal  is  proper,  the  practice  governing  it 
is  the  same  as  in  any  other  case;  and  has  been  thor- 
oughly examined  in  volume  II,  chapters  42  and  43.  See, 
also,  section  2,  subdivision  5,  of  the  preceding  article. 
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ARTICLE  I. 

HOW   ACTION   BROUGHT. 

SECTION. 

1.  History  and  nature  of  the  proceeding. 

2.  Who   may   maintain  the   action. 

3.  Who  are  proper  parties  defendant. 

4.  What  may  be  recovered. 

Sec.    1.    History  and  nature  of  tlie  proceeding. 

Courts  of  common  law  and  courts  of  equity  originally 
had  concurrent  jurisdiction  in  proceedings  for  the  ad- 
measurement of  dower.  (I  Story  Bq.  Jur.  §  624  et 
seq.).  The  revised  statutes  provided  a  more  expediti- 
ous method  by  petition,  and  after  the  passage  of  the 
code  of  procedure,  a  widow  might  proceed  also  by  sum- 
mons and  complaint  in  a  civil  action,  under  the  code. 
Until  a  recent  period  a  widow  might  also  maintain  eject- 
ment for  her  dower.  The  code  of  civil  procedure,  how- 
ever, and  the  laws  passed  in  connection  with  it  have 
repealed  the  provisions  of  the  revised  statutes,  and  for- 
bidden the  bringing  of  an  action  of  ejectment  for  dower 
(Co.  Civ.  Proc.  §  1499),  and  the  only  method  of  proce- 
dure at  this  time  to  procure  the  admeasurement  of 
dower  is  that  prescribed  by  the  court  of  civil  procedure. 

The  right  to  dower  existed  at  common  law.  It  is 
now,  however,  regulated  by  statute.  (The  Real  Prop- 
erty Law,  §§  170-187).  It  is  not  necessary  here  to  ex- 
amine either  the  nature  or  extent  of  the  right  of  dower, 
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or  the  qualifications  that  have  come  to  exist  with  regard 
to  it.  The  proceedings  for  the  admeasurement  of  dower 
may  be  brought  in  the  supreme  court  ( vol.  I,  p.  65 ) ,  and 
in  county  courts.      (Vol.  I,  p.  72). 

For  many  years  before  the  passage  of  the  code  of 
civil  procedure  surrogates'  courts  had  jurisdiction  for 
proceedings  to  admeasure  dower;  but  that  jurisdiction 
has  now  been  taken  away,  except  in  so  far  as  the  surro- 
gates's  court  is  given  power  by  subdivision  3  of  section 
2793  of  the  code  to  ascertain  the  amount  of  dower  upon 
the  sale  of  a  decedent's  real  property  for  the  payment 
of  debts. 

The  action  for  admeasurement  of  dower  is  a  local 
action  (vol.  II,  p.  126),  and  if  an  issue  of  fact  is  joined 
in  it,  it  is  triable  by  a  jury,  in  the  usual  manner.  (Vol. 
II,  p.  212).  The  proceedings  in  the  action  are  the  same 
as  the  usual  proceedings  in  other  civil  actions,  except 
so  far  as  they  are  differently  prescribed  by  the  code  of 
civil  procedure. 

Sec.    2.    Who  may  maintain  the  action. 

The  widow,  of  course,  may  bring  the  action  for  dower; 
and  it  may  also  be  maintained  by  her  assignee,  or  by  a 
receiver  in  supplementary  proceedings,  to  whom  her 
right  of  dower  has  been  assigned.  {Payne  v.  Becker, 
87  N.  Y.  153).  The  regulations,  with  regard  to  the  time 
Avithin  which  the  action  must  be  brought,  are  found  in 
volume  I  at  pages  84,  110.  Section  1596  of  the  code, 
there  set  forth  in  full,  has,  since  the  appearance  of 
volume  I,  been  held  to  be  an  exclusive  statute  of  limita- 
tions, and  not  to  be  affected  by  section  401  of  the  code, 
providing  that  absence  from  the  state  is  not  a  part  of 
the  time  limited.  {Wetyeii  v.  Ficl\  178  N.  Y.  223). 
The  right  of  the  widow  to  bring  the  action  for  the  ad- 
measurement of  dower,  is  not  barred  by  a  receipt  by  her 
Of  one^third  of  the  rent  of  real  estate  for  several  years 
after  the  death  of  her  husband.  [Ailanan  v.  Harsell, 
98  N.  Y.  186).  No  demand  is  necessary  by  her  before 
bringing  the  action  [ElJicott  v.  M osier.  7  N.  Y.  201); 
unless  it  is  brought  against  any  other  person  than  an 
heir,  and  then  a  demand  is  only  necessary  to  enable  her 
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to  recover  damages  for  withholding  it.  (Co.  Civ.  Proc. 
§  1600;  Gorden  v.  Gordvn,  80  App.  Div.  258).  The 
action  abates  by  her  death  before  interlocutory  judg- 
ment. (McKvcit  V.  Fish,  33  Hun,  28;  affd.  without  op., 
98  N.  Y.  645).  In  that  case  a  default  had  been  made, 
and  the  matter  was  pending  before  a  referee,  when  the 
plaintiff  executed  and  acknowledged  a  consent  to  re- 
ceive a  gross  sum  in  lieu  of  dower,  and  afterwards  died ; 
and  it  was  held  that  she  had  not  yet  acquired  a  right  to 
receive  the  gross  sum,  and  that  the  action  could  not  be 
carried  on  by  her  personal  representatives.  Whether 
mesne  profits  of  the  dower  interest  can  be  recovered  by 
the  representatives  of  a  deceased  widow,  where  she  dies 
before  such  dower  is  assigned,  though  after  suit  brought 
therefor,  seems  not  to  have  been  squarely  decided;  an 
exhaustive  discussion  of  this  question  and  collection  of 
authorities  will  be  found  in  the  opinion  of  Mr.  Justice 
McLennan  in  Armstrong  v.  Union  College  (55  App. 
Div.  302).  Of  course,  the  widow's  death  after  the  an- 
nouncement of  a  decision  does  not  abate  the  action,  and 
the  formal  order  or  judgment  on  the  decision  may  be 
entered  after  her  death  under  such  circumstances. 
(Fulton  v.  Fulton,  8  Abb.  N.  C.  210 ;  Robinson  v.  Govers, 
138  N.  Y.  425).  By  the  revised  statutes,  if  the  widow 
did  not  take  proceedings  to  procure  the  admeasurement 
of  her  dower  within  a  certain  time  after  notice  given  to 
her  so  to  do,  other  persons  who  were  interested  in  the 
matter  might  commence  the  proceeding.  (2  Rev.  Stat. 
489).  These  provisions  of  the  revised  statutes  have 
l>een  repealai ;  and  the  code  Of  civil  procedure  now  pro- 
vides for  an  action  by  the  owner  of  the  real  property 
against  the  widow  who  claims  to  have  a  right  of  dower, 
to  compel  the  determination  of  her  claim.  (Co.  Civ. 
Proc.  §§  1647-1649).  These  proceedings  will  be  con- 
sidered in  the  chapter  on  the  determination  of  claims  to 
real  property. 

Sec.    3.    WTio  are  proper  parties  defendant. 

This  subject  is  fully  discussed  in  volume  I  at  pages 
174,  175.  The  actual  occupant  must,  in  all  cases  be 
made  a  party  defendant,  although  he  is  only  a  tenant  for 
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years  in  possession,  under  a  lease.     (Ellicott  v.  Mosier, 
7  N.  Y.  201). 

Sec.    4.   AVliat  may  be  recovered. 

The  widow  is  entitled  to  a  life  estate  in  the  premises. 
Upon  proceedings  to  admeasure  her  dower,  she  is  en- 
titled to  have  one-third  of  such  estate  set  off  to  her ;  jar, 
in  certain  cases,  she  is  entitled  to  have  one-third  of  the 
rental  value  of  the  real  property  to  which  her  right  of 
dower  attaches  (Co.  Civ.  Proc.  §  1613) ;  or  she  may  re- 
cover a  gross  sum  in  certain  cases,  where  she  consents 
to  take  it.  (Co.  Civ.  Proc.  §  1617).  If  she  consents  to 
take  a  gross  sum,  and  it  appears  that  the  property  can- 
not be  divided,  she  is  entitled  to  have  it  sold,  and  to  re- 
ceive a  certain  portion  of  the  proceeds  of  the  same.  ( Co. 
Civ.  Proc.  §  1619 ) .  The  gross  sum  to  which  she  is  en- 
titled is  to  be  estimated  on  one-third  of  the  value  of  the 
land  at  the  date  of  its  alienation.  (Sidway  v.  Sidimy, 
52  Hun,  22;  s.  c,  23  N.  Y.  St.  Rep.  305).  When  lands 
are  set  off  to  the  widow  for  her  dower,  she  is  entitled 
to  receive  them  free  of  taxes  or  assessments  due  from 
her  husband  in  his  lifetime,  if  there  is  personal  estate  of 
the  husband  sui3Eicient  to  pay  such  taxes.  {Harrison  V. 
Peck,  56  Barb.  251;  Vaudcrheclc  v.  City  of  Rochester, 
122  N.  Y.  285). 

^^'here  a  widow  recovers,  in  an  action  therefor,  dower 
in  property,  of  which  her  husband  died  seized,  she  may 
also  recover,  in  the  same  action,  damages  for  withhold- 
ing her  dower,  to  the  amount  of  one-third  of  the  annual 
value  of  the  mesne  profits  of  the  property,  with  interest ; 
to  be  computed,  where  the  action  is  against  the  heir, 
from  her  husband's  death,  or,  where  it  is  against  any 
other  person,  from  the  time  when  she  demanded  her 
dower  of  the  defendant;  and,  in  each  case,  to  the  time 
of  the  trial,  or  application  for  judgment,  as  the  case  may 
be ;  but  not  exceeding  six  years  in  the  whole.  The  dam- 
ages shall  not  include  any  thing  for  the  use  of  perma- 
nent improvements,  made  after  the  death  of  the  hus- 
band.     (Co.  Civ.  Proc.  §  1600). 

The  right  to  damages  for  withholding  dower  did  not 
exist  at  common  law;  it  arises  only  out  of  the  statute, 
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and  can  only  be  recovered  in  cases  where  it  is  allowed 
by  the  statute,  and  only  as  an  incident  to  the  recovery 
of  dower.  (Kyle  v.  Kyle,  67  N.  Y.  400).  This  rule, 
however,  does  not  prevent  a  widow,  who  has  assented  by 
mistake  to  the  execution  of  a  conveyance  by  her  husband 
of  certain  lands,  from  having  an  accounting  as  to  the 
proceeds  of  the  sales  of  such  lands,  where  it  appeared 
that  they  had  passed  into  the  hands  of  bona  fide  pur- 
chasers who  were  discharged  of  her  claim  for  dower. 
{Witthuus  V.  Sohack,  31  Hun,  590;  s.  c.  on  subsequent 
appeal,  38  Hun,  560 ;  revd.  on  other  grounds,  105  N.  Y. 
332 ) .  Damages  for  the  withholding  of  the  dower  may 
be  recovered  against  a  grantee  [i.  e.,  a  person  other  than 
an  heir)  from  the  time  of  the  demand  for  dower  until 
the  time  of  trial  or  application  for  judgment,  notwith- 
standing the  alienation  of  the  land  by  the  grantee  prior 
to  the  trial  or  judgment.  [Price  v.  Price,  54  Hun,  349 ; 
revd.  on  other  grounds,  124  N.  Y.  589).  Where  prem- 
ises in  which  dower  is  sought  to  be  admeasured,  are  sub- 
ject to  a  mortgage  executed  by  the  husband  and  wife, 
she  can  only  be  endowed  of  the  equity  of  redemption; 
and  in  such  a  case,  her  arrears  of  dower  will  be  com- 
puted by  deducting  from  one-third  of  the  rents  and 
profits  over  and  above  necessary  repairs,  taxes,  etc.,  one- 
third  of  the  interest  on  the  amount  due  on  the  mortgage 
at  the  time  the  defendant  acquired  title  to  the  premises. 
[Russell  V.  Austin,  1  Paige,  192).  Where  her  right  to 
dower  is  subject  to  a  mortgage  which  is  not  due,  and  the 
owner  of  which  declines  to  receive  it,  the  widow  must, 
as  between  her  and  the  owner  of  the  equity  of  redemp- 
tion, contribute  sufficient  from  time  to  time  to  keep 
down  one- third  of  the  interest  on  the  amount  due.  [Bell 
V.  Mayor,  etc.,  10  Paige,  49 ) . 

Where  a  widow  recovers  dower,  in  a  case  not  specified 
in  section  1600,  she  may  also  recover,  in  the  same  action, 
damages  for  withholding  her  dower,  to  be  computed 
from  the  commencement  of  the  action;  but  they  shall 
not  include  anything  for  the  use  of  permanent  improve- 
ments, made  since  the  property  was  aliened  by  her  hus- 
band. In  all  other  respects,  the  same  must  be  computed 
as  prescribed  in  that  section.      (Co.  Civ.  Proc.  §  1601). 
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Sections  1600  and  1601  do  not  authorize  the  recovery, 
against  a  defendant  who  is  joined  with  others,  of  dam- 
ages for  withholding  dower,  in  any  portion  of  the  prop- 
erty not  occupied  or  claimed  by  him.  (Co.  Civ.  Proc. 
§  1602). 

Where  a  widow  recovers  dower  in  real  property 
aliened  by  the  heir  of  her  husband,  she  may  recover,  in 
a  separate  action  against  him,  her  damages  for  with- 
holding her  dower,  from  the  time  of  the  death  of  her  hus- 
band to  the  time  of  the  alienation,  not  exceeding  six 
years  in  the  whole.  The  sum  recovered  from  him  must 
be  deducted  from  the  sum,  which  she  would  otherwise 
be  entitled  to  recover  from  the  grantee;  and  any  sum 
recovered  as  damages  from  the  grantee,  must  be  de- 
ducted from  the  sum,  which  she  would  otherwise  be  en- 
titled to  recover  from  the  heir.     ( Co.  Civ.  Proc.  §  1603) . 

Section  1603  only  applies  to  cases  where  the  land  has 
been  alienated  by  the  heir. 

Where  a  widow,  not  having  a  right  to  dower,  recovers 
dower  against  an  infant,  by  the  default  or  collusion  of 
his  guardian,  the  infant  shall  not  be  prejudiced  thereby; 
but  when  he  comes  of  full  age,  he  may  bring  an  action 
of  ejectment  against  the  widow,  to  recover  the  property 
so  wrongfully  awarded  for  dower,  with  damages  from 
the  time  when  she  entered  into  possession,  although  that 
is  more  than  six  years  before  the  commencement  of  the 
action.      (Co.  Civ.  Proc.  §  1605). 
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ARTICLE  II. 

PROCEEDINGS   IN   THE   ACTION. 

SECTION. 

1.  Pleadings. 

2.  Proceedings  before  judgment. 

3.  Interlocutory  judgment. 

4.  Proceedings  before  commissioners. 

5.  Report  of  commissioners  or  referee. 

6.  Fees  and  expenses. 

7.  Final   judgment. 

8.  Eight  of  widow  after  judgment. 

Sec.    1.    Pleadings. 

The  pleadings  in  the  action  for  the  admeasurement  of 
dower  are  the  same  as  those  in  any  other  civil  action. 
What  must  be  contained  in  the  complaint  is  stated  in 
volume  I  at  page  401.  A  demand  of  the  dower  need  not 
be  alleged  {ElUcott  v.  Hosier,  7  N.  Y.  201)  ;  except 
where  the  land  has  been  aliened  by  the  husband  in  his 
lifetime,  and  damages  are  sought  to  be  recovered  from 
the  alienee;  in  which  case  the  plaintiff  can  only  recover 
damages  from  the  date  of  the  demand.  ( Co.  Civ.  Proc. 
§  1600 ) .  This  section  of  the  code  seems  to  change  the 
rule  in  this  regard  from  what  it  was  at  common  law, 
where  it  was  held  that  an  omission  of  the  widow  to  de- 
mand her  dower  would  not  prejudice  her  claim  to  dam- 
ages, but  the  tenant  to  excuse  himself  must  plead  that 
he  was  at  all  times  ready  to  pay  them.  {H itchcoclc  v. 
Harrington,  6  Johns.  290).  The  rules  of  pleading  laid 
down  with  regard  to  any  other  action,  apply  to  this. 

The  answer  may  controvert  any  fact  alleged  by  the 
plaintiif.  The  defendant  may  deny  seizin  of  the  hus- 
band, although  he  is  a  grantee  of  the  husband  by  a  war- 
ranty deed.  {Finn  v.  Sleight,  8  Barb.  401;  Sparrow  V. 
Kingman,  1  N.  Y.  242).  Earlier  cases  on  this  subject 
which  hold  to  the  contrary  of  these,  are  overruled. 

The  acceptance,  by  a  widow,  of  an  assignment  of 
dower,  in  satisfaction  of  her  claim  upon  the  property  in 
question,  bars  an  action  for  dower,  and  may  be  pleaded 
bv  any  defendant.     (Co.  Civ.  Proc.  §  1604). 
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An  acceptance  of  the  rents  and  profits  of  one-third  of 
the  premises  for  several  years  does  not  bar  the  right  to 
dower.  {Aikman  v.  Harsell,  98  N.  Y.  186).  A  defend- 
ant who  is  a  grantee  of  the  husband  cannot  set  up  a 
mortgage  which  was  a  lien  upon  the  land  at  the  time  of 
marriage  in  bar  of  the  widow's  claim  for  dower.  {Bart- 
Ictt  V.  Musliner,  28  Hun,  235). 

Sec.    2.    Proceedings   before   judgment. 

In  a  proper  case  a  receiver  may  be  appointed  in  the 
action.  (Egan  v.  Walsh,  43  N.  Y.  Super.  Ct.  Rep.  402). 
In  the  case  last  cited  it  appeared  that  the  defendant  who 
was  in  possession  of  the  premises,  which  consisted  of 
houses  and  lots,  had  been  collecting  a  large  amount  of 
money  for  rent,  for  which  he  refused  to  account;  and 
that  his  interest  in  the  premises  was  heavily  mortgaged ; 
such  facts  the  courts  hold  warrant  the  appointment  of  a 
receiver  during  the  pendency  of  the  action.  Waste  may 
be  restrained  pending  the  action.  (Co.  Civ.  Proc.  § 
1681 ;  vol.  I,  pp.  578,  598 ) .  The  court  may  order  a  sur- 
vey in  a  proper  case.  (Chap.  49,  Art  III,  §  3,  ante). 
The  rules  with  regard  to  appearance  and  notice  and 
trial,  and  the  other  proceedings  in  the  action  are  the 
same  as  in  other  civil  actions.  The  action  is  triable 
l^y  jury.  (Vol.  II,  p.  212).  When  so  tried,  there  must 
be  a  special  verdict  finding  the  facts  or  a  general  verdict. 
{Tadiiejj  V.  Thompson,  44  Hun,  1).  If  default  is  made, 
judgment  can  only  be  taken  upon  application  to  the 
court.  (Vol.  II,  pp.  710,  714).  If  there  are  infant 
defendants,  proof  of  the  material  facts  must  be  taken 
before  the  court  or  a  referee.  (Dwyer  v.  Dwyer,  13 
Abb.  Pr.  N.  S.  269).  It  is  safer  to  take  proof  of  the 
facts  in  all  cases;  although  it  is  questionable  whether 
that  is  not  dispensed  with  by  the  first  part  of  section 
1607  of  the  code,  which  is,  that  if  the  defendant  makes 
default  in  appearing  or  pleading,  or  if  the  right  of  the 
plaintiff  to  dower  is  not  disputed-  by  the  answer,  inter- 
locutory judgment  must  be  rendered.  (Co.  Civ.  Proc. 
§  1607).  This  section  was  passed  since  the  decision  of 
the  case  last  cited.     In  an  action  for  dower,  the  plaintiff 
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may,  at  any  time  before  an  interlocutory  judgment  is 
rendered,  by  reason  of  the  defendant's  default  in  appear- 
ing or  pleading,  or,  where  an  issue  of  fact  is  joined,  at 
any  time  before  the  commencement  of  the  trial,  file  with 
the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real 
property  described  in  the  complaint.  Such  a  consent 
must  be  in  writing,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded.  A 
copy  thereof,  with  notice  of  the  filing,  must  be  served 
upon  each  adverse  party  who  has  appeared,  or  who  ap- 
pears after  the  filing.      (Co.  Civ.  Proc.  §  1617). 

The  gross  sum  to  which  she  is  entitled  is  ascertained 
according  to  the  then  value  of  an  annuity  of  five  per 
cent  on  the  principal  sum  during  her  probable  life,  ac- 
cording to  the  Portsmouth  or  Northampton  tables. 
(Genl.  Rule,  70). 

At  any  time  after  a  consent  is  filed,  as  prescribed  in 
section  1617,  and  before  an  interlocutory  judgment  is 
lendered,  any  defendant  may  apply  to  the  court,  upon 
notice,  for  an  order  granting  him  leave  to  pay  such  a 
gross  sum.  Thereupon  the  court  may,  in  its  discretion, 
and  upon  sudi  terms  as  justice  requires,  ascertain  the 
value  of  the  plaintiff's  right  of  dower  in  the  property, 
by  a  reference  or  otherwise,  and  make  an  order,  direct- 
ing payment,  by  the  applicant,  of  the  sum  so  ascer- 
tained, within  a  time  fixed  by  the  order,  not  exceeding 
sixty  days  after  service  of  a  copy  thereof;  and  directing 
the  execution  by  the  plaintiff  of  a  release  of  her  right  of 
dower,  upon  receipt  of  the  money.  Obedience  to  the 
order  may  be  enforced,  either  by  punishment  for  con- 
tempt, or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or 
in  both  modes.      (Co.  Civ.  Proc.  §  1618). 

Where  the  plaintiff's  consent  has  been  filed,  as  pre- 
scribed in  section  1617,  and  she  is  entitled  to  an  inter- 
locutory judgment  in  the  action,  the  court  must,  upon 
the  application  of  either  party,  ascertain,  by  a  reference 
or  otherwise,  whether  a  distinct  parcel  of  the  property 
can  be  admeasured  and  laid  off  to  the  plaintiff,  as  tenant 
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in  dower,  without  material  injury  to  the  interests  of  the 
parties.      (Co.  Civ.  Proc.  §  1619). 

Although  the  widow's  consent  to  accept  a  gross  sum 
in  lieu  of  dower  is  not  filed  until  after  the  entry  of  the 
interlocutory  judgment,  if  it  is  filed  prior  to  the  entry 
of  final  judgment  confirming  the  referee's  report  of  sale, 
the  irregularity  is  cured,  in  the  absense  of  anything  to 
show  that  the  defendants  have  been  prejudiced  thereby. 
{Freeman  v.  Ahearn,,Q4:  App.  Div.  509). 

Sec.   3.   Interlocutory  judgment. 

Subdivision  1. — For  Admeasurement  of  Dower. 

Whenever  the  right  to  dower  has  been  established, 
either  upon  a  default,  in  a  way  satisfactory  to  the  court, 
or  by  a  verdict,  report  or  decision  at  the  trial,  an  inter- 
locutory judgment  must  be  rendered;  which,  except  as 
otherwise  prescribed,  must  direct  that  the  plaintiff's 
dower  in  the  property,  particularly  describing  it,  be 
admeasured  by  a  referee,  designated  in  the  judgment,  or 
by  three  reputable  and  disinterested  freeholders,  desig- 
nated therein  as  commissioners  for  that  purpose.  ( Co. 
Civ.  Proc.  §  1607). 

The  rule  is  well  settled  in  this  state  that  when  lands 
are  aliened  by  the  husband  during  the  covertui-e,  his 
widow  is  entitled  to  be  endowed  of  one-third  of  the  value 
of  said  lands  at  the  time  of  the  alienation.  In  such 
cases  the  correct  practice  is  to  ascertain  on  the  trial  the 
time  at  which  the  premises  were  aliened,  and  if  their 
value  has  increased  since  the  time  of  alienation  from 
causes  other  than  improvements  made  on  the  premises 
after  that  time,  to  ascertain  their  value  at  the  time  of 
the  alienation,  and  the  judgment  should  provide  for  ad- 
measurement according  to  that  value.  {Marble  v. 
Lewis,  53  Barb.  432).  Actual  admeasurement  must  be 
directed  in  all  cases,  unless  the  plaintiff  has  offered  to 
take  a  gross  sum,  or  the  court  has  ascertained  that  a 
distinct  parcel  cannot  be  set  off.  (Co.  Civ.  Proc.  § 
1619;  O'Dougherty  v.  Remington  Paper  Co.,  1  N.  Y. 
St.  Rep.  523;  42  Hun,  193). 

A  referee  to  try  the  issues  cannot  take  proof  as  to  the 
practicability  of  admeasurement,  unless  that  question 
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has  been  raised  by  the  pleadings.  Where  the  case  is 
tried  by  the  court,  the  question  of  actual  admeasure- 
ment may  sometimes  be  investigated  and  decided,  so 
that  the  rights  of  the  parties  and  the  necessity  of  sale 
can  be  determined  upon  a  single  hearing  before  inter- 
locutory judgment;  but  it  is  rarely  practicable  to  pur- 
sue this  course,  as  the  feasibility  of  the  actual  partition 
may  often  greatly  depend  upon  the  rights  of  the  several 
parties,  as  finally  determined  in  the  interlocutory  judg- 
ment; and  the  question  of  partition  cannot  be  intelli- 
gently considered  until  that  question  has  been  deter- 
mined. The  better  practice  in  all  cases  is  to  order  a 
reference  to  ascertain  whether  actual  admeasurement  or 
partition  can  be  had  after  the  decision  as  to  the  rights  of 
the  parties.  ( O'Dougherty  v.  Remington  Paper  Co.,  42 
Hun,  192). 

In  a  case  specified  in  section  1617  of  the  code,  where 
the  property,  or  a  part  thereof,  consists  of  one  or  more 
vacant  or  unimproved  lots,  the  plaintiff's  consent  may 
contain  a  stipulation  to  take  a  distinct  parcel  out  of 
those  lots,  in  lieu  of  a  gross  sum.  In  that  case,  the  in- 
terlocutory judgment,  instead  of  directing  a  sale,  may 
direct,  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the 
plaintiff  a  distinct  parcel,  out  of  the  vacant  or  unim- 
proved lots;  and,  if  there  is  any  other  property,  that 
it  be  sold,  and  a  gross  sum  be  paid  to  her  out  of  the  pro- 
ceeds thereof  as  prescribed  in  the  sections  1621,  1622 
and  1623.  The  plaintiff's  title  to  each  distinct  parcel, 
admeasured  and  laid  off  to  her,  as  prescribed  in  this 
section,  is  that  of  an  estate  of  inheritance  in  fee  simple. 
In  admeasuring  and  laying  off  the  same,  the  commis- 
sioners must  consider  quantity  and  quality  relatively, 
according  to  the  value  of  the  plaintiff's  right  of  dower 
in  the  vacant  or  unimproved  lots,  out  of  which  the  ad- 
measurement is  to  be  made ;  which  must  be  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  prescribed  in 
sections  1621,  1622  and  1623,  for  fixing  a  gross  sum  to 
be  paid  to  her  out  of  the  proceeds  of  a  sale.  ( Oo.  Oiv. 
Proc.  §  1620). 
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Subdivision  2. — For  Sale  op  Premises. 

If  it  appears  to  the  court,  that  a  distinct  parcel  cannot 
be  so  admeasured  and  laid  off,  the  interlocutory  judg- 
ment must,  except  in  the  case  specified  in  section  1620, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a 
referee  designated  therein ;  and  that,  upon  the  confirma- 
tion of  the  sale,  each  party  to  the  action,  and  every  per- 
son deriving  title  from,  through  or  under  a  party,  after 
the  filing  of  the  judgment-roll,  or  of  a  notice  of  the  pen- 
dency of  the  action,  as  prescribed  in  sections  1670  to 
1688,  inclusive,  be  barred  of  and  from  any  right,  title, 
or  interest  in  or  to  the  property  sold.  (Co.  Civ.  Proc. 
§  1619). 

This  section  applies  only  in  cases  where  a  partition 
cannot  be  had,  and  where  the  plaintiff  has  not  received 
a  gross  sum  in  lieu  of  dower. 

Sec.    4.    Proceedings  before  commissioners. 

Before  an  interlocutory  judgment  is  rendered  for  the 
sale  of  the  property,  the  court  must  direct  a  reference  to 
ascertain  whether  any  person,  not  a  party,  has  a  lien 
upon  the  property,  or  any  part  thereof.  Except  as  other- 
Avise  expressly  prescribed,  the  proceedings  upon  and  sub- 
sequent to  the  reference  must  be  the  same,  as  prescribed 
in  an  action  of  partition  where  a  reference  is  made  as 
prescribed  in  section  1561  of  the  code.  (Co.  Civ.  Proc. 
§  1621). 

Where  the  interlocutory  judgment  directs  a  sale,  if 
the  right  of  dower  of  the  plaintiff  is  inferior  to  any  other 
lien  upon  the  property,  the  judgment  may,  in  the  dis- 
cretion of  the  courti,  direct  that  the  property  be  sold 
either  subject  to  the  lien,  or  discharged  from  the  lien; 
and,  in  the  latter  case,  that  the  officer  making  the  sale 
pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the 
sale.      (Co.  Civ.  Proc.  §  1622). 

As  to  the  manner  of  conducting  the  sale,  see  chapter 
50,  ante.  All  the  commissioners  must  meet  together  in 
the  performance  of  their  duties,  but  when  so  met,  the 
acts  of  a  majority  are  valid.      (Co.  Civ.  Proc.  §  1610) . 
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Each  of  the  commissioners,  or  the  referee,  as  the  case 
requires,  must,  before  entering  upon  the  execution  of 
his  duties,  subscribe  and  talve  an  oath,  before  an  officer 
specified  in  section  812  of  the  code,  to  the  effect,  that  he 
will  faithfully,  honestly  and  impartially  discharge  the 
trust  reposed  in  him.  The  oath  must  be  filed  with  the 
clerk,  before  a  commissioner  or  a  referee  enters  upon 
the  execution  of  his  duties.  The  court  may,  at  any  time, 
remove  the  referee,  or  either  of  the  commissioners.  If 
either  of  them  dies,  resigns,  or  neglects  or  refuses  to 
serve,  or  is  removed,  the  court  may,  from  time  to  time, 
appoint  another  person  in  his  place.  (Co.  Civ.  Proc. 
§  1608). 

Notice  of  the  meetings  of  the  commissioners  should  be 
given ;  but  a  failure  to  give  notice  is  only  an  irregularity, 
and  it  is  no  ground  for  a  refusal  to  confirm  the  report, 
unless  it  appears  that  injustice  has  been  done  to  the 
party  complaining.  {SniitJi  v.  Siuitli,  6  Lans.  313). 
Where  the  commissioners  met  at  the  house  of  the  heir, 
and  requested  him  to  show  the  premises ;  and  he  refused 
to  have  anything  to  do  with  the  business ;  that  is  a  suffi- 
cient notice,  and  it  is  a  waiver  of  all  further  notice. 
{Matter  of  WatJdns,  9  Johns.  245) .  Notice  to  the  attor- 
ney of  a  party  is  sufficient.  (Stewart  v.  Smith,  4  Abb. 
Ct.  App.  Dec.  306).  The  referee  or  the  commissioners 
must  execute  their  duties  in  the  following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  best  interests  of  all  the  parties  concerned,  ad- 
measure and  lay  off,  as  speedily  as  possible,  as  the  dower 
of  the  plaintiff,  a  distinct  parcel,  constituting  the  one- 
third  part  of  the  real  property  of  which  dower  is  to  be 
admeasured,  designating  the  part  so  laid  off  by  posts, 
stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into 
consideration  any  permanent  improvements,  made  upon 
the  real  property,  after  the  death  of  the  plaintiff's  hus- 
band, or  after  the  alienation  thereof  by  him;  and,  if 
practicable,  those  improvements  must  be  awarded  within 
the  part  not  laid  off  to  the  plaintiff ;  or,  if  it  is  not  prac- 
ticable so  to  award  them,  a  deduction  must  be  made 

8 


114  PRACTICE. 

from  the  part  laid  off  to  the  plaintiff,  proportionate  to 
the  benefit  which  she  will  derive  from  so  much  of  those 
improvements,  as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests 
of  all  the  parties  concerned,  to  admeasure  and  lay  off  to 
the  plaintiff  a  distinct  parcel  of  the  property,  as  pre- 
scribed in  the  foregoing  subdivisions  of  this  section, 
they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  in  the  admeasurement.  (Co.  Civ. 
Proc.  §  1609). 

The  widow  is  entitled  to  have  a  part  set  off  to  her, 
clear  of  assessments  and  taxes  which  have  accrued  in  the 
life-time  of  the  husband,  if  there  is  personal  property 
sufficient  to  pay  them.  ,  {Tanderheck  v.  City  of 
Rochester,  122  N.  Y.  285).  Where  the  premises  in 
which  dower  is  to  be  admeasured  consist  of  several  par- 
cels, in  different  localities,  some  of  which  have  been 
transferred  to  bona  fide  purchasers,  the  commissioners 
may  properly  lay  off  the  plaintiff's  dower  from  that  por- 
tion of  the  property  which  still  belongs  to  the  heir,  with- 
out resorting  to  the  other  property.  {Price  v.  Price, 
41  Hun,  486). 

In  setting  off  the  dower,  the  widow  is  not  to  be  al- 
lowed for  the  natural  increase  of  value,  since  the  aliena- 
tion by  the  husband,  or  for  permanent  improvements 
since  that  time.  (Walker  v.  Schuyler,  10  Wend.  480). 
If  the  husband  has  mortgaged  the  land,  but  continued 
in  possession,  and  afterwards  released  the  equity  of  re- 
demption to  the  mortgagee,  the  time  of  release  is  deemed 
to  be  the  period  of  alienation,  at  which  the  value  is  to  be 
estimated.  (Hale  v.  James,  6  Johns.  Ch.  258).  If  there 
is  a  mortgage  upon  the  premises  superior  to  the  right  of 
dower,  her  dower  must  be  laid  off  to  her  subject  to  the 
mortgage.  {Bell  v.  Mayor,  etc.,  10  Paige,  49).  If  it 
is  a  purchase  money  mortgage  the  dower  must  be  taken 
subject  to  it,  although  it  was  not  executed  by  the  widow. 
{Brackett  V.  Baum,  50  N.  Y.  8).  Before  the  code  of 
civil  procedure,  if  the  premises  could  not  be  set  off  by 
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metes  aud  bounds,  the  eommissiontis  might  give  the 
widow  one-third  of  the  rents  and  profits,  or  the  right  to 
occupy  the  whole  of  the  premises  one-third  of  the  time. 
{White  V.  8t07'y,  2  Hill,  543).  Or  if  the  premises  con- 
sisted of  a  house,  they  might  set  off  to  her  the  right  to 
use  particular  rooms  in  the  house  with  the  right  of 
access  to  them,  if  she  Avould  consent  to  receive  them. 
(White  V.  Story,  supra).  But  since  the  code  of  civil 
procedure,  if  the  commissioners  cannot  make  actual 
partition,  they  must  report  that  fact  to  the  court,  and 
the  duty  of  the  court  thereupon  is  directed  by  section 
1613,  which  will  be  referred  to  later.  Where  the  prem- 
ises were  one  building  which  was  divided  by  the  com- 
sioners  by  a  straight  line  running  through  the  building, 
without  regard  to  the  location  of  rooms,  so  that  a  por- 
tion of  the  building  became  useless,  the  report  of  the 
commissioners  was  vacated  on  motion.  {Stewart  v. 
Smith,  4  Abb.  Ct.  App.  Dec.  306).  Where  the  husband's 
interest  consisted  of  an  undivided  one-half  interest  in 
certain  real  property,  the  widow's  dower  is  in  that  in- 
terest only,  and  the  court  should  order  a  sale  of  that 
only — not  of  the  whole  property.  {Card  v.  Pudney,  42 
App.  Div.  405).  The  wife  is  entitled  to  have  dower  of 
mines  which  were  opened  by  the  husband  in  his  life- 
time; but  not  of  those  which  were  opened  since.  ( Goates 
V.  Cheever,  1  Cow.  460).  In  laying  off  the  widow's 
dower,  the  commissioners  have  no  right  to  take  into  con- 
sideration the  fact  that  provision  was  made  for  her  in 
lieu  of  dower,  to  diminish  what  she  would  otherwise  re- 
ceive.     {Hyde  v.  Hyde,  4  Wend.  630). 

Sec.    5.   Report  of  commissioners  or  referee. 

The  referee,  or  the  commissioners,  or  a  majority  of 
them,  must  make  a  full  report  of  their  proceedings, 
specifying  therein  the  manner  in  which  they  have  dis- 
charged their  trust,  with  the  items  of  their  charges,  and 
a  particular  description  of  the  portion  admeasured  and 
laid  off  to  the  plaintiff ;  or,  if  they  report  that  it  is  not 
practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and 
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lay  off  a  distinct  parcel  of  the  property,  of  which  dower 
is  to  be  admeasured,  they  must  state  the  reasons  for  that 
opinion,  and  all  the  facts  relating  thereto.  The  report 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the 
biBce  of  the  clerk.      (Co.  Civ.  Proc.  §  1610). 

It  is  not  now  necessary  to  enter  the  report  at  length  in 
the  minutes  of  the  court.  Filing  the  report  and  excep- 
tions to  it,  and  a  notice  of  motion  for  judgment,  all 
these  things  are  usual  proceedings  in  the  action,  and  are 
governed  as  in  ordinary  actions.  (See  vol.  II,  p.  438, 
et  seq ) . 

Upon  the  application  of  any  party  to  the  action,  and 
upon  good  cause  shown,  the  court  may  set  aside  the 
report,  and,  if  necessary,  may  appoint  new  commission- 
ers, or  a  new  referee,  who  must  proceed,  as  prescribed, 
with  respect  to  those  first  appointed.  (Co.  Civ.  Proc. 
§  1611). 

No  exceptions  are  required  to  be  filed  to  the  report  of 
the  commissioners ;  but  a  motion  to  set  the  report  aside 
must  show  a  good  reason  for  it.  Such  a  motion  is  made 
on  notice,  with  affidavits  to  show  the  reason,  at  special 
term.  The  report  would  probably  be  set  aside  if  any 
irregularity  or  mistake  appeared  which  tended  to  the 
injury  of  the  party.  So  it  would  be  set  aside  for  any 
misconduct  of  the  commissioners  or  for  any  reason 
which  would  operate  to  set  aside  the  report  of  a  referee. 
( See  vol.  II,  p.  448 ) .  As  to  the  confirmation  of  the  re- 
port see  volume  II,  p.  444.  The  rule  that  upon  failure 
to  file  exceptions  the  report  is  confirmed  in  eight  days, 
does  not  apply  to  the  report  of  commissioners.  In  all 
cases  it  is  necessary  to  move  to  confirm  the  report  on 
notice,  if  the  defendant  has  appeared  and  is  entitled  to 
notice  of  the  proceedings. 

Sec.   6.   Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  or  of 
the  referee,  including  the  expense  of  a  survey,  when  it 
is  made,  must  be  taxed  under  the  direction  of  the  court ; 
and  the  amount  thereof  must  be  paid  by  the  plaintiff, 
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and  allowed  to  her,  upon  the  taxation  of  her  costs.  ( Co. 
Civ.  Proc.  §  1612).  For  the  amount  of  fees  see  volume 
II,  page  662. 

Sec.   7.   Final  judgment. 

Subdivision  1. — After  Admeasurement. 

Upon  the  report  being  confirmed  by  the  court,  final 
judgment  must  be  rendered.  If  the  referee  or  commis- 
sioners have  admeasured  and  laid  off  to  the  plaintiff  a 
distinct  parcel  of  the  property,  the  judgment  must 
award  to  her,  during  her  natural  life,  the  possession  of 
that  parcel,  describing  it,  subject  to  the  payment  of  all 
taxes,  assessments,  and  other  charges,  accruing  there- 
upon after  she  takes  possession.  If  the  referee  or  the 
commissioners  report,  that  it  is  not  practicable,  or  that, 
in  his  or  their  opinion,  it  is  not  for  the  best  interest  of 
all  the  parties  concerned,  so  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  the  final  judgment  must 
direct,  that  a  sum,  fixed  by  the  court,  and  specified 
therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be 
paid  to  the  plaintiff,  annually  or  oftener,  as  directed  in 
the  judgment,  during  her  natural  life,  for  her  dower  in 
the  property;  and  that  the  sum  so  to  be  paid,  be  and 
remain  a  charge  upon  the  property,  during  her  natural 
life.  The  final  judgment  may  also  award  damages  for 
the  withholding  of  dower.      ( Co.  Civ.  Proc.  §  1613 ) . 

The  court  may  take  proof  to  ascertain  what  is  one- 
third  of  the  rental  value  or  may  send  the  case  to  a 
referee  for  that  purpose  under  the  provisions  of  section 
1015 ;  if  sent  to  a  referee  the  proceedings  are  the  same 
as  in  any  other  action.  (Vol.  II,  p.  410,  et  seq. ) .  After 
entry  of  final  judgment  in  the  action,  the  court  has  no 
power  to  alter  the  same  by  providing  that  the  party  en- 
titled to  dower  should  be  paid  one-third  of  the  net  rents 
which  were  actually  received  and  no  more.  {Mclntyre 
V.  Ctorfc,  43  Hun,  352). 
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Subdivision  2. — After  a  Sale. 

Immediately  after  completing  the  sale,  and  executing 
the  proper  conveyance  to  the  purchaser,  the  officer  mak- 
ing the  sale  must  make  and  file  with  the  clerk  a  report 
thereof,  showing  the  name  of  the  purchaser,  and  the 
purchase  price  paid  by  him,  or,  if  the  property  was  sold 
in  parcels,  the  name  of  each  purchaser,  and  the  price 
and  a  description  of  the  parcel  sold  to  him;  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the 
sale,  pursuant  to  the  interlocutory  judgment;  the  pur- 
pose for  which  each  payment  was  made;  the  amount 
and  items  of  his  fees  and  expenses ;  and  the  net  amount 
of  the  proceeds,  after  deducting  the  payments.  (Co. 
Civ.  Proc.  §  1623). 

Upon  confirming  the  sale,  the  court  must  ascertain, 
by  a  reference  or  otherwise,  the  rights  and  interests  of 
each  of  the  parties  in  and  to  the  proceeds  of  the  sale,  and 
also  what  gross  sum  of  money  is  equal  to  the  value  of 
the  plaintiff's  dower  in  the  net  proceeds  of  the  sale,  cal- 
culated upon  the  principles  applicable  to  life  annuities. 
The  court  must  thereupon  render  final  judgment,  con- 
firming the  sale,  and  directing  that  the  gross  sum  so 
ascertained  be  paid  to  the  plaintiff,  in  full  satisfaction 
of  her  right  of  dower ;  and  that  the  remainder  of  the  pro- 
ceeds of  the  sale  be  distributed  among  the  persons  en- 
titled thereto.      (Co.  Civ.  Proc.  §  1624). 

If  a  reference  is  ordered  under  the  sections  just  quoted 
the  proceedings  are  the  same  as  upon  any  other  inci- 
dental reference.      (Vol.  II,  p.  410,  ct  seq.). 

The  provisions  of  the  code  in  the  article  regulating  the 
action  of  partition,  relating  to  a  sale  made  as  prescribed 
in  that  article,  and  to  the  distrib.ution,  investment,  and 
care  of  the  proceeds,  apply,  as  far  as  they  are  applicable, 
to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  in 
the  last  section.      (Co.  Civ.  Proc.  §  1625). 

The  provisions  of  the  article  referred  to  will  be  found 
in  chapter  fifty  of  this  book,  article  V,  ante. 
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A  judgment  in  favor  of  the  plaintiff  in  an  action  for 
dower,  is  enforceable  by  execution.  (Co.  Civ.  Proc. 
§  1240;  see  vol.  II,  p.  963). 

Subdivision  3. — Stay  on  Appeal. 

An  appeal  from  a  final  judgment,  ^warding  to  the 
plaintiff  possession  of  the  part  admeasured  and  laid  off 
to  her,  does  not  stay  the  execution  thereof,  unless  the 
court,  or  a  judge  thereof,  grants  an  order  directing  such 
a  stay.  Such  an  order  shall  not  be  granted,  if  an  under- 
taking is  given  on  the  part  of  the  respondent,  with  one 
or  more  sureties,  approved  by  the  court,  or  a  judge 
thereof,  to  the  effect  that,  if  the  judgment  appealed  from 
is  reversed  or  modified,  and  restitution  is  awarded,  she 
will  pay,  to  the  person  entitled  thereto,  the  value  of  the 
use  and  occupation  of  the  part  so  admeasured  and  laid 
off  to  her,  or  of  the  portion,  restitution  of  which  is 
awarded,  during  the  time  she  holds  possession  thereof, 
by  virtue  of  the  judgment.      (Co.  Civ.  Proc.  §  1616). 

Sec.    8.    Right  of  widow  after  judgment. 

The  admeasurement  is  conclusive  as  to  the  right  of 
dower,  and  the  location  and  extent  of  the  property  which 
has  been  set  off,  and  after  judgment  the  widow  has  no 
right  of  dower  in  a  part  not  assigned  to  her.  ( Graham 
Y.  Linden,  50  N.  Y.  547).  After  assignment,  the  widow 
is  in  possession  of  the  seizin  of  her  husband.  Her  title 
relates  back  to  the  time  of  the  marriage,  if  the  husband 
was  then  seized,  and  if  not,  it  relates  back  to  the  time 
when  he  became  seized.  The  seizin  of  the  heir  is  de- 
feated «&  initio  and  he  is  not  afterwards  considered  as 
ever  having  been  seized.  {Lawrence  v.  Brown,  5  N.  Y. 
394).  She  is  entitled  to  the  crops  which  were  on  the 
land  assigned  which  were  planted  or  sowed  before  her 
husband's  death.  (Clarh  v.  Battorf,  1  T.  &  C.  58). 
She  is  also  entitled  to  fruits  not  gathered,  and  grass  not 
cut  when  the  dower  was  assigned.  {Kain  v.  Fisher,  6 
N.  Y.  597). 

Where  a  portion  of  the  property  is  admeasured  and 
laid  off  to  the  plaintiff  as  her  dower,  a  lien,  which  is  in- 
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ferior  to  the  plaintiff's  right  of  dower,  attaches,  during 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion 
or  share  of  the  residue  which  was  subject  to  it,  as  if  the 
portion  laid  off  to  the  plaintiff  had  not  been  a  part  of 
the  property.      (Co.  Civ.  Proc.  §  1615). 

The  plaintiff  may,  from  time  to  time,  maintain  an 
action  against  the  owner,  or  a  person  who  was  the  owner 
of  the  property,  to  recover  any  instalment  of  the  sum, 
so  awarded  to  her  for  her  dower,  which  became  due  dur- 
ing his  ownership,  and  remains  unpaid.  Or,  if  an  in- 
stalment remains  due  and  unpaid,  she  may  maintain 
an  action  to  procure  a  sale  of  the  property,  and  enforce 
the  payment  of  the  instalments,  due  and  to  become  due, 
out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was 
a  mortgage  to  the  same  effect.  If,  at  any  time,  it  is 
made  to  appear  to  the  court,  that  the  rental  value  of  the 
real  property  has  materially  increased  or  diminished, 
the  court  may,  by  an  order,  to  be  made  upon  notice  to 
all  the  persons  interested,  modify  the  final  judgment,  by 
increasing  or  diminishing  the  sum  to  be  paid  to  the 
plaintiff.      (Co.  Civ.  Proc.  §  1614). 
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ARTICLE  I. 

FORECLOSURE   OP   MORTGAGE   ON   REAL   ESTATE. 

SECTION. 

1.  History  and  nature  of  the  action  for  foreclosure. 

2.  Remedies  of  mortgagee. 

3.  Purpose  of  the  action. 

Sec.    1.   History  and  nature  of  the  action  for  foreclosure. 

It  is  said  by  Chancellor  Kent  that  the  case  of  mort- 
gages is  one  of  the  most  splendid  instances  in  the  history 
of  our  jurisprudence  of  the  triumph  of  equitable  prin- 
ciples over  technical  rules  and  the  homage  which  these 
principles  have  received  by  their  adoption  in  the  courts 
of  law.  (4  Kent's  Com.  138).  In  a  court  of  common 
law  a  mortgage  was  an  ordinary  conveyance  following 
upon  a  contract  for  a  sale  or  for  a  lease.  The  mort- 
gagee took  the  place  of  the  mortgagor  as  owner  of  the 
land,  and  the  mortgagor  took  that  of  the  mortgagee  as 
the  owner  of  the  money  borrowed ;  the  subsequent  repay-, 
ment  of  the  money  and  reconveyance  of  land  being  regu- 
lated by  what  was  in  fact  nothing  else  than  a  subsidiary 
contract.     The  legal  estate  vested  in  the  mortgagee,  and 

(121) 


122  PRACTICE. 

it  was  forfeited  upon  default.  For  a  long  time  it  was 
held  that  the  mortgagor  had  no  estate  whatever  in  the 
land ;  and  that  his  equity  of  redemption,  as  it  was  and 
still  is  improperly  called,  was  not  a  right  in  the  land, 
but  only  a  bare  right  to  recover  the  estate  in  equity, 
after  breach  of  the  condition;  and  that  it  was  not  en- 
tailable, nor  was  it  an  estate,  nor  was  the  equity  of  re- 
demption of  the  wife  an  estate  of  which  the  husband 
was  entitled  to  be  tenant  by  the  curtesy.  This  rigor  of 
the  common  law  doctrine  was  not  abated  in  England 
until  the  time  of  George  II,  by  the  enactment  of  the  stat- 
ute which  permitted  the  mortgagor,  when  an  action  was 
brought  on  the  bond,  or  ejectment  on  the  mortgage,  to 
pay  to  the  mortgagee  the  mortgage  money,  interests  and 
costs  expended  in  any  suit  at  law  or  in  equity,  or  in  case 
of  his  refusal  to  accept  the  same,  to  bring  such  money 
into  court  where  such  action  was  pending,  and  the 
moneys  so  paid  or  brought  into  court  were  declared  to 
be  a  satisfaction  and  discharge  of  the  mortgage ;  and  the 
court  was  required  by  nile  to  compel  the  mortgagee  to 
assign,  surrender  or  reconvey  the  premises  to  the  mort- 
gagor, or  to  such  person  as  he  should  for  that  purpose 
appoint. 

Courts  of  equity,  however,  especially  in  America,  have 
never  acquiesced  in  the  rules  of  the  common  law.  In 
equity,  a  mortgage  of  land  is  regarded  as  a  mere  security 
for  a  debt  or  obligation,  which  is  considered  as  the  prin- 
cipal thing,  and  the  mortgage  only  as  the  accessory. 
The  mortgagee  is  recognized  as  having  nothing  more 
than  a  sort  of  security  for  his  debt,  which  is  provided 
by  the  conditional  power  of  sale;  and  whether  he  be  in 
possession  of  the  land  or  not,  is  treated  as  a  mere  trustee 
of  the  land  for  the  benefit  of  the  mortgagor  and  his  heirs. 
(Jones  on  Mort.  §  6,  et  seq.;  Pom.  Eq.  Jur.  §  1179,  et 
seq. ) .  But  while  no  title  in  the  strict  sense  is  held  to 
vest  in  the  mortgagee  of  the  land  until  after  foreclosure, 
yet  his  interest  is  in  some  cases  treated  and  regarded  as 
a  title  for  the  purpose  of  protecting  and  enforcing  the 
equities  between  the  parties.  An  instance  of  this  is 
found  in  MicMes  V.  Townsend  (18  N.  Y.  575),  where  it 
was  held  for  the  purpose  of  applying  the  doctrine  of 
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estoppel  by  deed  against  a  person  claiming  as  assignee 
of  the  mortgage  which  existed  at  the  time  of  his  prior 
conveyance  of  the  mortgaged  premises  with  warranty, 
but  which  was  assigned  to  him  afterwards.  In  Van 
Dyne  v.  Thuyre  (19  Wend.  162),  also  the  release  of  the 
equity  of  redemption  by  the  mortgagor  to  the  mortgagee 
was  held  to  inure  as  an  enlargement  of  the  estate  of  the 
mortgagee  so  as  to  prevent  the  plaintiff's  recovery  of 
dower  at  law  in  disregard  of  the  equity  of  the  defendant 
to  have  the  mortgage  first  satisfied  out  of  the  land. 
{Hubhell  V.  Moulsou,  53  N.  Y.  225).  So,  also,  if  the 
mortgagee,  with  the  consent  of  the  mortgagor,  has  en- 
tered upon  the  premises  and  taken  possession  of  them, 
the  courts  so  far  regard  him  as  the  owner  that  he  may 
set  up  his  title  as  mortgagee  in  possession  as  a  defense 
to  an  action  of  ejectment.  {Hotcell  v.  Leavitt,  95  N.  Y. 
617).  As  long  as  the  legal  notions  prevailed  with  re- 
gard to  the  nature  of  a  mortgage,  there  could  be  no  such 
thing  as  an  action  to  foreclose  it ;  but  the  remedy  of  the 
mortgagor  Avas  such  as  any  other  owner  of  property  out 
of  the  possession,  had  to  acquire  the  possession  of  his 
land.  The  first  innovation  upon  the  legal  notions 
which  the  court  permitted  was,  as  we  have  seen,  to  give 
to  the  mortgagor  the  right  to  redeem  after  failure  to 
perform  the  condition,  that  is,  to  come  in  and  pay  the 
debt  and  interest  and  recover  the  land  after  the  pay-day. 
And  in  proportion  as  the  equitable  notion  of  the  nature 
of  a  mortgage  acquired  strength,  the  rights  of  the  mort- 
gagor became  more  and  more  regarded,  until,  at  last, 
being  regarded  solely  as  the  owner  of  the  property,  the 
remedy  of  the  mortgagee  was  confined  in  some  states, 
especially  in  the  state  of  New  York,  to  an  action  by 
which  the  amount  of  his  debt  and  interest  was  liqui- 
dated and  in  default  of  the  payment,  the  land  was  sold 
to  satisfy  it.  This  action,  which  is  the  present  action 
for  foreclosure,  is  not  an  action  in  pcrsoncDii,  to  recover 
a  debt  from  an  individual,  but  is  in  the  nature  of  a  pro- 
ceeding ill  rem  to  appropriate  the  land  by  foreclosing 
the  lien  of  the  mortgage  and  applying  the  proceeds  to 
discharge  the  mortgage.  (ReirJiert  v.  StihreU,  172  N. 
Y.  83,  89 ) .     The  statutory  authorization  for  a  deficiency 
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judgment  does  not  change  the  character  of  the  action; 
such  a  right  is  not  a  distinct  and  independent  cause  of 
action,  but  is  an  incidental  remedy  subsidiary  to  the 
main  object  of  the  action.  (Id.).  This  foreclosure 
action  is  now  regulated  almost  entirely  by  statute. 

Sec.    2.   Remedies  of  mortgagee. 

At  common  law  the  mortgagee  might  at  the  same  time 
proceed  by  a  suit  upon  the  note  or  bond,  and  by  a  writ 
of  entry  or  ejectment  to  acquire  the  possession  of  the 
property;  and,  afterwards,  when  the  right  to  foreclose 
was  acquired,  he  might  concurrently  with  these  two  ac- 
tions maintain  a  bill  in  equity  to  foreclose  the  mortgage. 
(Jones  on  Mort.  §  1215).  Except  in  jurisdictions  where 
the  statute  has  forbidden  it,  all  of  these  remedies  might 
be  pursued  at  the  same  time.  {Oillnian  V.  III.  &  Miss. 
Tel.  Co.,  91  U.  ^.  603;  Jone.^  v.  Conde,  6  Johns.  Ch.  77). 
In  New  York,  at  present,  the  remedy  of  the  mortgagee 
is  confined  either  to  an  action  upon  the  bond,  or  to  the 
action  for  the  foreclosure  of  the  mortgage.  His  right 
to  maintain  ejectment  has  been  taken  away.  (Co.  Civ. 
Proc.  §  1498).  The  tAVO  actions  which  are  now  left  to 
the  mortgagee,  cannot  be  pursued  concurrently. 

While  an  action  to  foreclose  a  mortgage  upon  real 
property  is  pending,  or  after  final  judgment  for  the 
plaintiff  therein,  no  other  action  shall  be  commenced 
or  maintained,  to  recover  any  part  of  the  mortgage  debt, 
without  leave  of  the  court  in  which  the  former  action 
was  brought.     (Co.  Civ.  Proc.  §  1628). 

This  section  does  not  include  an  action  of  foreclosure 
pending  in  a  foreign  jifrisdiction.  {N.  Y.  L.  Ins.  Go.  v. 
Aitkin,  125  1^.  Y.  660). 

Where  final  judgment  for  the  plaintiff  has  been  ren- 
dered, in  an  action  to  recover  any  part  of  the  mortgage 
debt,  an  action  shall  not  be  commenced  or  maintained 
to  foreclose  the  mortgtge,  unless  an  execution  against 
the  property  of  the  defendant  has  been  issued,  upon  the 
judgment,  to  the  sheriff  of  the  county  where  he  resides, 
if  he  resides  within  the  state,  or,  if  he  resides  without 
the  state,  to  the  sheriff  of  the  county  where  the  judg- 
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ment-roll  is  filed;  and  has  been  returned  wholly  or 
partly  unsatisfied.      (Co.  Civ.  Proc.  §  1630). 

The  effect  of  these  two  sections  is  to  permit  only  one 
action  at  the  same  time,  except  as  permitted  by  said  sec- 
tions, for  they  forbid  a  suit  in  equity  to  foreclose  the 
mortgage  until  the  remedy  at  law  upon  the  bond  is  ex- 
hausted, and  an  action  at  law  on  the  bond  is  forbidden 
while  a  suit  in  equity  to  foreclose  the  mortgage  is  pend- 
ing except  by  leave  of  court.  [Reichert  v.  t^tUtceU,  172 
N.  Y.  83,  88).  It  was  held  in  that  case  that  the  sec- 
tions in  question  did  not  prohibit  a  separate  foreclosure 
in  equity  of  two  separate  mortgages  upon  separate 
pieces  of  property,  although  each  was  given  to  secure  the 
payment  of  the  same  indebtedness. 

The  granting  of  leave,  under  section  1628,  is  entirely 
discretionary  with  the  court,  to  be  granted  or  refused 
in  accordance  with  the  equities  of  the  case.  {Eq.  L.  Ins. 
8oc.  v.  Stevens,  63  N.  Y.  344).  Where  the  mortgagee 
has  yoluntarily  refrained  from  asking  a  deficiency 
judgment  in  the  foreclosure  suit,  some  satisfactory  rea- 
son is  required  to  be  shown  before  he  will  be  permitted 
.  to  institute  a  separate  action  at  law  on  the  bond.  ( Id. ) . 
The  rule  seems  to  be  that  extraordinary  and  exceptional 
circumstances  must  be  shown  to  warrant  the  granting 
of  such  an  application.  {Matter  of  Byrne,  81  App.  Div. 
74,  and  cases  cited).  The  application  should  be  on 
notice,  and  not  ex  parte.  {Matter  of  Marshall,  53  App. 
Div.  136,  138-139).  For  a  further  discussion  of  this 
matter,  see  volume  I,  pp.  123-125. 

Section  1630  applies  to  a  judgment  by  confession. 
{Guilford  v.  Crandall,  69  Hun,  414). 

Where  it  is  sought  to  foreclose  a  mortgage  the  most 
common  action  is  that  which  is  brought  for  foreclosure 
and  sale.  A  strict  foreclosure,  which  was  at  first  the 
only  method  of  foreclosing  the  mortgage,  is  now  practi- 
cally but  little  in  use.  The  power  to  permit  strict  fore- 
closure was  not  given  to  the  courts  by  statute  {Bolles  v. 
Dtiff,  43  N.  Y.  469,  473) ;  and,  therefore,  it  is  not  proba- 
ble that  it  was  taken  away  by  the  requirement  of  section 
1626  of  the  code  of  civil  procedure,  that  in  an  action  to 
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foreclose  a  mortgage  on  real  property  the  judgment 
must  in  all  cases  direct  the  sale  of  the  property  mort- 
gaged. {Fnnildyu  v.  Huyivurd,  61  How.  Pr.  43).  In- 
deed, in  comparatively  recent  decisions  of  the  court  of 
appeals,  the  existence  of  this  power  has  been  recog- 
nized, though  the  limitations  placed  upon  it  have  been 
such  that  it  is  of  no  practical  utility.  {Moultotv  v.  Cor- 
nish, 138  N.  Y.  133;  Denton  v.  Ontario  Co.  Nat.  Bk.,  150 
N.  Y.  126,  134).  Those  limitations  will  be  discussed 
hereafter. 

The  mortgagee  may  also  proceed  by  means  of  foreclos- 
ure by  advertisement,  as  provided  by  sections  2387  to 
2409,  inclusive,  of  the  code.  As  this  remedy  is  a  special 
proceeding,  and,  as  the  courts  have  held  that  the  papers 
must  show  a  strict  and  literal  compliance  with  every 
part  of  the  statute,  it  is  not  ordinarily  resorted  to,  and 
will  not  be  discussed  here. 

Sec.    3.    Purpose  of  the  action. 

The  object  of  the  action  for  foreclosure  and  sale  of 
the  mortgaged  premises  is  to  allow  the  mortgagee  to  col- 
lect the  amount  due  upon  the  mortgage,  or  to  invest 
him  by  sale  of  the  property  with  the  legal  title,  and  to 
enable  him  to  get  possession  of  the  property,  free  from 
any  title  or  liens  acquired  subsequent  to  his  mortgage. 
To  do  this,  the  amount  due  upon  the  mortgage  is  fixed 
in  the  judgment,  and  the  property  is  sold  by  a  referee 
for  that  purpose,  who  is  instructed  to  pay  to  the  plain- 
tiff the  amount  of  his  mortgage,  or  so  much  of  it  as  shall 
be  applicable  after  payment  of  the  costs  and  expenses  of 
the  action,  and  other  prior  charges. 
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ARTICLE  il. 
BRINGING   THE   ACTION. 

SECTION. 

1.  In  what  court  to  be  brought. 

2.  Place  of  trial. 

3.  Who  may  be  parties. 

4.  How  to  bring  the  action. 

5.  Pleadings. 

Sec.    1.   In  ttrliat  court  to  be  brought. 

The  action  may  be  brought  in  the  supreme  court, 
(vol.  I,  pp.  65-66).  The  supreme  court  has  jurisdiction, 
not  only  of  the  action  to  foreclose  a  mortgage  upon 
lands  within  this  state,  but  also  where  a  part  of  the 
land  is  situated  without  the  state.  ( Union  Trust  Go.  v. 
Olmsted,  102  N.  Y.  729 ) .  County  courts  also  have  juris- 
diction of  actions  for  the  foreclosure  of  mortgages;  but 
only  where  the  property  is  situated  within  the  county. 
(Vol.  I,  p.  72).  The  county  court,  however,  has  no 
jurisdiction  of  an  action  which  is  brought  to  correct  a 
mistake  in  a  mortgage  and  for  a  foreclosure  of  the  mort- 
gage as  corrected  {Thomas  v.  Harmon,  46  Hun,  75; 
affd.,  122  N.  Y.  84),  though  it  may  grant  any  relief 
which  may  properly  be  said  to  be  incidental  to  the  fore- 
closure, such  as  a  reformation  of  the  conditions  of  the 
bond  secured  by  the  mortgage,  in  respect  of  interest. 
(Mead  v.  Langford,  56  Hun,  279).  See,  also,  on  the 
county  court's  jurisdiction,  volume  I,  page  74. 

Sec.   Z.   Place  of  trial. 

The  action  is  triable  in  all  cases  in  the  county  where 
the  property  or  some  part  thereof  is  situated.  (Vol.  II, 
p.  127). 

Sec.    3.    Who  may  be  parties. 

This  subject  is  fully  discussed  in  vol.  I,  pp.  175-178. 
One  owning  part,  of  a  mortgage  only,  may  be  a  sole  plain- 
tiff in  an  action  to  foreclose  it.  (Batterman  v.  Albright, 
6  N.  Y.  St.  Rep.  334;  affd.,  122  N.  Y.  484).  In  such  case, 
however,  the  owners  of  the  remainder  of  the  mortgage 
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should  be  made  parties  defendant,  and  the  reason  for 
that  action  should  be  stated  in  the  complaint.  If  the 
mortgagees  are  joint  owners  their  interest  so  far  par- 
takes of  the  nature  of  the  debt  that  the  doctrine  of  sur- 
vivorship applies  and  the  foreclosure  may  be  brought 
in  the  name  of  the  survivor,  without  making  the  per- 
sonal representatives  of  the  deceased  owner  parties  to 
the  action.  (Jones  on  Mort,  §  1382).  Usually  prior  in- 
cumbrancers are  not  proper  parties  to  the  action ;  but  the 
plaintiff  may  join  them  as  defendants  for  the  purpose 
of  having  the  amount  due  to  them  ascertained  and  paid 
out  of  the  proceeds.  {Guilford  v.  Jacohie,  69  Hun, 
420 ) .  If  the  prior  incumbrancer  does  not  wish  his  rights 
adjudicated  in  that  way,  he  must  appear  and  duly  object 
that  he  is  not  a  proper  party  to  such  an  action  {Jacobie 
V.  Mickle,  144  N.  Y.  237) ;  if  he  defaults  and  the  judg- 
ment follows  the  prayer  of  the  complaint  he  is  bound 
thereby.  (Id.).  Where  no  such  purpose  is  indicated 
in  the  complaint,  and  no  such  provision  is  incorporated 
in  the  judgment,  a  prior  lien  is  not  cut  off,  although 
the  holders  thereof  are  joined.  (Emigrant  Ind.  Sav. 
Bank  V.  Goldman,  75  N.  Y.  127;  Nelson  v.  Brown,  144 
N.  Y.  384).  So  also  the  plaintiff  may  join  as  a  party 
defendant  one  who  asserts  a  right  in  the  mortgage  prem- 
ises prior  to  the  mortgage  in  suit;  and  the  question  of 
priority  may  properly  be  determined  in  the  action. 
(Brown  v.  Volkening,  64  N.  Y.  76;  Older  v.  Russell,  8 
App.  Div.  518).  Contingent  remaindermen  are  not 
necessary  parties  defendant.  (N.  Y.  Sec.  &  Tr.  Go.  v. 
Schoenherg,  87  App.  Div.  262). 

Any  person  who  is  liable  for  the  payment  of  the  debt 
secured  by  the  mortgage  may  be  made  a  defendant  in 
the  action.      (Co.  Civ.  Proc.  §  1627). 

Sec.   4.   Ho-w  to  bring  the  action. 

If  leave  to  sue  is  necessary,  the  manner  of  making 
application  will  be  found  in  vol.  I,  pp.  123,  et  seq.,  where 
are  also  stated  the  circumstances  under  which  such 
leave  is  necessary.  A  notice  of  pendency  of  action  (Vol. 
I,  pp.  237,  et  seq.)  should  be  filed;  and  the  complaint 
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should  be  filed  at  the  same  time.  The  summons  is  iu 
the  usual  form.  (Vol.  I,  pp.  191,  ct  seq.).  There 
should  be  served  with  the  summons  a  notice  of  no 
personal  claim  on  all  those  defendants  against  whom 
judgment  for  a  deficiency  is  not  asked.  (Vol.  I,  p.  197). 
If  the  parties  are  unknown  or  infants,  the  rules  which 
have  been  prescribed  for  ordinary  actions  apply.  (Vol. 
I,  pp.  181,  182).  If  the  parties  are  non-residents,  ser- 
vice may  be  made  by  publication.  (Vol.  I,  p.  217  ) .  Be- 
fore the  code,  it  was  held  that  if  the  mortgage  had  been 
made  by  the  husband  and  wife,  and  the  \vife  had  no  in- 
terest in  the  property  except  her  inchoate  riglit  of  dower, 
sen-ice  on  the  husband  alone  was  sufficient  (Ferguson  v. 
Smith,  2  Johns.  Ch.  139),  and  service  on  her  was  only 
necessary  where  the  proceeding  was  against  her  only  in 
respect  of  her  separate  estate.  (Feitner  v.  Lcicis,  119 
N.  Y.  131;  Feitner  v.  Hoeyer,  15  N.  Y.  St.  Rep.  377; 
affd.,  121  N.  Y.  660) .  The  fact  that  the  wife  was  an  in- 
fant did  not  affect  the  rule.  ( Id. ) .  The  rule  has  been 
abolished;  and  where  a  wife  is  not  personally  served, 
a  judgment  is  void  against  her  and  does  not  affect  her 
inchoate  right  of  dower.  (Taggart  v.  Wade,  49  Hun, 
265;  vol.  I,  p.  200). 

Sec.   5.   Pleadings. 

The  complaint  must  set  out  the  facts  showing  the 
right  of  the  plaintiff  to  maintain  the  action,  and  that 
there  is  a_  cause  of  action  against  the  defendants,  so  that 
the  reason  why  they  are  made  parties  should  appear.  If 
there  are  infant  defendants,  the  complaint  must  state 
what  their  interest  is,  and  whether  it  is  paramount  or 
subsequent  to  the  interest  of  the  mortgagee.  (AM rich  v. 
Lapham,  6  How.  Pr.  129).  A  general  allegation  in  the 
complaint  that  certain  of  the  defendants  have  or  claim 
some  interest,  in  or  lien  upon  the  premises,  which  inter- 
est or  lien,  if  any,  is  subsequent  to  the  plaintiff's  mort- 
gage, is  sufficient  to  state  and  constitute  a  cause  of  ac- 
tion against  such  defendants.  What  the  rights  are  is 
only  important  in  the  contest  as  to  the  surplus.  {Drury 
v.  Clark,  16  How.  Pr.  424). 
9 
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The  complaint,  in  an  action  to  foreciose  a  mortgage 
upon  real  property,  must  state,  whether  any  other  action 
has  been  brought  to  recover  any  part  of  the  mortgage 
debt,  and,  if  so,  whether  any  part  thereof  has  been  col- 
lected.    (Co.  Civ.  Proc.  §1629). 

If  any  proceedings  have  been  had  to  recover  any  part 
of  the  mortgage  debt,  the  complaint  should  state  what 
they  were,  and  against  whom  they  were  taken.  {Patti- 
son  V.  Foicers,  4  Paige,  549).  Where  the  complaint 
stated  that  no  proceedings  had  been  had  at  law  to  re- 
cover the  amount  due  on  the  bond,  and  the  defendants 
pleaded  a  judgment  which  the  plaintiff  held  against 
them  as  being  for  a  part  of  the  debt  secured  by  the  mort- 
gage, and  such  appeared  to  be  the  case,  it  was  held  to  be 
a  fatal  objection ;  but  the  plaintiff  was  allowed  to  amend, 
if  he  had  exhausted  his  remedy  at  law  upon  the  judg- 
ment. {Lovettv.  Qerman  Ref.  Gh.,  12  Barb.  67).  The 
rules  with  regard  to  the  other  pleadings  are  precisely 
the  same  as  those  in  any  other  action ;  and  will  be  found 
stated  in  their  proper  place  in  the  first  volume  of  this 
work. 


ARTICLE  III. 

PROCEEDINGS  IN  THE  ACTION. 

SECTION. 

1.  Default. 

2.  Trial. 

3.  Provisional  remedies. 

4.  Judgment. 

5.  Tender  of  amount  due. 

Sec.    1.   Default. 

Judgment  on  default  can  only  be  taken  by  application 
to  the  court.  The  rule  of  procedure  in  these  cases  is  the 
same  as  in  every  other  case,  except  so  far  as  it  is  modi- 
fied by  general  rule  60,  which  is  lound  in  vol.  II,  pp. 
717,  718,  721.  A  reference  to  compute  the  amount  due 
is  usually  ordered  in  all  cases  (vol.  II,  p.  721)  ;  unless 
the  court  sees  fit  to  take  proof  without  the  intervention 
of  a  referee,  which  it  is  always  at  liberty  to  do.     If  the 
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amount  is  not  all  due,  the  order  of  ixfereuoe  should 
direct  the  referee  to  take  proof  and  report  \\hether  the 
mortgaged  property  is  so  circumstanced  that  it  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  par- 
ties. (Co.  Civ.  Proc.  §§  1636,  1637).  It  is  improper 
to  provide  in  the  order  of  reference  that  the  referee's 
report  should  be  confirmed  without  further  application 
to  the  court.  {Cittens'  Sar.  Bank  v.  Bauer,  49  Hun, 
238).  The  proceedings  befoi'e  a  referee  are  the  same 
as  in  other  interlocutory  references  (see  vol.  II,  pp. 
410,  et  seq. )  ;  except  as  to  the  manner  of  taking  the  proof 
before  a  referee,  as  to  which,  see  vol.  II,  p.  721;  also, 
Genl.  Rule,  60.  See,  also,  vol.  II,  pp.  437,  441,  442,  444. 
The  report  of  the  referee  should  show  the  facts  upon 
which  his  conclusions  are  based,  and  be  accompanied 
with  the  abstract  of  the  documentary  evidence  produced 
before  him.  {Wolcott  v.  M'cacer,  3  How.  Pr.  159;  Se- 
curity F.  Ins.  Co.  V.  Martin,  15  Abb.  Pr.  479).  Where 
the  mortgagee  has  been  compelled,  in  order  to  preserve 
his  security,  to  pay  a  lien,  the  amount  so  paid  may  be 
added  to  the  mortgage;  but  the  expenses  of  insurance 
made  by  him  cannot  be  added,  unless  it  was  done  by  the 
express  agreement  of  the  mortgagor  or  the  owner  of  the 
estate.  (Faure  v.  Wmans,  Hopk.  Ch.  283).  A  report 
made  upon  default  in  this  action  is  not  within  section 
763  of  the  code  of  civil  procedure,  providing  for  judg- 
ment after  the  death  of  a  party  after  the  report.  ( Smith 
V.  Joyce,  3  N.  Y.  St.  Eep.  560 ) .  As  to  notice  of  applica- 
tion for  judgment  on  the  referee's  report,  see  volume  II, 
p.  712.  The  application  is  made  as  in  other  actions 
where  application  to  the  court  is  necessary  before  en- 
tering judgment.  (Vol.  II,  p.  714,  et  seq.).  The  offi- 
cial searches  must  in  all  cases  be  filed  with  the  judg- 
ment-roll.     (Genl.  Rule,  64). 

Sec.   2.   Trial. 

The  action  is  an  equity  action,  and  is  to  be  tried,  like 
others,  by  the  court  without  a  jury  at  special  term,  un- 
less issues  are  ordered  settled  for  trial  by  jury ;  in  which 
case  the  proceedings  are  the  same  as  in  other  actions; 
and  will  be  found  stated  in  volume  II,  pp.  224,  et  seq. 
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Where  part  of  the  defendants  have  answered  and  part 
appeared  and  not  answered,  but  are  entitled  to  notice 
of  the  application  for  judgment,  notice  of  trial  should 
be  given  to  all,  and  the  necessary  proof  may  be  taken 
by  the  court  at  the  trial,  and  no  order  of  reference  to 
commute  the  amount  due  will  be  required. 

Sec.    3.    Provisional  remedies. 

The  court  has  authority  to  appoint  a  receiver  in  a 
proper  case.  The  rules  with  regard  to  the  appointment 
of  a  receiver  will  be  found  at  vol.  I,  p.  697,  et  seq.  So 
far  as  they  are  especially  applicable  to  mortgage  cases 
they  will  be  found  at  vol.  I,  pp.  707-709.  As  to  injunc- 
tions to  stay  waste,  see  vol.  I,  p.  578. 

Sec.   4.   Judgment. 

In  an  action  to  foreclose  a  mortgage  upon  real  prop- 
erty, if  the  plaintiff  becomes  entitled  to  final  judgment, 
it  must  direct  the  sale  of  the  property  mortgaged,  or  of 
such  part'  thereof  as  is  sufficient  to  discharge  the  mort- 
gage debt,  the  expenses  of  the  sale,  and  the  costs  of  the 
action.      (Co.  Civ.  Proc.  §  1626). 

In  e^^ery  judgment  for  the  sale  of  mortgaged  premises, 
the  description  and  particular  boundaries  of  the  prop- 
erty to  be  sold,  so  far,  at  least,  as  the  same  can  be  ascer- 
tained from  the  mortgage,  shall  be  inserted.  And,  un- 
less otherwise  specially  ordered  by  the  court,  the  judg- 
ment shall  direct  that  the  mortgaged  premises,  or  so 
much  thereof  as  may  be  sufficient  to  discharge  the  mort- 
gage debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provided  by  section  1626  and  1676  of  the  code, 
and  which  may  be  sold  separately  without  material  in- 
jury to  the  parties  interested,  be  sold  by  or  under  the 
direction  of  the  sheriff  of  the  county,  or  referee,  and 
that  the  plaintiff,  or  any  other  party  may  become  a  pur- 
chaser on  such  sale;  that  the  sheriff  or  referee  execute 
a  deed  to  the  purchaser;  that  out  of  the  proceeds  of  the 
sale,  unless  otherwise  directed,  he  pay  the  expenses  of 
the  sale,  as  provided  in  section  1676,  aforesaid,  and  that 
he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of 
his  debt,  interest  and  costs,  or  so  much  as  the  purchase 
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money  will  pay  of  the  same,  and  that  he  take  the  receipt 
of  the  plaintiff,  or  his  attorney  for  the  amount  so  paid, 
and  file  the  same  with  his  report  of  sale;  and  that  the 
purchaser  at  such  sale  be  let  into  possession  of  the  prem- 
ises on  production  of  the  deed.      (Genl.  Rule,  61). 

The  expenses  mentioned  in  this  rule  are  taxes,  assess- 
ments, and  water  rates  which  are  liens  upon  the  prop- 
erty sold;  and  such  as  may  be  necessary  to  redeem  the 
property  from  any  sales  for  taxes,  assessments  or  water 
rates  that  have  not  become  absolute.  ( Co.  Oiv.  Proc. 
§  1676 ) .  The  court  may,  however,  direct  that  the  sale 
be  made  subject  to  such  taxes  or  assessments,  in  which 
case  the  referee  will  not  be  called  upon  to  pay  them. 
{Day  V.  To'H-n  of  New  Lots,  107  N.  Y.  148).  A  provi- 
sion that  the  referee  pay  taxes,  assessments,  etc.,  does 
not  estop  the  purchaser  from  questioning  the  validity 
of  the  tax  sale  of  the  property  for  taxes  or  assessments. 
(Simms  V.  Yoght,  94  N.  Y.  654).  Where  there  are  two 
or  more  parcels  of  land,  and  the  situation  of  the  prop- 
erty and  the  nature  and  amount  of  the  subsequent  in- 
cumbrances have  been  brought  to  the  notice  of  the  court, 
it  may  authorize  a  sale  of  a  sufficient  amount  of  the 
mortgaged  premises  to  pay  all  of  the  incumbrances. 
{Andrews  v.  O'Mahoney,  112  N.  Y.  567). 

The  referee  to  sell  should  be  named  in  the  judgment; 
and  the  court  may,  if  it  thinks  proper,  direct  in  the  judg- 
ment the  order  of  sale.  It  has  jurisdiction  also  to  re- 
quire the  mortgagor  to  execute  a  conveyance  of  the 
premises  if  it  is  necessary  to  complete  the  sale.  ( Union 
Trust  Go.  V.  Olmsted,  102  N.  Y.  729).  The- judgment 
must  be  entered  in  each  county  where  the  lands  are 
situate  before  a  purchaser  can  be  required  to  pay  the 
purchase  money  or  to  accept  the  deed.  ( Co.  Oiv.  Proc. 
§  1677).  It  is  a  final  judgment  from  which  an  appeal 
may  be  taken  to  the  court  of  appeals.  [Morris  v. 
Morange,  38  N.  Y.  172;  Wager  v.  Link,  134  N.  Y.  122). 
But,  while  a  final  judgment  for  all  purposes  of  review, 
in  other  respects  it  is  interlocutory ;  the  sale  is  the  final, 
concluding  act,  barring  and  foreclosing  the  interests  of 
the  parties.  [Nutt  v.  Cuming,  155  N.  Y.  309 ) .  It  need 
not  necessarily  be  made  by  the  same  judge  who  tries  the 
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issues  in  the  action.  {Chamberlain  v.  Dempsey,  36  N. 
Y.  144).  The  court  may,  if  it  see  fit,  reserve  all  ques- 
tions of  costs  until  the  confirmation  of  the  report  of  the 
referee.  (Id.).  The  judgment  should  contain  direc- 
tions as  to  the  entering  of  judgment  for  a  deficiency. 
{Moore  v.  Shaw,  15  Hun,  428;  appeal  dismissed,  77  N. 
Y.  512;  Wager  v.  Link,  supra).  If  authority  is  not 
given  to  enter  a  judgment  for  any  deficiency  that  may 
be  found,  it  is  irregular  to  do  so.  {Bay  v.  Johnson,  5 
Wk.  Dig.  237).  Where  the  decision  of  the  court  per- 
mitted a  judgment  for  a  deficiency  to  be  entered;  but 
the  plaintiff  saw  fit  to  enter  one  without  providing  for 
such  relief,  the  defendant  who  was  found  to  be  liable 
for  a  deficiency  was  held  to  be  discharged  from  such 
liability.  {Mutual  L.  Ins.  Co.  v.  Hoyt,  15  Wk.  Dig. 
489).  It  seems,  however,  that  a  judgment  can  be  cor- 
rected by  amendment,  in  this  respect  {Spraf/iie  v.  Jones, 
9  Paige,  395),  though  not  after  the  sale.  ( United  States 
Trust  Co.  V.  Schliep,  23  Civ.  Proc.  Rep.  264;  s.  c,  59 
N.  Y.  St.  Rep.  867).  Where  an  assignee  for  the  benefit 
of  creditors  is  joined  as  a  party  defendant  in  an  action 
for  the  foreclosure  of  a  mortgage  which  had  been  as- 
sumed by  his  assignors,  judgment  for  a  deficiency  should 
not  be  rendered  against  the  assignee  but  against  the 
assignors.  {Payne  v.  Smith,  28  Hjin,  lOi).  Judgment 
for  deficiency  may  be  entered  against  the  personal  repre- 
sentatives of  the  mortgagor  {Glacius  v.  Fogel,  8S  N.  Y. 
434)  ;  or  against  a  guarantor  of  payment  {Of peer  v. 
Burchell,  19  Alb.  L.  J.  57)  ;  or  against  one  who  guar- 
antees "payment  by  foreclosure  and  sale"  {Vunderbilt 
V.  Schreyer,  91  N.  Y.  392)  ;  but  such  judgment  cannot  be 
entered  against  a  surety  for  a  particular  debtor,  against 
whom  the  action  has  been  discontinued  and  judgment 
waived.  {Hencken  v.  James,  16  Wk.  Dig.  33).  Where 
a  person  liable  to  the  plaintiff  for  the  payment  of  the 
debt  already  secured  by  the  mortgage,  has  been  made 
a  defendant  in  the  action  and  has  appeared  or  has  been 
personally  served  with  a  summons,  judgment  for  defi- 
ciency may  be  awarded  against  him.  (Oo.  Civ.  Proc. 
§  1 627 ) .     This  includes  a  grantee  of  the  premises  who 
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has  assumed  the  mortgage  {Hahey  v.  Rccd,  9  Paige, 
446)  ;  but  not  if  he  has  taken  a  deed  as  security  onlj-. 
{Root  V.  Wright,  84  N.  Y.  72).  Judgment  for  a  defi- 
ciency may  be  entered  against  a  defendant  who  is  an 
obligor  on  a  bond,  although  he  is  not  one  of  the  mort- 
gagors. {Thome  v.  Neichy,  59  How.  Pr.  120).  A  per- 
sonal judgment  cannot  be  entered  against  a  non-resident 
who  was  not  personally  served  within  the  state  and  who 
did  not  appear.  {Schwinger  v.  Hickok,  53  N.  Y.  280). 
One  against  whom  the  payment  of  a  deficiency  has  been 
adjudged,  is  not  relieved  by  the  fact  that  there  was  a  re- 
sale of  the  premises.  ( Goodwin  v.  Simonson,  74  N.  Y. 
133). 

Where  the  mortgage  debt  is  not  all  due,  and  the  mort- 
gaged property  is  so  circumstanced,  that  it  can  be  sold 
in  parcels  without  injury  to  the  interests  of  the  parties, 
the  final  judgment  must  direct,  that  no  more  of  the 
property  be  sold,  in  the  first  place,  than  is  sufficient  to 
satisfy  the  sum  then  due,  with  the  costs  of  the  action 
and  expenses  of  the  sale;  and  that,  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the 
plaintiff  may  apply  for  an  order,  directing  the  sale  of 
the  residue,  or  of  so  much  thereof  as  is  necessary  to 
satisfy  the  amount  then  due,  with  the  costs  of  the  appli- 
cation and  the  expenses  of  the  sale.  The  plaintiff  may 
apply  for  and  obtain  such  an  order,  as  often  as  a  default 
happens.      (Co.  Civ.  Proc.  §  1636). 

If  only  a  part  of  the  amount  of  the  mortgage  is  due 
when  the  suit  is  brought,  taut  further  sums  taecome  due 
before  the  entry  of  the  judgment,  the  court  may  direct 
judgment  to  be  entered  not  only  for  the  sum  due  when 
the  action  was  brought,  taut  for  such  other  sums  as  have 
taecome  due  since.      {Asendorf  v.  Meyer,  8  Daly,  278). 

If,  in  a  case  specified  in  sections  1634,  1635  and  1636, 
it  appears  that  the  mortgaged  property  is  so  circum- 
stanced, that  a  sale  of  the  whole  will  he  most  taeneficial 
to  the  parties,  the  final  judgment  must  direct,  that  the 
whole  property  tae  sold;  that  the  proceeds  of  the  sale, 
after  deducting  the  costs  of  the  action,  and  the  expenses 
of  the  sale,  tae  either  applied  to  the  satisfaction  of  the 
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^\■hole  sum  secured  by  the  mortgage,  with  such  a  rebate 
of  interest,  as  justice  requires;  or  be  first  applied  to  the 
pavmcut  of  the  sum  due,  and  the  balance,  or  so  much 
thereof  as  is  necessary,  be  invested  at  interest,  for  the 
benefit  of  the  plaintiff,  to  be  paid  to  him  from  time  to 
time,  as  any  part  of  the  principal  or  interest  becomes 
due.      (Co.  Civ.  Proc.  §  1637). 

The  court  in  giving  judgment  is  to  take  into  considera- 
tion all  the  liens  which  existed  subsequent  to  that  of  the 
mortgage  itself.  As  these  liens  are  all  cut  off  by  a  sale, 
they  must  be  protected  by  the  court  which  orders  a  sale, 
or  they  are  lost.  The  eciuities  of  all  holders  of  liens 
which  are  of  later  date  than  that  of  the  mortgage  and 
who  are  parties  to  the  suit  are  as  much  before  the  court 
as  objects  of  its  care  as  the  rights  of  the  owners  of  the 
mortgage  primarily  to  be  foreclosed.  (Livingston  v. 
MUdniiii,  19  N.  Y.  440).  And  such  protection  is  to  be 
accorded  them,  whether  the  holders  of  the  subsequent 
liens  have  served  copies  of  their  answers  on  the  mort- 
gagor, their  co-defendant,  or  not.  {Dobbs  v.  Niebuhr, 
15  Daly,  52).  If  a  subsequent  incumbrancer  is  not  a 
party  to  the  action,  the  sale  is  nevertheless  valid  as  to 
him,  and  his  only  remedy  is  by  an  action  to  be  permitted 
to  come  in  and  redeem  from  the  mortgage.  {Salmon  V. 
Allen,  11  Hun,  29).  The  judgment  cannot  impair  the 
liens  of  senior  mortgages  or  prior  incumbrances,  unless 
it  is  expressly  adjudged  upon  some  equitable  ground 
(Clements  v.  Griswold,  46  Hun,  377)  ;  but  while  a  prior 
incumbrancer  or  one  who  claims  adversely  is  not  usually 
a  proper  party  in  a  foreclosure  suit,  still  where  th& 
claim  is  stated  in  the  complaint  it  may  be  the  subject  of 
adjudication;  and  the  judgment  thereon  is  conclusive 
(Goebel  v.  Iffla,  111  N.  Y.  170)  ;  but  such  an  adjudica- 
tion will  not  usually  be  made  in  the  face  of  the  objection 
by  a  prior  incumbrancer.  ( Id. ;  Jacobie  v.  Mickle,  144 
N.  Y.  237).  Where  such  prior  incumbrancer  is  so  made 
a  party,  the  judgment  should  provide  for  the  payment 
of  his  mortgage  out  of  the  first  net  proceeds  of  the  sale 
after  deducting  the  referee's  fees  and  expenses.  (Cruil' 
ford  V.  Jacobie,  69  Hun,  420). 
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Sec.   5.   Tender  of   amount   due. 

^^'here  an  action  is  brought  to  foreclose  a  mortgage 
upon  real  property,  upon  which  a  portion  of  the  princi- 
pal or  interest  is  due,  and  another  portion  of  either  is  to 
become  due,  the  complaint  must  be  dismissed,  without 
costs  against  the  plaintiff,  upon  the  defendant  paying 
into  court,  at  any  time  before  a  final  judgment  directing 
a  sale  is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 
(Co.  Civ.  Proc.  §1634). 

If  there  is  a  dispute  as  to  the  amount  of  costs,  the  de- 
fendant may  offer  to  pay  the  amount  due  upon  the  mort- 
gage, and  such  costs  as  he  thinks  proper;  and  upon  a 
refusal  by  the  plaintiff  to  accept  the  amount  tendered, 
the  defendant  may  apply  to  the  court  on  motion  upon 
notice  for  leave  to  pay  the  amount  due,  and  such  costs 
as  the  court  may  in  its  discretion  allow;  and  the  court 
should  entertain  the  application  and  permit  the  pay- 
ment, fixing  the  costs ;  and  directing  that  upon  the  pay- 
ment being  made,  the  action  should  be  discontinued,  or 
proceedings  therein  stayed,  as  may  be  proper.  {Bartow 
V.  Cleveland,  16  How.  Pr.  364 ;  7  Abb.  Pr.  339 ) .  Tender 
of  the  amount  of  the  mortgage  and  costs  if  any,  dis- 
charges the  lien  of  the  mortgage.  {Kortright  v.  Gady, 
21  N.  Y.  343). 

In  a  case  specified  in  section  1634,  if,  after  a  judg- 
ment directing  a  sale  is  rendered,  but  before  the  sale  is 
made,  the  defendant  pays  into  court  the  amount  due  for 
principal  and  interest,  and  the  costs  of  the  action,  to- 
gether with  the  expenses  of  the  proceedings  to  sell,  if 
any,  all  proceedings  upon  the  judgment  must  be  stayed ; 
but,  upon  a  subsequent  default  in  the  payment  of  prin- 
cipal or  interest,  the  court  may  make  an  order,  direct- 
ing the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due.      (Co.  Civ.  Proc.  §  1635). 
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ARTICLE  IV. 

SALE. 

SECTION. 

1.  How  and  by  whom  made. 

2.  Conveyance. 

3.  Eeferee's  report  of  sale,  and  confirmation. 

Sec.    1.   Ho^tr  and  by  xrlioin  made. 

The  sale  is  to  be  made  by  the  sheriff  or  by  a  referee 
appointed  in  the  final  judgment.  Such  referee  should 
always  be  selected  by  the  court,  and  not  by  a  party. 
( Genl.  Rule,  61 ) .  The  mode  of  conducting  the  sale  is 
prescribed  in  section  1678  of  the  code  of  civil  proced- 
ure. This  section  and  all  the  sections  of  the  code  on 
that  subject  and  the  rules  with  regard  to  it,  will  be 
found  stated  in  chapter  50,  ante.  What  is  stated  there 
with  regard  to  sales  in  actions  for  partition  apply  to  all 
judicial  sales.  General  rule  62  contains  the  special  rule 
with  regard  to  the  sales  of  land  in  the  counties  of  New 
York  and  Kings.  The  duties  of  referee  to  sell  are  min- 
isterial only;  he  cannot  vary  the  judgment  as  to  its 
terms  in  any  respect.  {People  v.  Bergen,  53  N.  Y.  404). 
He  may,  however,  apply  to  the  court  for  instructions  at 
any  time  before  the  sale  is  had.  {EaMon  v.  Pickersgill, 
55  N.  Y.  310).  It  is  the  duty  of  the  referee  after  the 
judgment  is  entered,  without  any  further  order  of  the 
court  to  proceed  to  the  sale  of  the  property  with  all 
reasonable  diligence  if  he  is  requested  to  do  so  by  any 
of  the  parties  to  the  suit  who  will  be  injured  by  delay  in 
making  it ;  and  if  the  referee  does  not  proceed  with  due 
diligence,  any  party  interested  in  having  the  mortgaged 
premises  sold,  is  at  liberty  to  apply  to  the  court  to  direct 
the  sale  to  be  had.  {Kellij  v.  Israel,  11  Paige,  147). 
The  referee  has  power  to  adjourn  the  sale  from  time  to 
time  in  his  discretion  ( Id. )  ;  and  it  is  his  duty  to  do  so 
if  good  reason  therefor  is  shown.  (King  v.  Piatt,  37  N. 
Y.  155).  A  postponement  of  the  sale  should  be  adver- 
tised, where  it  is  possible  to  do  so  (Co.  Civ.  Proc.  § 
1678 )  ;  but  a  failure  to  advertise  it  is  not  a  jurisdictional 
defect.      (Bechstein  v.  Schultz,  120  N.  Y.   168).     The 
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referee  cannot  delegate  his  duties;  but  must  perforin 
them  personally.  (Beyer  v.  Deavoi,  2  Johns.  Ch.  154). 
If  the  order  of  sale  is  not  prescribed  in  the  judgment, 
any  party  interested  may  apply  to  the  court  for  an  order 
directing  the  referee  in  what  order  to  sell  the  premises. 
(Tandercook  v.  Cohoes  Sac.  Inst.,  5  Hun,  641).  Such 
application  should  be  made  at  the  trial;  or  if  not  then 
made,  at  special  term  on  notice  to  such  other  parties  who 
have  appeared  in  the  action.  (Bergen  v.  BackJwuse,  7 
Wk.  Dig.  113).  If  no  direction  was  given  by  the  court, 
the  referee  should  sell  in  the  inverse  order  of  alienation. 
(Bernhardt  v.  Li/mhurner,  85  N.  Y.  172).  The  general 
rule  is  that  where  there  are  several  successive  grantees 
of  different  portions  of  mortgaged  premises,  the  land 
on  the  foreclosure  of  the  mortgage  is  to  be  sold  in  the 
inverse  order  of  alienation,  and  this  secures  the  equita- 
ble rights  of  the  parties  as  between  themselves.  The 
rule  applies  where  the  premises  last  aliened  are  situated 
in  another  state.  (Welling  v.  Rijerson,  94  N.  Y.  98). 
The  same  rule  is  applicable  to  the  case  of  successive 
mortgages  of  parts  of  the  mortgaged  premises  on  the 
foreclosure  of  a  prior  mortgage  on  the  whole  property, 
where,  by  its  application,  the  equitable  rights  of  all 
parties  will  be  secured.  It  is,  however,  a  rule  of  equity 
and  yields  to  circumstances.  The  rule  is  established  to 
adjust  and  preserve  the  equitable  rights  of. claimants 
holding  distinct  interests  in  parts  of  the  mortgaged 
property  according  to  the  maxim  prior  tempore  potior 
jure.  If  the  land  can  be  sold  so  as  to  protect  all  of  the 
securities,  equity  requires  that  the  sale  should  be  so 
made;  or  if  they  cannot  be  protected  in  full,  then  that 
the  sale  should  be  made,  so  as  to  make  the  loss  upon  the 
subsequent  mortgages  as  small  as  possible,  consistently 
with  the  rights  of  all  parties.  (Bernhardt  v.  Lymburner, 
supra).  But  the  right  of  sale  in  this  manner  may  be 
varied  or  abandoned  by  express  agreement  between 
mortgagor  and  successive  mortgagees,  or  grantees. 
(Botme  v.  Lyndc,  13  Wk.  Dig.  97;  affd.,  91  N.  Y.  92). 
The  plaintiff  or  the  owner  of  the  judgment  has  no  right 
to  control  the  order  of  sale  of  the  premises.  (Snyder  v. 
Stafford.   11    Paige,   71).     The  referee  should,    in   all 
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cases,  comply  with  amy  reasonable  request  of  the  owner 
of  the  property  as  to  the  order  of  sale  {King  v.  Flatt,  37 
N.  Y.  155)  ;  and  if  he  refuses  to  do  so,  it  will  be  ground 
for  setting  aside  the  sale,  if  any  injury  comes  to  the 
owner  from  such  refusal.  ( \'andercook  v.  Gohoes  Hat. 
Inst.,  5  Hun,  611 ) .  It  seems,  however,  that,  in  ordering 
a  resale,  the  courts  usually  impose,  as  a  condition,  the 
payment  by  the  applicant  for  such  resale  of  the  costs  and 
expenses  of  the  sale  already  had,  and,  often,  the  giving 
of  a  bond  conditioned  that  as  much  shall  be  bid  on  the 
resale  as  had  been  bid  on  the  original  sale.  {First  Nat. 
Blc.  of  Plain  field  v.  Harrison,  16  App.  Div.  632;  Germ.- 
Amer.  Bk.  of  Rock.  v.  Dorthjj,  39  App.  Div.  166).  If 
any  question  arises  at  the  sale  as  to  the  proper  order  in 
which  the  separate  parcels  should  be  sold,  the  safest 
way  is  to  adjourn  the  sale  and  ask  the  instructions  of 
the  court;  but  it  is  not  necessary  for  the  referee  to  do 
so.  It  is  usual  to  require  the  purchaser  to  pay  a  part — 
ordinarily  one-tenth  of  the  bid — at  the  time  of  sale ;  and 
the  remainder  in  the  time  stated  in  the  terms  of  sale. 
The  purchaser  is  usually  required  to  sign  a  contract; 
but  this  is  not  necessary;  for  judicial  sales  are  not 
within  the  statute  of  frauds.  {Andrews  v.  O'Mahoney, 
112  N.  Y.  567). 

If  the  purchaser  refuses  to  complete  the  sale  and  make 
payments  according  to  the  terms  of  the  sale,  the  referee 
may  at  once  put  up  the  property  again  for  sale,  or  he 
may  re-advertise  the  sale,  as  though  no  sale  had  taken 
place.  {Heiflett  y.  Daris.SEd^r.  Gh.  338).  The  more 
proper  practice,  however,  in  such  cases,  Avhere  the  pur- 
chaser has,  after  the  sale,  refused  to  complete  his  pur- 
chase, is  to  apply  to  the  court  for  an  order  that  he  com- 
plete the  sale  or  that  it  be  resold  at  his  expense.  {Miller 
v.  Colhjcr,  36  Barb.  250).  If  a  resale  is  ordered,  it 
should  be  on  the  same  terms  as  the  former  sale.  {Riggs 
V.  Purcell,  74  N.  Y.  370).  The  purchaser  at  the  first 
sale  is  liable  for  the  deficiency  at  the  second  and  the 
expenses  thereof,  and  also  for  any  taxes  that  might  have 
been  imposed  upon  the  land  in  the  meantime.  {RiiJte 
V.  Laic,  8  Hun,  251).  To  enforce  this  liability  he  may 
be  proceeded  against  summarily  by  motion  on  notice; 
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and  the  court  may  enforce  it  by  order.  {Camden  v. 
Mayluii-,  129  U.  S.  73).  Where  a  purchaser  refuses  to 
complete  his  sale,  and  another  sale  ^Yas  had  at  which 
the  same  purchaser  bid  off  the  property  for  a  less 
amount,  he  is  entitled  to  have  the  purchase  completed 
on  payment  of  the  amount  bid  at  the  second  sale,  and 
to  have  credit  for  all  moneys  that  he  has  paid  on  the  first 
sale,  if  no  one  elects  to  proceed  against  him  for  the  fail- 
ure to  complete  his  first  purchase.  {Home  Ins.  Co.  v. 
Jones,  45  How.  Pr.  498). 

Xo  order  to  stay  a  sale  under  judgment  in  partition, 
or  for  the  foreclosure  of  a  mortgage,  shall  be  gi-anted 
or  made  by  a  judge  out  of  court,  except  upon  a  notice  of 
at  least  two  days  to  the  plaintiff's  attorney.  (Genl. 
Rule,  67). 

An  order  to  show  cause  made  by  a  judge  out  of  court 
is  irregular  if  it  contains  a  stay  of  proceedings  of  the 
sale  in  foreclosure,  and  is  made  returnable  in  less  than 
two  days.     {Asinari  v.  Tolkening,  2  Abb.  N.  C.  454). 

Sec.    Z.   Conveyance. 

When  the  purchaser  has  completed  his  sale,  the 
referee  should  make  a  deed  of  conveyance  of  the  prem- 
ises to  him. 

Whenever  a  sheriff  or  referee  sells  mortgaged  prem- 
ises, under  a  decree  or  order,  or  judgment  of  the  court, 
it  shall  be  the  duty  of  the  plaintiff,  before  a  deed  is  exe- 
cuted to  the  purchaser,  to  file  such  mortgage  and  any 
assignment  thereof  in  the  oftice  of  the  clerk,  unless  such 
mortgage  and  assignments  have  been  duly  proved  or 
acknowledged,  so  as  to  entitle  the  same  to  be  I'ecorded ; 
in  which  case,  if  it  has  not  been  already  done,  it  shall 
be  the  duty  of  the  plaintiff  to  cause  the  same  to  be  re- 
corded, at  full  length,  in  the  county  or  counties  where 
the  lands  so  sold  are  situated,  before  a  deed  is  executed 
to  the  purchaser  on  the  sale ;  the  expense  of  which  filing 
or  recording,  and  the  entry  thereof,  shall  be  allowed  in 
the  taxation  of  costs;  and,  if  filed  with  the  clerk,  he 
shall  enter  in  the  minutes  the  filing  of  such  mortgage 
an  assignments,  and  the  time  of  filing;  but  this  rule  shall 
not  extend  to  any  case  where  the  mortgage  or  assign- 
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ments  appear,  by  the  pleadings  or  proof  in  the  suit  com- 
menced thereon,  to  have  been  lost  or  destroyed.  ( Genl. 
Rule,  63). 

As  to  the  manner  of  execution  of  the  conveyance  see 
chapter  fifty,  ante. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final 
judgment,  in  an  action  to  foreclose  a  mortgage  upon 
real  property,  vests  in  the  purchaser  the  same  estate, 
only,  that  would  have  vested  in  the  mortgagee,  if  the 
equity  of  redemption  had  been  foreclosed.  Such  a  con- 
veyance is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each 
of  them,  and  against  each  party  to  the  action  who  was 
duly  summoned,  and  every  person  claiming  from, 
through,  or  under  a  party,  by  title  accruing  after  the 
filing  of  the  notice  of  the  pendency  of  the  action,  as  pre- 
scribed in  section  1631  of  the  code.  (Co.  Civ.  Proc. 
§  1632). 

This  section  of  the  code  determines  the  estate  which 
passes  by  a  foreclosure  deed,  and  by  it  there  vests  in  the 
purchaser  the  entire  estate  and  interest  of  the  mort- 
gagor and  mortgagee  as  of  the  date  of  the  mortgage,  un- 
affected by  subsequent  incumbrances  and  conveyances 
by  the  mortgagor.  {Rector,  etc.,  of  Christ's  Gh.  v.  Mack, 
93  N.  Y.  488 ) .  The  sale  has  no  effect  on  rights  prior  to 
or  paramount  to  the  mortgage  {Rathbone  V.  Hooney,  58 
N.  Y.  463)  ;  nor  which  are  paramount  to  the  title  of  the 
mortgagor  and  mortgagee  (Emigrant  Ind.  Sav.  Bank  v. 
Goldman,  75  N.  Y.  127;  Nelson  v.  Brown,  144 
N.  Y.  384),  unless  such  effect  is  expressly  adjudged. 
{Clements  v.  Oriswold,  46  Hun,  377;  Jacobie  v. 
Mickle,  144  N.  Y.  237).  A  sale  does  not  affect  the 
lien  of  a  subsequent  judgment  creditor  who  is  not  a 
party  to  the  action  {Reynolds  v.  Park,  53  N.  Y.  36) ; 
nor  the  title  of  a  purchaser  at  a  tax  sale  of  the  premises 
(Baker  v.  Howard,  66  N.  Y.  6)  ;  nor  that  of  a  tenant  in 
common  of  the  equity  of  redemption  who  was  not  a  party 
to  the  action.  (Sch  river  v.  Schricer,  86  N.  Y.  574). 
Where  the  owner  of  the  equity  of  redemption  is  not  made 
a  party,  the  purchaser  at  the  sale  acquires  no  title,  of 
course,  as  against  him;  but  he  does  acquire  the  mort- 
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gagee's  interest.  {TownsJund  v.  Thomson,  139  N.  Y. 
152;  Green  v.  Musscij,  76  App.  Div.  171).  Where  the 
wife  of  the  mortgagor  joined  in  the  mortgage,  but  Avas 
not  made  a  party  to  the  foreclosure  action,  the  effect  of 
the  omission  is  to  leave  her  interest  in  the  property  sub- 
stantially the  same  as  though  no  action  had  been  prose- 
cuted for  foreclosure;  and  her  right  of  dower  is  not  af- 
fected by  the  judgment.  {Ross  v.  Boardman,  22  Hun, 
527). 

Sec.    3.    Referee's  report  of  sale,   and  confirmation. 

The  referee  should  at  once  pay  over  the  money  which 
he  has  received  upon  the  sale,  as  directed  by  the  judg- 
ment; and  take  receipts  from  those  to  whom  it  is  paid. 

All  surplus  moneys  arising  from  the  sale  of  mort- 
gaged premises  under  any  judgment,  shall  be  paid  by  the 
sheriff  or  referee  making  the  sale  within  five  days  after 
the  same  shall  be  received  and  be  ascertainable,  in  the 
city  of  New  York  to  the  chamberlain  of  the  said  city, 
and  in  other  counties  to  the  treasurer  thereof,  unless 
otherwise  specially  directed,  subject  to  the  further  order 
of  the  court,  and  every  judgment  in  foreclosure  shall 
contain  such  directions,  except  where  other  provisions 
are  specially  made  by  the  court.     (Genl.  Rule,  61). 

The  referee  should  also  take -a  receipt  for  such  surplus 
moneys.  He  should  make  a  report  of  the  sale  which 
should  state  the  time  and  place  and  manner  of  the  sale, 
the  name  of  the  purchaser,  the  amount  bid  and  paid  and 
the  disposition  of  the  money;  and  he  should  annex  to 
the  report  the  receipts  which  he  has  taken  for  the  money. 
General  rule  61  provides  that  no  report  of  sale  shall  be 
filed  or  confirmed,  unless  it  is  accompanied  by  a  proper 
■  voucher  for  the  surplus  moneys,  showing  that  they  have 
been  paid  over,  deposited  or  disposed  of  in  pursuance  of 
the  judgment.  The  report  should  also  state  the  fact 
that  the  conveyance  has  been  made.  If  there  is  a  de- 
ficiency, that  fact  should  be  stated  and  the  amount  of 
the  deficiency  should  be  given  in  the  report.  The  report 
should  be  filed  and  notice  of  the  filing  given  to  those 
parties  who  have  appeared  in  the  action.  It  is  usual  to 
move,  on  notice  to  such  parties  as  have  appeared,  for  an 
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order  confirming  the  report;  but  such  action  is  not  nec- 
essary under  the  provisions  of  general  rule  30.  (See 
vol.  II,  p.  445).  It  is  proper  under  the  provisions  of 
that  rule  for  a  party  filing  the  report  to  enter  as  of 
course  an  cr  parte  order  that  unless  exceptions  are  filed 
by  the  opposite  party  Avithin  eight  days  after  notice  of 
the  entry  and  filing  of  the  report  it  shall  stand  in  all 
things  confirmed ;  and  to  serve  a  copy  of  this  order  and 
notice  of  its  entry  with  the  notice  of  filing  the  report. 
(BacJie  V.  Doscher,  41  N.  Y.  Super.  Ct.  Kep.  150;  affd., 
67  N.  Y.  429 ) .  Confirmation  of  the  report  is  not  neces- 
sary to  divest  the  title  of  the  defendant,  and  to  give  an 
absolute  title  to  the  purchaser.  (Farrell  v.  Noel,  17 
App.  Div.  319).  All  questions  in  dispute  between  the 
mortgagor  and  purchaser  at  the  sale,  arising  upon  the 
sale  should  be  settled  by  a  motion  to  confirm  the  report. 
{Farmers'  L.  &  T.  Co.  v.  B.  &  M.  TcJ.  Co.,  11  Civ.  Proc. 
Rep.  307).  While  it  is  better  practice  that  the  order 
should  be  entered  confirming  the  report,  and  fixing  the 
amount  of  deficiency,  in  order  that  a  judgment  for  it 
may  be  entered,  yet  a  failure  to  do  this  is  only  an  irregu- 
larity, and  the  judgment  for  a  deficiency  will  not  neces- 
sarily be  set  aside  because  no  such  order  has  been  made. 
[Moore  v.  Shaw,  15  Hun,  428;  appeal  dismissed,  77  N. 
Y.  512). 


ARTICLE  V. 

PROCEEDINGS  AFTER  SALE. 

SECTION. 

1.  Deficiency. 

2.  Distribution  of  the  surplus. 

Sec.    1.   Deficiency. 

The  duty  of  the  referee  after  the  sale,  as  we  have  seen, 
is,  first,  to  pay  the  expenses  of  the  sale,  and  such  other 
expenses  as  he  is  directed  by  the  judgment  to  pay ;  and 
the  debtor  is  entitled  to  credit  only  for  the  net  proceeds 
of  the  sale  realized  by  the  creditor  after  the  deductions 
of  all   amounts  for  taxes,   etc.,   and  the  payment  of 
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all  costs  of  the  actiou  and  expenses.  {Marshall  v.  Da- 
rics,  78  N.  Y.  414).  If  there  is  a  deficiency  on  the  sale, 
that  fact  and  the  amount  of  it  should  be  stated  in  the 
referee's  report.  Such  a  statement  in  the  referee's  re- 
port is  sulficient  to  warrant  the  issuing  of  execution  on 
the  judgment  for  deficiency,  without  any  further  appli- 
cation to  the  court  or  notice  to  the  defendant.  {Hawley 
V.  ^Mwlen,  64  Hun,  550;  Taylor  v.  Derrick,  19  N.  Y. 
Supp.  785). 

A^'here  judgment  for  foreclosure  and  sale  of  premises 
and  for  a  deficiency  has  been  entered,  if  the  premises 
have  been  sold  under  a  judgment  for  the  foreclosure  of 
a  prior  mortgage,  and  so  much  surplus  money  as  the 
second  mortgagee  was  entitled  to  receive  has  been  ap- 
plied upon  his  judgment,  the  court  will  upon  motion 
permit  him  to  enter  judgment  for  deficiency,  without 
going  through  the  form  of  a  sale  upon  his  own  mort- 
gage. {Sieivert  v.  Hamel,  33  Hun,  44;  Frank  v.  Davis, 
135  N.  Y.  275).  The  earlier  case  of  Loeb  v.  Willis  (22 
Hun,  508),  to  the  contrary,  is  overruled  by  the  cases 
cited.  The  fact  that  the  property  sold  for  a  nominal 
sum  only  does  not  prevent  a  judgment  for  a  deficiency. 
{Mead  v.  Spink,  15  N.  Y.  St.  Eep.  881).  After  the 
referee's  report  showing  that  there  is  a  deficiency,  has 
been  made,  the  proper  practice  is  to  file  the  report  and 
give  notice  of  the  filing  and  either  at  the  same  time  en- 
ter an  order  that  upon  failure  to  file  exceptions  within 
eight  days  the  report  is  confirmed,  and  the  plaintiff 
shall  have  judgment  for  the  amount  of  the  deficiency, 
which  order  is  to  be  served  with  the  notice  of  the  filing 
of  the  report ;  or  to  move  the  court  at  special  term  upon 
notice  to  such  of  the  parties  as  are  entitled  to  notice  that 
the  report  be  confirmed  and  the  plaintiff  have  judgment 
for  the  deficiency.  {Bache  v,  Doscher,  41  N.  Y.  Super. 
Ct.  Eep.  150;  affd.,  67  N.  Y.  429).  If  exceptions  to  the 
referee's  report  have  been  filed,  they  must  be  brought 
to  a  hearing  in  the  usual  way.  (See  vol.  II,  p.  442). 
After  the  deficiency  has  been  ascertained  and  the  order 
confirming  the  report  entered,  or  after  the  order  nisi 
becomes  absolute,  a  judgment  should  be  docketed  for  the 
10 
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amount  of  the  deficiency.  It  cannot  be  docketed  before 
that  time.  {DeAgreda  v.  Mantell,  1  Abb.  Pr.  130,  134). 
After  judgment  has  been  docketed,  an  execution  may  be 
issued  upon  it  as  upon  an  ordinary  money  judgment. 

Sec.    2.    Distribution   of  tbe  snrplns. 

Subdivision  1. — How  Disposed  of  by  the  Eeferee. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale, 
after  paying  the  expenses  of  the  sale,  and  satisfying  the 
mortgage  debt  and  the  costs  of  the  action,  it  must  be 
paid  into  court,  for  the  use  of  the  person  or  persons  en- 
titled thereto.     (Co.  Civ.  Proc.  §  1633). 

The  duty  of  the  referee  with  regard  to  the  payment 
of  the  surplus  is  more  particularly  specified  in  article 
IV,  section  3,  supra.  (See  also  McRoberts  V.  Pooley, 
5  N.  Y.  St.  Eep.  830).  The  court  will  take  the  surplus 
moneys  into  its  custody  wherever  it  finds  them,  and  it 
will  distribute  them  according  to  the  rights  of  the 
parties.  {Velten  v.  Vogt,  17  N.  Y.  St.  Rep.  112).  Where 
the  referee  had  paid  the  surplus  moneys  with  the  rest  of 
the  purchase  price  over  to  the  attorney  for  the  plaintiff, 
who  had  failed  to  pay  them  to  the  county  treasurer,  the 
court  made  an  order,  upon  motion,  requiring  the  attor- 
ney to  pay  the  surplus  to  the  county  treasurer.  [Mat- 
ter of  Silvernail,  4.5  Hun,  575).  The  surplus  moneys 
belong  to  the  owner  of  the  equity  of  redemption,  unless 
claims  are  filed,  and  they  are  jjaid  over  on  those  claims. 
(Horn  V.  Town  of  New  Lots,  83  N.  Y.  100 ;  Daij  v.  Town 
of  New  Lots,  107  Id.  148 ) . 

If  any  part  of  the  surplus  remains  in  the  court  for  the 
period  of  three  months,  the  court  must,  if  no  applica- 
tion has  been  made  therefor,  and  may,  if  an  application 
therefor  is  pending,  direct  it  to  be  invested  at  interest, 
for  the  benefit  of  the  person  or  persons  entitled  thereto, 
to  be  paid  upon  the  direction  of  the  court.  (Co.  Civ. 
Proc.  §  1633). 

Subdivision  2. — Filing  Claim  to  Surplus. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit, 
or  any  person  who  had  a  lien  on  the  mortgaged  prem- 
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ises  at  the  time  of  the  sale,  upon  filing  with  the  clerk 
where  the  report  of  sale  is  filed  a  notice,  stating  that  he 
is  entitled  to  such  surplus  moneys  or  some  part  thereof, 
and  the  nature  and  extent  of  his  claim,  may  have  an  or- 
der of  reference,  to  ascertain  and  report  the  amount  due 
to  him,  or  to  any  other  person,  which  is  a  lien  upon  such 
surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon ;  to  the  end  that,  on  the  coming  in 
and  confirmation  of  the  report  on  such  reference,  such 
further  order  may  be  made  for  the  distribution  of  such 
surplus  moneys  as  may  be  just.  The  referee  shall  in  all 
cases  be  selected  by  the  court.     (Genl.  Rule  64). 

Any  one  who  has  a  lien  against  the  land  which  equity 
would  enforce  may  file  his  claim  for  the  surplus  money. 
(Crombie  v.  Rosenstocl;  19  Abb.  N.  C.  312;  X.  Y.  Life 
Ins.  Co.  V.  Mayer,  14  Daly,  318;  affd.  without  op.,  108 
N.  Y.  655). 

SuBDivLSioN  3. — Motion  for  Reference. 

The  OAvner  of  the  equity  of  redemption,  and  every 
party  who  appeared  in  the  cause,  or  who  shall  have  filed 
such  notice  with  the  clerk,  previous  to  the  entry  of  the 
order  of  reference,  shall  be  entitled  to  service  of  a  notice 
of  the  application  for  the  reference  and  to  attend  on 
such  reference,  and  to  the  usual  notices  of  subsequent 
proceedings  relative  to  such  surplus.  But  if  such  claim- 
ant or  such  owner  has  not  appeared,  or  made  his  claim 
by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  into  the  post  office,  directed  to  the 
claimant  at  his  place  of  residence,  as  stated  in  the  notice 
of  his  claim,  and  upon  the  owner  in  such  manner  as  the 
court  may  direct.     (Genl.  Rule,  64). 

It  was  said  in  Mutual  Life  Ins.  Co.  v.  Anthony  (23 
Wk.  Dig.  427;  appeal  dismissed,  105  N.  Y.  57),  that  a 
reference  to  ascertain  the  surplus  is  a  special  proceed- 
ing ;  but  that  remark  seems  unwarranted,  and  it  is  be- 
lieved  that  the  authorities  show  this  to  be  merely  a  pro- 
ceeding in  the  foreclosure  action.  (Fou-ler  v.  Foioler, 
147  N.  Y.  673,  675;  Wilkinson  v.  Paddock,  57  Hun,  191, 
195;  affd.  on  op.  below,  125  N.  Y.  748;  Matter  of  Oihhs, 
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58  How.  Pr.  502 ;  Mntual  Life  Ins.  Co.  y.  Bowen,  47  Barb. 
618).  It  is  the  proper  way  of  reaching  the  surplus  and 
adjusting  the  validity  of  claims  to  it,  in  all  cases  where 
it  still  remains  in  the  control  of  the  court.  An  action  is 
not  necessary,  however  much  time  may  have  elapsed 
since  the  money  was  deposited  in  court,  if  it  still  re- 
mains undisposed  of.  Where  the  money  had  been  in- 
vested during  the  life  of  the  tenant  for  life,  it  was  held 
that  after  her  death,  the  persons  who  claimed  a  lien 
upon  the  premises  were  entitled  to  file  their  claim  and 
proceed  by  a  reference  under  rule  64,  above  cited.  ( Y el- 
ten  V.  Yogt,  17  N.  Y.  St.  Rep.  112).  Where  the  mort- 
gage has  been  foreclosed  in  one  court,  and  the  surplus 
moneys  deposited  with  the  county  treasurer  in  pursu- 
ance of  the  judgment  in  that  court,  an  action  cannot  be 
maintained  in  another  court  to  reach  such  surplus;  the 
remedy  is  by  proceedings  in  the  court  in  which  the 
action  was  pending.  {Fleiss  v.  Buckley,  90  N.  Y.  286). 
A  foreclosure  suit  cannot  be  said  to  have  terminated 
until  the  surplus  moneys  are  disposed  of  in  that  suit. 
The  court  not  only  has  the  power,  but  it  is  its  duty  in 
that  action  to  provide  for  the  distribution  and  disposi- 
tion of  such  moneys.  The  issues  which  arise  upon  a 
reference  are  direct  issues  necessarily  to  be  determined 
before  the  court  can  finally  and  completely  distribute 
the  whole  of  the  fund  resulting  from  the  sale  of  the  mort- 
gaged premises.  [Mutual  Ins.  Co.  v.  Bowen,  47  Barb. 
618).  The  motion  for  the  reference  under  rule  64  is  to 
be  made  at  a  special  term  of  the  court,  in  which  the 
action  is  pending,  upon  the  usual  notice.  The  parties 
entitled  to  notice  are  those  specified  in  that  portion  of 
rule  64  above  cited,  and  also,  it  would  seem,  every  one 
known  to  claim  a  lien  on  the  surplus  moneys.  {Felts 
V.  Martin,  20  App.  Div.  60).  If  any  claimant,  or  if  the 
owner  of  the  equity  of  redemption  has  not  appeared  or 
made  his  claim,  by  an  attorney  of  the  court  in  which 
the  action  is  pending,  notice  may  be  served  by  putting 
the  same  into  the  post  office  directed  to  the  claimant  at 
his  place  of  residence  as  stated  in  the  notice  of  his  claim 
and  upon  the  owner  in  such  manner  as  the  court  may 
direct.     (Genl.  Rule,  64). 


FOKECLOSURK   OF    MORTGAGES   AND   LIENS.  149 

The  application  for  insti-uctious  with  regard  to  serv- 
ing the  notice  of  reference  upon  the  owner  of  the  claim 
should  be  made  to  the  court  before  the  motion  for  the 
reference.  The  party  moving  for  the  reference  must 
show,  by  affidavits,  what  unsatisfied  liens  appear  by  the 
official  searches,  and  whether  any  other  or  what  other 
unsatisfied  liens  are  known  by  him  to  exist.  A  notice 
of  the  hearing  must  be  given,  not  only  to  those  persons 
who  ha^e  filed  claims  and  appeared  in  the  cause,  and  to 
the  owner  of  the  equity  of  redemption,  but  to  any  person 
who  appears  by  the  official  searches,  to  have  in  fact  an 
unsatisfied  lien  on  the  moneys.  Notice  to  these  parties 
must  also  be  given  in  such  a  manner  as  the  court  shall 
direct.  ( Genl.  Rule,  64 ) .  The  referee  must  in  all  cases 
be  selected  by  the  court.  ( Id. ) .  In  Mutual  Life  Ins.  Co. 
V.  Anthony  (23  Wk.  Dig.  427;  appeal  dismissed,  105  N. 
Y.  57) ,  it  was  said  that  the  reference  is  "one  to  hear  and 
determine,  subject  to  confirmation";  it  is  believed  that 
all  this  statement  means  is,  that  the  facts  are  to  be  heard 
and  ascertained  on  the  reference,  subject  to  the  approval 
of  the  court  by  confirmation.  General  rule  64,  which  is 
the  source  of  the  authority  to  make  the  order  of  refer- 
ence, specifically  recites  that  the  order  of  reference  is  to 
be  one  "to  ascertain  and  report."  The  order  should  con- 
tain directions  with  regard  to  the  notice  of  hearing  be- 
fore the  referee.  If  no  directions  are  given  in  the  order, 
the  method  of  giving  notice  of  the  hearing  is  that  which 
is  specified  in  vol.  II,  at  page  433. 

Subdivision  4. — Proceedings  Before  the  Referee. 

The  proceeding  is  an  incidental  or  interlocutory  refer- 
ence under  section  1015  of  the  code ;  and  it  is  governed 
by  the  same  rules  as  other  references  of  that  character ; 
which  will  be  found  laid  down  in  vol.  II,  chapter 
XXXIII.  The  same  persons  who  are  eiltitled  to  notice 
of  the  motion  for  the  reference  are  also  entitled  to  notice 
of  the  hearing  before  the  referee.  (Genl.  Rule,  64; 
Eingsland  v.  Ghetwood,  39  Hun,  602 ;  Felts  v.  Martin, 
20  App.  Div.  60).  The  referee  before  proceeding  to 
take  testimony  in  the  matter  should  ascertain  that  all 
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parties  who  are  entitled  to  notice  have  been  notified  to 
attend  before  him  on  such  reference,  and  the  fact  that 
the  notice  has  been  given  should  be  stated  in  his  report. 
It  is  not  necessary  that  a  person  should  have  filed  a 
claim  in  the  county  clerk's  office,  to  entitle  him  to  ap- 
pear before  the  referee.  If  he  has  a  claim,  his  proper 
course  is  to  file  it  in  the  clerk's  office  in  the  manner  pre- 
scribed by  general  rule  61.  If  he  has  failed  to  do  so, 
and  the  order  of  reference  has  been  entered  upon  the 
application  of  some  other  claimant,  and  before  he  is 
aware  of  his  rights,  he  may  still  go  before  the  referee 
upon  the  reference  and  present  and  establish  his  claim 
there.  (Be  Ruytvr  v.  Trustees  of  Ht.  Peters  Ch.,  2  Barb. 
Oh.  555;  Kingsland  v.  Cheticood,  supra).  If  he  fails  to 
go  before  the  referee  and  assert  his  claim  to  the  surplus 
moneys,  without  giving  any  reason  therefor,  the  court 
will  not  permit  the  matter  to  be  opened  upon  petition 
subsequently  filed.  (Be  Rtiyter  \.  Trustees  St.  Peter's 
Ch.,  supra ) .  It  was  for  a  long  time  held  that  the  referee 
only  had  jurisdiction  to  pass  upon  claims  which  were 
actual  liens  upon  the  lands  represented  by  the  surplus 
moneys;  and  that  he  could  not  take  into  consideration 
equitable  rights  {King  v.  West,  10  How.  Pr.  333)  ;  but 
it  is  now  held  that  the  reference  provided  for  in  this 
class  of  cases  is  to  afford  an  opportunity  to  the  parties 
to  litigate  and  dispose  of  all  contested  claims  asserted  by 
way  of  liens  upon  the  fund ;  and  that  the  referee  has  full 
power  and  authority  to  hear  all  the  evidence  which  may 
be  offered,  affecting  the  judgment  or  lien  on  which  the 
claim  to  the  suri^lus  is  founded.  He  may  receive  proof 
that  an  asserted  lien  for  any  cause  is  without  founda- 
tion ;  or  that  it  has  been  overstated  in  amount ;  or  other- 
wise satisfied  and  discharged,  either  by  payment  or  the 
dealing  of  the  parties;  or  that  the  claimant  has  placed 
matters  in  the  position  where  the  law  will  not  permit 
him  to  participate  in  the  surplus.  In  fact,  the  authority 
the  referee  is  entitled  to  exercise  in  the  hearing  and  dis- 
position of  the  claims  is  as  extensive  as  the  claims  them- 
selves and  the  legal  and  equitable  objections  that  may  be 
made  to  their  allowance.  Any  question  with  regard  to 
the  claims  which  could  be  raised  in  an  independent  or 
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original  action  can  be  raised  before  the  referee,  and  de- 
termined with  like  effect.  {Fleiss  v.  Buckle i/,  90  N.  Y. 
286;  Kingshmd  v.  Ghetivood,  supra;  McRohcrti^  v. 
Pooley,  5  N.  Y.  St.  Rep.  830).  The  surplus  moneys  are 
regarded  as  real  estate  {Dunning  \.  Ocean  Nat.  Bank, 
61  N.  Y.  497),  and  a.nj  lien  on  the  land  is  transferred  to 
it.  {Matthews  v.  Duryce,  3  Abb.  Ct.  App.  Dec.  220). 
It  is  the  lien  existing  at  the  time  of  the  sale  that  is  trans- 
ferred to  the  fund — not  such  as  exist  at  the  time  of  the 
judgment  of  foreclosure.  {Nutt  v.  Cuming,  155  N.  Y. 
309 ) .  Costs  awarded  to  a  junior  mortgagee  in  an  action 
brought  by  her  for  the  foreclosure  of  her  mortgage, 
which  action,  by  reason  of  the  interposition  of  a  defense, 
is  not  determined  until  after  the  sale  of  the  premises 
under  a  subsequently  begun  foreclosure  suit  on  the 
senior  mortgage,  are  a  natural  and  necessary  incident 
to  the  mortgage  lien  itself,  and  are  payable,  together 
with  the  amount  due  on  the  second  mortgage,  out  of  the 
surplus  moneys  arising  from  the  sale  under  the  foreclos- 
ure of  the  senior  mortgage.  {Busliidck  Savs.  Bk.  v. 
Traunt,  26  App.  Div.  532 ;  affd.  on  op.  beloAV,  158  N.  Y. 
668 ) .  The  general  rules  of  evidence  which  governs  courts 
on  the  trial  of  an  action  apply  to  the  hearing  on  a  refer- 
ence of  this  kind,  and  such  rules  cannot  be  changed  by 
the  order  of  the  court,  unless  in  a  case  where  such 
authority  may  be  speciallj^  given,  or  the  change  relates 
to  some  matter  which  rests  in  the  discretion  of  the 
court.     {Mutual  Life  Ins.  Go.  v.  Anthonu,  50  Hun,  101). 

Subdivision  5. — Kbpoet  op  Referee,  and  Confirmation. 

The  report  of  the  referee  should  find  facts  and  con- 
clusions of  law.  {Bigelow  v.  Bailey,  59  Hun,  403).  In 
addition  to  showing  what  parties  appeared  before  him, 
and  the  fact  of  the  service  of  the  notice  of  hearing  upon 
all  the  parties  who  are  entitled  to  it,  he  should  show  the 
whole  amount  of  the  surplus  moneys  and  who  is  en- 
titled to  them,  so  that  upon  his  report  the  court  may 
dispose  of  the  whole  fund.  {Franklin  v.  Van  Cott,  11 
Paige,  129 ) .  The  report,  and  the  testimony  taken  should 
be  filed,  in  the  manner  prescribed  by  general  rule  30. 
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See  vol.  II,  pp.  441,  442.  As  to  the  exceptions  to  the  re- 
port and  the  motion  to  confirm  it  see  vol.  II,  pp.  442,  444. 
It  has  been  held  that,  contrary  to  the  rule  as  to  refer- 
ences in  general,  notice  of  the  motion  to  confirm  the 
referee's  report  in  a  surplus  proceeding,  must  be  served 
(iu  every  party  who  has  appeared  or  filed  a  claim^ 
notwithstanding  the  absence  of  exceptions  after  due  no- 
tice of  the  filing  of  the  referee's  report.  (Van  Toast  v. 
Ciishiiiff,  32  App.  Div.  116).  This  ruling  is  based  on  the 
provisions  of  general  rule  64,  requiring  "the  usual  no- 
tice of  subsequent  proceedings  relative  to  such  surplus." 
The  court  may  confirm  or  set  aside  the  referee's  report, 
or  refer  it  back  to  him ;  it  is  not  at  liberty  to  change  a 
finding  already  made.  (Mutual  Life  Ins.  Go.  v.  An- 
thony, 23  Wk.  Dig.  427;  appeal  dismissed,  105  N.  Y.  57). 
It  was  held  in  Dold  v.  Haggerty  (11  Eep.  746),  that  the 
court  might  upon  motion  to  confirm  the  report,  direct  a 
different  disposition  of  the  fund  than  that  directed  by 
the  referee;  but  this  case  is  opposed  to  the  case  of  the 
Mutual  Life  Ins.  Co.  v.  Anthony  (supra).  In  all  cases 
where  the  report  of  the  referee  is  not  satisfactory,  it  is 
the  better  practice  to  send  it  back  for  a  further  hearing. 
There  is  no  doubt  of  the  power  of  the  court  to  direct  that 
course.  (Mutual  Life  Ins.  Co.  v.  Salem,  3  Hun,  117). 
The  court  has  authority  to  allow  the  costs  of  the  pro- 
ceedings, which  can  be  only  motion  costs  and  the  fees  of 
the  referee.  (McDermott  v.  Rennesy,  9  Hun,  59).  No 
other  allowances  can  be  granted.  ( German  Sav.  Banh 
V.  Sharer,  25  Hun,  409 ;  Am.  Mortgage  Go.  v.  Butler,  36 
Misc.  253). 
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ARTICLE  VI. 

STRICT  FORECLOSURE  OF  MORTGAGE. 

SECTION. 

1.  History  and  use  of  the  proceeding. 

2.  Proceedings  in  tlie  action. 

Sec.    1.   History  and  use  of  the  proceeding. 

The  action  for  strict  foreclosure  was  the  first  form  of 
foreclosure  adopted  by  the  courts  of  equity,  and  until 
quite  recent  times,  was  the  only  form.  Although  this 
form  of  foreclosure  has,  through  the  actions  of  the  courts 
and  by  statutory  enactments,  largely  given  away,  within 
the  last  hundred  years,  to  the  more  equitable  mode  of 
foreclosure  and  sale,  it  is  still  used  by  the  courts  of 
equity  as  the  mode  best  adopted  to  a  few  special  cases. 
(Jones  on  Mort.,  §  1538).  It  was  the  only  remedy 
upon  a  mortgage  when  it  was  regarded  as  a  conditional 
sale  of  the  land,  rather  than  as  a  mere  security.  The 
effect  of  a  judgment  of  strict  foreclosure  is  that  the 
mortgagee  shall  take  the  land  for  the  debt.  {Lansing 
V.  Goelet,  9  Cow.  346,  352).  The  court  of  chancery 
has  jurisdiction  of  actions  for  strict  foreclosure,  exclus- 
ive of  any  statute.  (Kenshau?  v.  Thompson,  4  Johns. 
Ch.  609 ) .  The  aim  of  the  action  is  to  obtain  a  judgment 
against  the  defendants  for  the  payment  of  the  mortgage, 
interest  and  costs  within  a  day  certain  to  be  fixed  by  the 
court,  or  that  in  default  of  such  payment,  the  defendants 
and  all  persons  claiming  under  them  shall  be  barred  and 
foreclosed  of  their  claim  and  equity  of  redemption  in  the 
mortgaged  premises;  and  this,  without  any  sale  of  the 
premises  being  had.  It  is  a  severe  remedy,  and  trans- 
fers the  absolute  title,  without  any  sale,  no  matter  what 
the  value  of  the  premises  may  be.  (Bolles  v.  Duff,  43  N. 
Y.  469 ) .  It  has  been  held  proper,  however,  in  the  case  of 
a  mortgage  given  for  the  entire  purchase  money,  when 
the  value  of  the  premises  is  not  more  than  the  debt,  and 
the  mortgagee  does  not  appear  in  the  suit ;  also  where  the 
mortgagee  is  in  possession  under  a  title  from  the  mort- 
gagor, for  the  purpose  of  cutting  off  subsequent  liens  or 
incumbrances;  as  in  case  one  has  purchased  in  good 
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faith  at  a  mortgage  sale,  which  is  not  conclusive  against 
some  incumbrancer  who  is  not  made  a  party  to  the  suit; 
or  where  a  foreclosure  sale  was  void  for  lack  of  jurisdic- 
tion in  the  court  to  make  it,  and  the  purchaser  has  gone 
into  possession.  (Jones  on  Mort.  §  1540;  Kendall  v. 
Trcaclwell,  5  Abb.  Pr.  16;  Benedict  v.  Gellman,  4  Paige, 
58). 

It  has  also  been  held  proper  in  cases  where  the  mort- 
gage is  in  the  form  of  an  absolute  deed,  without  any 
written  defeasance.  {Home  v.  Fisher,  2  Barb.  Ch.  559). 
A  strict  foreclosure  may  also  be  had,  it  is  said,  upon  a 
land  contract  for  a  failure  of  the  vendee  to  make  the 
payments  stipulated  for.  (Jones  on  Mort.  §  1541).  It 
has  also  been  held  to  be  the  proper  remedy  to  be  resorted 
to  in  the  courts  of  this  state,  where  the  property  is  sit- 
uated in  another  state,  and  the  parties  themselves  are 
within  the  jurisdiction  of  the  court  and  subject  to  its 
authority.  (Home  v.  Lockicood,  40  Hun,  532).  In 
every  case  where  a  mortgagee  has  no  personal  demand 
against  the  mortgagor,  or  ^^•here  the  pledge,  if  not  re- 
deemed, is  hj  agreement  of  the  parties  to  be  taken  upon 
the  debt,  the  strict  foreclosure  may  be  a  fit  and  proper 
remedy  for  the  mortgagee.  {Lansing  v.  Goelct,  9  Cow. 
346,  356;  House  v.  Loclcivood,  supra).  The  doctrines 
laid  down  in  these  earlier  cases  seem  all  to  be  subject, 
however,  to  the  limitations  placed  upon  them  by  the 
court  of  appeals  in  more  recent  cases  {MoiUton  v.  C Or- 
nish, 1S8  N.  Y.  1S3;  Denton  v.  Ontario  Co.  Xat.  Bk.,  150 
N.  Y.  126, 134) ,  namely  that  strict  foreclosure  is  to  be  al- 
lowed only  where  some  dominating  equity  requires  a 
departure  from  the  ordiuar}-  rule  requiring  a  sale  in  all 
cases.  No  such  equity  was  found  to  exist  in  either  of 
the  cases  cited.  It  was  said,  however,  that  such  an 
equity  would  be  deemed  present  where  a  purchaser  at  a 
sale  under  a  prior  mortgage,  or  a  mortgagee  in  posses- 
sion, purchased  in  good  faith,  relying  on  the  sufficiency 
and  regularity  of  the  proceedings,  and  a  subsequent 
lienor,  having  knowledge  of  the  sale,  permitted  the  pur- 
chaser to  make  the  purchase  and  enter  into  possession 
without  disclosing  the  existence  of  his  incumbrance,  or 
calling  attention  to  the  defect  in  the  proceedings.    The 


FORECLOSLKE   OF    MORTGAGES   AND   LIENS.  155 

opinions  in  tlie  cases  cited  go  to  siiow  tliat  strict  fore- 
closure is  well-nigh  obsolete,  as  a  practical  matter. 
Under  any  circumstances,  this  remedy  will  never  be  al- 
lowed, unless  it  appears  that  the  whole  debt  has  become 
due.     ( Jones  on  Mort.   §  1557 ) . 

Sec.   Z.   Proceedings  in  the  action. 

The  proceedings  in  the  action  for  strict  foreclosure 
are  the  same  in  almost  all  respects  as  in  the  ordinary 
action  for  foreclosure  and  sale.  The  same  persons 
should  be  made  parties,  except  in  cases  Avhere  the  object 
of  the  action  is  to  cut  off  the  right  of  some  parties  who 
have  been  omitted  from  an  action  for  foreclosure  for  a 
sale  of  the  premises.  In  all  other  cases  the  owner  of  the 
equity  of  redemption  is  a  necessary  party  defendant  as 
he  is  the  only  one  wholly  indispensable.  (Jones  on 
Mort.  §  1558).  If  the  action  is  brought,  however,  to 
perfect  the  title  as  against  persons  who  have  been  omit- 
ted from  the  ordinary  action  of  foreclosure  and  sale, 
such  omitted  persons  are  the  only  necessary  parties  de- 
fendant. If  it  is  to  perfect  the  title  after  a  foreclosure 
and  sale  which  was  void,  all  parties  having  any  claims 
upon  the  property  subsequent  to  the  mortgage  are 
proper  parties. 

The  pleadings  are  practically  the  same  as  those  in  an 
ordinary  action  of  foreclosure.  It  is  proper,  if  the  plain- 
tiff sees  fit,  that  he  shall  in  his  complaint  offer  to  take 
the  mortgaged  premises  in  full  payment  and  satisfaction 
of  his  debt.  (Jones  on  Mort.  §1560).  A  form  of  the 
complaint  in  such  action,  and  the  demand  of  relief  are 
found  in  Kendall  V.  Treadicell  (5  Abb.  Pr.  16;  s.  c.  14 
How.  165).  Judgment  can  only  be  entered  upon  appli- 
cation to  the  court ;  it  is  usually  for  the  foreclosure  and 
forever  barring  the  defendants  of  and  from  all  right, 
title  or  equity  of  redemption,  unless  they  redeem  and 
pay  the  mortgage  before  a  day  certain  and  fixed  in  the 
judgment.  {Kendall  v.  Trcadn-dl,  supni ;  Jones  on 
Mort.  §  1561).  It  it  an  interlocutory  judgment.  The 
time  to  redeem  is  usually  six  months  from  the  entry  of 
the  judgment.  (McKinstrij  v.  Emerson,  3  Johns.  Ch. 
466,  n. ) .    The  same  is  in  all  cases  discretionary  with  the 
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court,  and  although  it  is  usually  uot  less  thau  six 
months,  a  longer  time  may  be  given  in  a  proper  case. 
(Ferine  V.  Dunn,  4  Johns.  Ch.  140).  After  the  entry  of 
judgment,  the  time  will  not  be  enlarged.  (Id.).  The 
place  where  the  redemption  is  to  be  made,  should  be 
fixed  in  the  judgment.  The  form  of  judgment  in  such  an 
action  is  to  be  found  in  Kendall  v.  Treadwell  [supra). 
If  one  of  the  parties  defendant  is  an  infant,  he  is  usually 
entitled  to  a  day  in  court  after  he  becomes  of  age.  The 
former  practice  was  to  allow  him  six  months  after  com- 
ing of  age ;  not  to  go  into  the  accounts,  hut  to  show  error 
in  the  judgment.  (Jones  on  Mort.  §  1564;  Mills  v.  Den- 
nis, 3  Johns.  Ch.  367).  A  judgment  for  strict  foreclos- 
ure which  does  not  given  an  infant  defendant  his  day  in 
court  after  he  becomes  of  age,  would  not  be  valid  against 
him.  (Mills  V.  Dennis,  supra).  The  amount  which  is 
to  be  paid  upon  the  redemption  should,  if  possible,  be 
fixed  in  the  judgment;  but,  if  it  is  not  so  fixed,  provision 
should  be  made  for  the  appointment  of  a  referee  to  fix 
the  amount,  if  notice  of  the  election  to  redeem  be  given 
by  the  defendant.  If  the  amount  is  not  fixed  in  the 
judgment,  either  party  may  give  notice  of  a  motion  for 
a  reference  for  that  purpose.  The  proceedings  upon 
such  a  reference  will  be  the  same  as  those  upon  any 
other  reference  to  take  and  state  an  account.  If  the 
amount  is  fixed  in  the  judgment,  or  if  the  amount  has 
been  fixed,  and  the  defendant  desires  to  redeem,  he 
should  attend  at  a  time  and  place  fixed  in  the  judgment, 
ready  to  pay.  Costs  are  in  the  discretion  of  the  court 
as  in  other  equity  cases.  If  the  value  of  the  land  is 
equal  to  the  amount  of  the  mortgage  debt,  the  effect  of  a 
judgment  of  strict  foreclosure  is  to  extinguish  the  debt 
(Morgan  v.  Flumh,  9  Wend.  287)  ;  otherwise  the  strict 
foreclosure  without  a  sale,  does  not  extinguish  the  debt 
which  is  secured  by  the  obligation  to  which  the  mort- 
gage is  collateral,  except  to  the  extent  of  the  value  of  the 
premises  which  can  be  ascertained  in  a  suit  at  law  upon 
the  obligation.  ( Spencer  v.  Harford,  4  Wend.  381 ;  De- 
Grant  V.  Graham,  1  N.  Y.  Leg.  Obs.  75 ;  Jones  on  Mort. 
§  1569). 
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ARTICLE  VII. 

FORECLOSURE  OF  LIENS  ON   CHATTELS. 

SECTION. 

1.  When  and  where  maintained. 

2.  Proceedings  in  the  action. 

3.  Seizure  of  the  chattel. 

4.  Proceedings  in  courts  not  of  record. 

Sec.    1.    'When  and  -srhere  maintained. 

An  action  may  be  maintained  to  foreclose  a  lien  upon 
a  chattel,  for  a  sum  of  money,  in  any  case  where  such  a 
lien  exists  at  the  commencement  of  the  action.  The 
action  may  be  brought  in  any  court,  of  record  or  not  of 
record,  which  would  have  jurisdiction  to  render  a  judg- 
ment, in  an  action  founded  upon  a  contract,  for  a  sum 
equal  to  the  amount  of  the  lien.     (Co.  Civ.  Proc.  §  1737) . 

Prior  to  the  provisions  of  the  code  of  civil  procedure 
on  this  subject  the  practice  in  these  actions  was  that 
mentioned  in  chapter  738  of  the  Laws  of  1869,  which, 
however,  provided  only  for  the  foreclosure  of  liens  of 
hotel  and  boarding-house  keepers.  The  section  above 
quoted  enlarges  the  provisions  of  that  law.  This  sec- 
tion was  not  necessary  to  give  the  court  power  to  fore- 
close a  lien  upon  a  chattel.  An  action  in  equity  always 
lay  to  foreclose  a  chattel  mortgage;  and  while  the  rem- 
edy by  sale  under  the  power  of  sale  without  resort  to 
judicial  proceedings  was  in  most  cases  more  speedy  and 
effectual  as  a  means  of  extinguishing  the  equity  of  re- 
demption, and  has  to  a  great  extent  superseded  the 
reason  of  the  action  of  foreclosure  and  sale,  the  right  to 
foreclose  by  action  has  not  been  taken  away.  In  the 
case  of  a  pledge,  the  pledgee  has  the  right  to  go  into 
equity  to  obtain  a  judgment  for  the  sale  of  the  pledge, 
although  a  valid  sale  of  the  pledge  may  be  made  without 
any  judicial  action  or  judgment.  [Briggs  v.  Olwer,  68 
N.  Y.  336).  Without  any  statute,  an  action  in  equity 
lay  to  enforce  a  lien.  {Fox  v.  McGregor,  11  Barb.  41 ;  2 
Kent's  Com.  642;  See  also  Trust  v.  Pirsson,  1  Hilt.  292). 
The  statute  makes  no  regulation  for  the  proceeding  in 
the  action,  except  such  as  are  contained  in  this  article. 
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It  must  be  governed  in  all  other  respects  by  the  ordinary 
rules  which  apply  to  actions  of  the  same  kind  in  the 
court  in  which  it  is  brought. 

This  article  does  not  affect  any  existing  right  or  rem- 
edy to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 
action;  and  it  does  not  apply  to  a  case,  where  a,nother 
mode  of  enforcing  a  lien  upon  a  chattel  is  specially  pre- 
scribed by  law.     (Co.  Civ.  Proc.  §  1741). 

Sec.    2.    Proceedings  in  the  action. 

The  action  is  brought  in  the  same  manner  as  any  other 
action.  A  person  claiming  a  lien  should  be  the  plaintiff ; 
the  owner  of  the  property  and  all  persons  claiming  an 
interest  in  it  should  be  defendants.  It  is  not  a  local 
action;  and  the  rules  with  regard  to  the  place  of  trial 
will  be  found  in  volume  II,  page  134. 

The  complaint  should  allege  the  facts  showing  that  the 
plaintiff  had  a  lien  at  the  time  of  the  commencement  of 
the  action,  and  the  amount  due  on  the  claim  for  the  se- 
curity of  which  the  lien  exists.  If  there  are  other  de- 
fendants than  the  one  who  pledges  the  lien,  the  facts 
should  be  stated  ^^'hich  show  that  they  are  necessary  and 
proper  parties.  If  a  personal  judgment  is  asked  against 
any  defendant,  the  facts  showing  his  liability  should  be 
stated.  The  relief  to  be  demanded  should  be  for  a  sale 
of  the  property,  and  for  a  personal  judgment  against  any 
one  of  the  defendants  against  whom  it  is  desired.  The 
rules  for  pleading  are  the  same  as  in  any  other  action. 
The  code  gives  no  special  regulations  with  regard  to 
them.  The  plaintiff  would  be  entitled  to  a  provisional 
remedy  in  this  action  in  a  proper  case  as  in  any  other 
action.  As  to  the  special  remedy  of  the  seizure  of  a 
chattel,  see  section  three,  infra. 

The  action  is  not  triable  by  a  jury.  {Blake  v.  Crowley, 
44  Hun,  344) .  It  must,  therefore,  be  brought  to  trial  at 
a  special  term,  like  other  actions  which  are  to  be  tried 
by  the  court.  The  proceedings  on  default  or  at  trial  are 
the  same  as  those  of  actions  to  foreclose  a  mortgase. 
(See  article  III,  supra.) 

In  an  action  brought  in  a  court  specified  in  section 
1738,   final  judgment,   in  favor  of  the  plaintiff,  must 
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specify  the  amount  of  the  lien,  and  direct  a  sale  of  the 
chattel  to  satisfy  the  same  and  the  costs,  if  any,  by  a 
referee  appointed  therebj^,  or  an  officer  designated 
therein,  in  like  manner  as  where  a  sheriff  sells  personal 
property  by  virtue  of  an  execution ;  and  the  application 
by  him  of  the  proceeds  of  the  sale,  less  his  fees  and  ex- 
penses, to  the  payment  of  the  amount  of  the  lien,  and  the 
costs  of  the  action.  It  must  also  provide  for  the  pay- 
ment of  the  surplus  to  the  owner  of  the  chattel,  and  for 
the  safe  keeping  of  the  surplus,  if  necessary,  until  it  is 
claimed  by  him.  If  a  defendant,  upon  whom  the  sum- 
mons is  personally  served,  is  liable  for  the  amount  of  the 
lien,  or  for  any  part  thereof,  it  may  also  award  payment 
accordingly.     (Co.  Oiv.  Proc.  §  1739). 

The  property,  when  sold,  is  to  be  sold  in  the  same  way 
as  other  personal  property  upon  an  execution;  as  to 
which  see  vol.  II,  p.  1030.  The  notice  of  sale  should  re- 
fer to  the  judgment,  and  should  state  that  the  sale 
is  made  pursuant  to  it. 

Sec.    3.    Seiznre    of    the    chattel. 

Where  the  action  is  brought  in  the  supreme  court,  the 
city  court  of  the  city  of  New  York,  or  a  county  court,  if 
the  plaintiff  is  not  in  possession  of  the  chattel,  a  war- 
rant may  be  granted  by  the  court,  or  a  judge  thereof, 
commanding  the  sheriff  to  seize  the  chattel,  and  safely 
keep  it  to  abide  the  final  judgment  in  the  action.  The 
provisions  of  title  3  of  chapter  VII  of  the  code 
apply  to  such  a  warrant,  and  to  the  proceedings  to  pro- 
cure it  and  after  it  has  been  issued,  as  if  it  was  a  war- 
rant of  attachment,  except  as  otherwise  expressly  pre- 
scribed in  this  article.     (Co.  Civ.  Proc.  §  1738). 

The  authority  given  in  this  section,  does  not  revive  a 
lien  which  has  been  lost,  because  the  plaintiff  has  parted 
with  the  possession  of  the  property.  It  will  be  noticed 
that  section  1737,  which  authorizes  the  action,  provides 
that  it  may  be  maintained  in  any  case  where  the  lien 
exists  at  its  commencement.  Section  1738  does  not  en- 
large those  words.  (Throop's  Code  note  to  §  1738). 
The  regulations  wdth  regard  to  the  issue  of  attachment 
are  found  at  vol.  I,  p.  612,  et  seq.    The  affidavit  to  pro- 
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cure  a  warrant  of  attacliinent  under  this  section,  need 
not  state  that  the  amount  unpaid  on  the  lien  is  above  all 
counter-claims.  (Blake  v.  Crowley,  44  Hun,  344).  The 
granting  of  a  warrant  of  attachment  in  these  cases  is 
not  a  matter  of  course.  The  rules  prescribed  for  pro- 
curing a  warrant  of  attachment  apply  to  applications 
for  attachment  made  under  this  section ;  and  the  affi- 
davit should,  in  all  cases,  state  the  reasons  why  the 
granting  of  the  attachment  is  proper. 

Sec.    4.   Proceedings  in  courts  not  of  record. 

Where  the  action  is  brought  in  a  court,  other  than  one 
of  those  specified  in  section  1738,  if  the  plaintiff  is  not 
in  possession  of  the  chattel,  a  warrant,  commanding  the 
proper  officer  to  seize  the  chattel,  and  safely  keep  it  to 
abide  the  judgment,  may  be  issued,  in  like  manner  as  a 
warrant  of  attachment  may  be  issued  in  an  action 
founded  upon  a  contract,  brought  in  the  same  court ;  and 
the  provisions  of  law,  applicable  to  a  warrant  of  attach- 
ment, issued  out  of  that  court,  apply  to  a  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to 
procure  it,  and  after  it  has  been  issued ;  except  as  other- 
wise specified  in  the  judgment.  A  judgment  in  favor  of 
the  plaintiff,  in  such  an  action,  must  correspond  to  a 
judgment,  rendered  as  prescribed  in  section  1739,  ex- 
cept that  it  must  direct  the  sale  of  the  chattel  by  an  of- 
ficer to  whom  an  execution,  issued  out  of  the  court,  may 
be  directed ;  and  the  payment  of  the  surplus,  if  its  safe 
keeping  is  necessary,  to  the  county  treasurer,  for  the 
benefit  of  the  owners.     (Co.  Civ.  Proc.  §  1740). 

For  the  regulations  with  regard  to  the  practice  in 
these  courts,  reference  is  made  to  the  statutes  respect- 
ing them. 


FORECLOSURE   OF   MORTGAGES   AND   LIENS.  161 

AETICLE  VIII. 

FORECLOSrEE    OF    MECHANICS'    LIENS    ON    REAL    PROPERTY. 

SECTION. 

1.  In  what  courts  action  for,  may  be  brought. 

2.  Parties. 

3.  Proceedings  in  the  action. 

4.  Offer   to   pay  into   court. 

5.  Judgment. 

6.  Costs  and  disbursements. 

7.  Discharge  of  lien. 

8.  Actions  in  courts  not  of  record. 

Sec.    1.   In  -what  courts  action  for,  may  be  brought. 

It  is  not  the  purpose  of  this  article  to  treat  exhaus- 
tively the  substantive  law  governing  the  creation  and 
existence  of  mechanics'  liens ;  only  an  elaborate  treatise 
would  suflQce  for  such  a  purpose.  This  article  is  de- 
signed to  deal  only  with  the  adjective  side  of  the  en- 
forcement of  such  liens  in  the  courts,  as  that  is  provided 
for  by  the  statutes  on  the  subject.  The  substantive 
right  to  such  liens  is  purely  the  creature  of  statute,  and, 
therefore,  we  find  the  practice  and  procedure  governing 
the  enforcement  of  them  a  matter  of  statutory  regula- 
tion, in  large  measure. 

A  mechanic's  lien  on  real  property  may  be  enforced 
against  such  property,  and  against  a  person  liable  for 
the  debt  upon  which  the  lien  is  founded,  by  an  action, 
by  his  lienor,  his  assignee  or  legal  representative,  in  a 
court  which  has  jurisdiction  in  an  action  founded  on  a 
contract  for  a  sum  of  money  equivalent  to  the  amount 
of  such  debt.  (Co.  Civ.  Proc.  §  3399).  This  section 
provides,  of  course,  for  actions  both  in  courts  of  record 
and  courts  not  of  record.  There  are  specific  provisions 
covering  such  actions  in  courts  not  of  record  (Co.  Civ. 
Proc.  §§  3404-3410)  which  will  be  considered  hereafter. 

Of  course,  the  jurisdiction  of  the  supreme  court  over 

the  action  is  undoubted.    Such  an  action  in  the  supreme^ 

court  must  be  brought  in  the  county  where  the  real 

property  affected  is  situated.      (Co.  Civ.  Proc.  §  982; 

11 
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vol.  II,  pp.  127,  ct  seq.).  The  county  court  unquestion- 
ably has  jurisdiction  of  such  an  action  where  not  to  ex- 
ceed |2,000  is  involved,  if  both  the  property  affected  is 
situated  in  the  county  Avhere  the  action  is  brought,  and 
the  defendant  also  resides  there.  If  the  former  condi- 
tion is  absent  and  the  latter  exists,  it  would  still  seem 
that  the  wording  of  section  3399  is  sufficient  to  give  the 
county  court  jurisdiction,  inasmuch  as  it  would  clearly 
have  jurisdiction  "  in  an  action  founded  on  a  contract 
for  a  sum  of  money  equivalent  to  the  amount  of  the 
debt."  Where,  however,  the  defendant  does  not  reside 
within  the  county,  this  wording  of  section  3399  would 
seem  to  exclude  jurisdiction  by  the  county  court  even 
though  the  property  affected  was  situated  within  the 
county.  Under  section  7  of  chapter  342  of  the  laws 
of  1885,  the  predecessor  of  section  3399  of  the  code,  it 
was  held  that  the  county  court  had  jurisdiction  in  such 
a  case  {Raven  v.  Smith,  148  N.  Y.  415)  ;  but  such  pre- 
decessor statute  contained  a  provision  that  is  not  found 
in  section  3399,  namely,  that  the  action  might  be 
brought  "  in  a  court  of  record  in  the  city  or  county 
where  the  property  is  situated;"  so  that  the  case  cited 
is  not  authoritative  under  the  present  statute.  A 
course  of  reasoning  like  that  suggested  as  to  the  county 
court,  has  been  applied  to  the  jurisdiction  of  the  city 
court  of  the  city  of  New  York,  and  it  was  accordingly 
held  that  the  last-mentioned  court  had  not  jurisdiction 
of  an  action  to  foreclose  a  mechanic's  lien  where  pro- 
cess could  not  be  served  on  the  defendant  in  the  city 
of  New  York,  notwithstanding  the  fact  that  the  prop- 
erty affected  was  situated  in  that  city.  (McGann  v. 
Gerding,  29  Misc.  283). 

What  has  been  said,  and  what  is  said  further  in  sec- 
tion 8  of  this  article  {infra)  shows  sufficiently  the  juris- 
diction of  the  various  courts  over  these  actions. 

Sec.   Z.   Parties. 

In  an  action  in  a  court  of  record  the  following  are 
necessary  parties  defendant: 

1.  All  lienors  having  liens  against  the  same  property 
or  any  part  thereof. 
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2.  All  other  persons  having  subsequent  liens  or  claims 
against  the  property,  by  judgment,  mortgage  or  other- 
wise, and 

3.  All  persons  appearing  by  the  records  in  the  office 
of  the  county  clerk  or  register  to  be  overseers  of  such 
property  or  any  part  thereof.  Every  defendant  who  is 
a  lienor  shall,  by  answer  in  the  action,  set  forth  his  lien, 
or  he  will  be  deemed  to  have  waived  the  same,  unless  the 
lien  is  admitted  in  the  complaint,  and  not  contested  by 
another  defendant.  Two  or  more  lienors  having  liens 
upon  the  same  property,  or  any  part  thereof,  may  join 
as  plaintiffs.      (Co.  Civ.  Proc.  §  3402). 

As  the  action  in  a  court  of  record  is  a  suit  in  equity 
[Kenney  v.  Apgar,  93  N.  Y.  539 ;  Schillinger  Cement  Go. 
V.  Arnott,  152  N.  Y.  584)  it  is  made  compulsory  that  all 
lienors,  etc.,  should  be  made  parties,  so  that  all  their 
I'ights  may  be  determined  in  the  one  suit.  But  only 
lienors  or  claimants  against  the  property  by  way  of 
judgment,  mortgage  or  otherwise  than  by  way  of  me- 
chanics' liens,  whose  claims  are  subsequent  to  the  plain- 
tiff's lien,  are  proper  parties  under  this  section.'  {Alyea 
V.  Cits.  8av.  Bk.,  12  App.  Div.  574;  affd.  on  op.  below, 
162  N.  Y.  597;  Browyi  v.  Danfortit,  37  App.  Div.  321). 

If  certain  subsequent  lienors  have  not  been  made 
})arties  to  the  action  to  foreclose  plaintiff's  prior  lien, 
the  court  cannot  grant  a  writ  of  assistance  to  remove 
from  the  premises  sold  in  foreclosure  such  subsequent 
lienors.  {Matter  of  Burnham,  64  App.  Div.  596). 
This  shows  the  importance  of  making  all  persons  hav- 
ing rights  or  claims  subsequent  to  the  plaintiff's  and 
prior  to  action  begun,  parties  to  the  action. 

It  will  be  noted  that  subdivision  3  of  section  3402  re- 
quires every  defendant  who  is  a  lienor  to  set  forth  his 
lien  hj  answer,  and  provides  as  a  penalty  for  failure  so 
to  do  that  the  lien  shall  be  deemed  waived  unless  the 
lien  is  admitted  in  the  complaint  and  not  contested  by 
other  defendants;  it  is  thus  always  essential  that  such 
lienor  defendants  should  set  up  their  lien  by  answer. 
{McConologue  v.  Larkins,  32  Misc.  166 K 
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Sec.    3.   Proceedings  in  the  action. 

The  provisions  of  the  code  of  civil  procedure,  relating 
to  actions  for  the  foreclosure  of  a  mortgage  upon  real 
property,  and  the  sale  and  the  distribution  of  the  pro- 
ceeds thereof  apply  to  actions  in  a  court  of  record,  to 
enforce  mechanics'  liens  on  real  property,  except  as 
otherwise  stated  in  this  article  of  this  work.  If  actions 
are  brought  by  different  lienors  in  a  court  of  record,  the 
court  in  which  the  first  action  was  brought,  may,  upon 
its  own  motion,  or  upon  the  application  of  any  party 
in  any  of  such  actions,  consolidate  all  of  such  actions. 
(Co.  Civ.  Proc.  §  3401). 

All  the  provisions  as  to  real  estate  mortgage  fore- 
closure actions,  referred  to  in  this  section,  have  been 
discussed  in  the  foregoing  articles  of  this  chapter,  to 
which  reference  is  here  made. 

The  remedy  by  way  of  enforcement  of  the  lien  is 
cumulative;  that  is,  an  action  at  law  on  the  contract  is 
no  bar  to  proceeding  by  way  of  lien  and  an  action  to 
enforce  it.  {Power  v.  Onioard  Cons.  Co.,  39  Misc.  TOT, 
and  cases  cited).  If  the  action  on  the  contract  has 
been  brought,  sections  1629  and  1630  of  the  code  would 
seem  to  require  the  complaint  in  the  foreclosure  suit 
to  state  that  fact  and  the  status  of  such  action.  (See 
Barbig  v.  Kick.  35  N.  Y.  Supp.  6T6;  s.  c,  25  Civ.  Proc.  ■ 
Rep.  62). 

The  provisions  of  section  3401  as  to  consolidation, 
have  been  held  to  be  no  broader  than  section  81T  of  the 
code,  dealing  with  the  consolidation  of  actions  gener- 
ally; and  the  former  should  be  construed  as  the  latter 
has  been.  {Eckenroth  v.  Egan,  20  Misc.  508).  As  to 
the  rules  governing  consolidation  under,  section  81T, 
see  vol.  I  of  this  work,  p.  304,  et  seq.  If  the  first  action 
is  brought  in  the  city  court  of  the  city  of  New  York, 
that  court  may  order  a  consolidation,  although  a  sub- 
sequent action  is  brought  in  the  supreme  court.  {Boyd 
v.  ^'^tcicart,  30  Abb.  N.  C.  12T). 

Sec.    4.    Oifer  to  pay  into  court. 

At  any  time  after  an  action  is  brought  under  the  pro- 
vision of  the  sections  of  the  code  treated  of  in  this 
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article,  the  owner  may  make  and  file  with  the  clerk  with 
whom  the  notice  of  lien  is  filed,  if  in  a  court  of  record, 
and  if  in  a  court  not  of  record,  with  the  court,  an  offer 
to  pay  into  court  the  sum  of  money  stated  therein,  or 
to  execute  and  deposit  securities  which  he  may  describe, 
in  discharge  of  the  lien,  and  serve  upon  the  plaintiff  a 
copy  of  such  otter.  If  a  written  acceptance  of  the  offer 
is  filed  with  such  clerk,  or  court,  within  ten  days  after 
its  service,  and  a  copy  of  the  acceptance  is  served  upon 
the  party  making  the  offer,  the  court,  upon  proof  of 
such  offer  and  acceptance,  may  make  an  order,  that  on 
depositing  with  such  clerk,  or  court,  the  sum  so  offered, 
or  the  securities  described,  the  lien  shall  be  discharged, 
and  that  the  money  or  securities  deposited  shall  take 
the  place  of  the  property  upon  which  the  lien  existed, 
and  shall  be  subject  to  the  lien.  If  the  offer  is  of  money 
only,  the  court,  on  application  and  notice  to  the  plain- 
tiff may  make  such  order,  without  the  acceptance  of  the 
offer  by  the  plaintiff:  Money  or  securities  deposited 
upon  the  acceptance  of  an  offer  pursuant  to  this  section 
shall  be  held  by  the  clerk  or  the  court  until  the  final 
determination  of  the  action,  including  an  appeal.  ( Co. 
Civ.  Proc.  §  3413). 

Neither  this  provision,  nor  any  other  in  the  statutory 
provisions,  governing  the  action  to  foreclose  a  me- 
chanics' lien,  prevents  an  offer  of  judgment  under  sec- 
tion 738  of  the  code.  {Kennedy  v.  McKone,  JVo.  1,  10 
App.  Div.  88).  For  a  discussion  of  section  738,  see 
vol.  I,  p.  768,  et  seq.  The  offer  under  section  3413  must 
contain  the  words  "  in  discharge  of  the  lien,"  in  order 
to  defeat  the  right  of  the  lienor  to  costs  after  the  offer. 
{Burton  v.  RockweU,  63  Hun,  163). 

Sec.    5.    Judgment. 

By  virtue  of  section  3401,  which  has  been  discussed 
heretofore  in  section  3  of  this  article,  the  judgment  in 
these  actions  is  like  that  in  a  suit  to  foreclose  a  mort- 
gage on  real  property.  That  has  been  discussed  in  sec- 
tion 4  of  article  III  of  this  chapter,  ante. 
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If  the  owner  has  agreed  to  deliver  bills,  notes,  securi- 
ties or  other  obligations  or  any  other  species  of  prop- 
erty, in  payment  of  the  debt  upon  which  the  lien  is 
based,  the  judgment  may  direct  that  such  substitute  be 
delivered  or  deposited  as  the  court  may  direct,  and  the 
property  aifected  by  the  lien  cannot  be  sold,  by  virtue 
of  such  judgment,  except  in  default  of  the  oAvner  to  so 
deliver  or  deposit  within  the  time  directed  by  the  court. 
(Co.  Civ.  Proc.  §  3415). 

If  upon  the  sale  of  the  property  under  judgment  in  a 
court  of  record  there  is  a  deficiency  of  proceeds  to  pay 
the  plaintiff's  claim,  judgment  may  be  docketed  for  the 
deficiency  against  any  person  liable  therefor,  who  shall 
be  adjudged  to  pay  the  same  in  like  manner  and  with 
like  effect  as  in  judgments  for  deficiencj'  in  foreclosure 
cases.      (Co.  Civ.  Proc.  §  3416). 

The  court  may  adjust  and  determine  the  equities  of 
all  the  parties  to  the  action  and  the  order  of  priority 
of  different  liens,  and  determine  all  issues  raised  by  any 
defense  or  counterclaim  in  the  action.  (Co.  Civ.  Proc. 
§  3403). 

When  a  laborer  or  a  material  man  shall  perform  labor 
or  furnish  materials  for  an  improvement  of  real  prop- 
erty for  which  he  is  entitled  to  a  mechanic's  lien,  the 
amount  due  to  him  shall  be  paid  out  of  the  proceeds  of 
the  sale  of  such  property  under  any  judgment  rendered 
pursuant  to  this  title,  in  the  order  of  priority  of  his 
lien,  before  anj^  part  of  such  proceeds  is  paid  to  a  con- 
tractor or  subcontractor.  If  several  notices  of  lien  are 
filed  for  the  same  claim,  as  where  the  contractor  has 
filed  a  notice  of  lien  for  the  services  of  his  workmen,  and 
the  workmen  have  also  filed  notices  of  lien,  the  judg- 
ment shall  provide  for  but  one  payment  of  the  claim 
which  shall  be  paid  to  the  parties  entitled  thereto  in  the 
order  of  priority.  Payment  voluntarily  made  upon 
any  claim  filed  as  a  lien  shall  not  impair  or  diminish 
the  lien  of  any  person  except  the  person  to  whom  the 
payment  was  made.      ( Co.  Civ.  Proc.  §  3414 ) . 

If  the  lienor  shall  fail,  for  any  reason,  to  establish  a 
valid  lien  in  an  action,  treated  of  in  this  article,  he  may 
recover  a  judgment  therein  for  such  sums  as  are  due 
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him,  or  ^Yllicll  he  might  recover  in  an  action  on  a  con- 
tract against  any  party  to  the  action.  (Co.  Civ.  Proc. 
§  3412).  The  power  given  by  this  section  to  award  a 
judgment  in  personum  where  the  claim  for  the  judg- 
ment /;;  rem  fails,  is,  of  course,  peculiar  to  this  action; 
no  such  power  exists  in  an  action  to  foreclose  a  mort- 
gage on  real  property.  (See  Dudley  v.  Congregation 
of  St.  Francis,  138  N.  Y.  151).  Except  for  the  provi- 
sions of  this  section,  a  court  of  equity  would  have  no 
power  to  award  any  such  personal  judgment.  {Deaiic 
Steam  Pump  Co.  v.  Clark,  84  App.  Div.  150,  at  p.  153, 
and  cases  there  cited).  To  justifj^  such  a  judgment, 
however,  the  complaint  or  ansAver  (as  the  case  may  be) 
setting  forth  the  claim  of  the  lien  must  show  the  exist- 
ence of  a  contract  Avith  the  defendant  against  whom  the 
personal  judgment  (on  failure  of  the  claim  to  lien)  is 
asked,  and  furthermore  must  demand  such  personal 
judgment.  [Kane  v.  Hutkoff,  81  App.  Div.  105;  Deaue 
Steam  Fump  Co.  v.  Clark,  supra).  Also,  where  a  de- 
fendant claims  such  relief  against  a  co-defendant,  the 
answer  must  be  served  on  such  co-defendant.  (Mason 
Supplies  Co.  V.  Jones,  58  App.  Div.  231;  affd.  without 
op.,  172  N.  Y.  598,).  In  order  to  bring  the  provisions 
of  section  3412  into  operation,  not  only  must  there  be 
privity  of  contract  between  the  party  claiming  the  per- 
sonal judgment  and  the  person  against  whom  it  is 
claimed  [Algea  v.  Cits.  Sac.  Bk.,  12  App.  Div.  574;  affd. 
on  op.  below,  162  N.  Y.  597),  but  also,  it  would  seem, 
there  must  have  been  filed  a  lien.  (Xussherger  v.  Was- 
serman,  40  Misc.  120;  Deane  Steam  Fump  Co.  v.  Clark, 
87  App.  Div.  459).  The  fact  that  the  lien  is  invalid  or 
void  does  not  prevent  the  personal  judgment  if  the  facts 
requisite  for  such  judgment  are  duly  pleaded.  {Haw- 
kins V.  Mapes-Reeve  Cons.  Co.,  82  App.  Div.  72;  Ter- 
williger  v.  Wheeler,  81  App.  Div.  460).  The  Haickins 
case  was  decided  by  the  appellate  division  in  the  first 
department,  and  the  Tenoilliger  case  by  the  fourth 
appellate  division.  The  second  appellate  division  seems 
to  have  reached  a  conclusion  somewhat  at  variance  with 
that  in  the  Haickins  and  Tenoilliger  cases,  in  Mowbray 
V.  Levy,  (85  App.  Div.  68),  where  it  was  held  that  the 
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"  failure  to  establish  the  lien,''  provided  for  in  section 
3412,  means  such  failure  by  reason  of  a  technicality  or 
informality  only,  and  not  by  reason  of  substantive 
defects. 

In  the  Hawkins  case  will  be  found  an  elaborate  dis- 
cussion of  the  procedure  necessary  to  obtain  a  jury 
trial  where  the  lien  is  held  to  be  invalid  and  the  cause 
proceeds  under  a  demand  for  a  personal  judgment. 

Sec.    6.    Costs  and  disbursements. 

If  an  action  is  brought  to  enforce  a  mechanics'  lien 
against  real  property  in  a  court  of  record,  the  costs  and 
disbursements  shall  rest  in  the  discretion  of  the  court, 
and  may  be  awarded  to  the  prevailing  party.  The  judg- 
ment rendered  in  such  an  action  shall  include  the 
amount  of  such  costs  and  specify  to  whom  and  by  whom 
the  costs  are  to  be  paid.      (Co.  Civ.  Proc.  §  3411). 

By  virtue  of  this  provision,  the  whole  matter  is  in 
the  discretion  of  the  court;  the  other  provisions  of  the 
code,  such  as  sections  3228  and  3229  do  not  apply. 
(FariUc  v.  Hadcock,  39  Misc.  897).  Of  course,  allow- 
ances in  addition  to  costs  can  be  granted  in  such  actions. 
(H organ  v.  McKenzie,  17  N.  Y.  Supp.  174). 

Sec.    7.    Discharge  of  lien. 

A  mechanic's  lien  on  real  property  may  be  vacated 
and  cancelled  by  an  order  of  a  court  of  record.  Before 
such  order  shall  be  granted  a  notice  shall  be  served  upon 
the  lienor,  either  personally  or  hj  leaving  it  at  his  last- 
known  place  of  residence,  with  a  person  of  suitable  age, 
with  directions  to  deliver  it  to  the  lienor.  Such  notice 
shall  require  the  lienor  to  commence  an  action  to  en- 
force the  lien,  within  a  time  specified  in  the  notice,  not 
less  than  thirty  days  from  the  time  of  service,  or  show 
cause  at  a  special  term  of  a  court  of  record,  or  at  a 
county  court,  in  a  county  in  which  the  property  is 
situated,  at  a  time  and  place  specified  therein,  why  the 
notice  of  lien  filed  should  not  be  vacated  and  cancelled 
of  record.  Proof  of  such  service  and  that  the  lienor  has 
not  commenced  the  action  to  foreclose  such  lien,  as 
directed  in  the  notice,  shall  be  made  by  affidavit,  at  the 
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time   of  applying  for   such   order.       (Co.    Oiv.    Proc. 
§3417). 

"Whether  the  action  shall  be  dismissed  on  the  return 
of  such  notice  is  discretionary.  {Matter  of  Poole,  14 
N.  Y.  Supp.  790;  Jackson  Co.  v.  Haven,  87  App.  Div. 
236) .  The  service  of  a  summons  is  a  sufficient  "  com- 
mencement of  an  action."  {Matter  of  Cattaberri/  v. 
Knox,  17  App.  Div.  372;  affd.  on  op.  below,  154  N.  Y. 
747).  If  the  action  is  brought,  and  the  plaintiff  un- 
reasonably neglects  to  proceed,  a  defendant  has  a 
remedy  under  section  1674  of  the  code.  {Townsend  v. 
Work,  79  Hun,  381). 

Sec.   8.   Actions  in  conrts  not  of  record. 

If  an  action  to  enforce  a  mechanic's  lien  against  real 
property  is  brought  in  a  court  not  of  record,  it  shall 
be  commenced  by  the  personal  service  upon  the  owner, 
anywhere  within  the  state,  of  a  summons  and  complaint 
verified  in  the  same  manner  as  a  complaint  in  an  action 
in  a  court  of  record.  The  complaint  must  set  forth 
substantially  the  facts  contained  in  the  notice  of  lien, 
and  the  substance  of  the  agreement  under  which  the 
labor  was  performed  or  the  materials  were  furnished. 
The  form  and  contents  of  the  summons  shall  be  the 
same  as  provided  by  this  code  for  the  commencement  of 
an  action  upon  a  contract  in  such  court.  The  summons 
must  be  returnable  not  less  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or,  if  ser- 
vice is  made  by  publication,  after  the  day  of  the  last 
publication  of  the  summons.  Service  must  be  made  at 
least  eight  days  before  the  return  day.  ( Co.  Civ.  Proc. 
§3404). 

The  action,  here  provided  for,  is  very  different  from 
that  given  in  courts  of  record ;  it  is  not  a  suit  in  equity. 
{Kotzen  v.  Nathanson,  33  Misc.  299;  Eadie  v.  Waldron, 
64  App.  Div.  424;  Faville  v.  Hadcock,  39  Misc.  397). 
There  has  been  considerable  doubt  whether  the  muni- 
cipal court  of  the  city  of  New  York  had  jurisdiction  of 
actions  of  this  kind,  but,  after  several  decisions  holding 
that  it  had  not  {McGonologue  v.  McCaffrey,  29  Misc. 


170  PRACTICE. 

139;  Smith  v.  Silsbe,  53  App.  Div.  462),  it  seems  to  be 
settled  that  it  has  such  jurisdiction.  (Kotzen  v. 
Xathanson,  supra;  Eadie  v.  Waldron,  supra).  The 
discussion  in  these  cases  of  the  nature  of  the  action  in 
courts  not  of  record  as  provided  by  statute,  and  as  to 
the  constitutional  limitation  on  courts  of  legislative 
creation,  is  instructive  in  determining  the  jurisdiction 
of  such  courts  generally. 

If  personal  service  of  the  summons  cannot  be  made 
upon  a  defendant  in  an  action  in  a  court  not  of  record, 
by  reason  of  his  absence  from  the  state,  or  his  conceal- 
ment therein,  such  service  may  be  made  by  leaving  a 
copy  thereof  at  his  last  place  of  residence  and  by  pub- 
lishing a  copy  of  the  summons  once  in  each  of  three 
successive  weeks  in  a  newspajJer  in  the  city  or  county 
where  the  property  is  situated.     (Co.  Civ.  Proc.  §  3405). 

At  the  time  and  place  specified  in  the  summons  for 
the  return  thereof,  in  a  court  not  of  record,  issue  must 
be  joined,  if  both  jjarties  appear,  by  the  defendant  filing 
with  the  justice  a  verified  answer,  containing  a  general 
denial  of  each  allegation  of  the  complaint,  or  a  specific 
denial  of  one  or  more  material  allegations  thereof;  or 
any  other  matter  constituting  a  defense  to  the  lien  or 
to  the  claim  upon  which  it  is  founded.  If  the  defend- 
ant fail  to  appear  on  the  return-day,  on  proof  by  affi- 
davit of  the  service  of  the  summons  and  complaint, 
judgment  may  be  rendered  for  the  amount  claimed  with 
costs.      (Co.  Civ.  Proc.  §  3406). 

If  issue  is  joined  in  such  action  in  a  court  not  of 
record,  it  must  be  tried  in  the  same  manner  as  other 
issues  in  such  court,  and  judgment  entered  thereon, 
which  shall  be  enforced,  if  for  the  plaintiff,  in  the  man- 
ner provided  for  in  section  3408  of  the  code.  If  for  the 
defendant,  in  the  same  manner  as  in  an  action  on  con- 
tract in  such  court.      (Co.  Civ.  Proc.  §  3407). 

Executions  may  be  issued  upon  a  judgment  obtained 
in  an  action  to  enforce  a  mechanic's  lien  against  real 
property  in  a  court  not  of  record,  which  shall  direct 
the  officer  to  sell  the  title  and  interest  of  the  owner  in 
the  premises,  upon  which  the  lien  set  forth  In  the  com- 
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plaint  existed  at  the  time  of  filing  the  notice  of  lien. 
(Co.  Civ.  Proc.  §  3J:0S). 

An  appeal  may  be  taken  from  such  judgment  ren- 
dered in  a  court  not  of  record,  according  to  the  provi- 
sions of  the  code  regulating  appeals  from  judgments  in 
actions  On  contract  in  such  courts.  (Co.  Civ.  Proc. 
§  3409). 

AA'hen  a  judgment  is  rendered  in  a  court  not  of  record, 
the  justice  or  judge  of  the  court  in  which  it  is  tried,  or 
other  person  authorized  to  furnish  transcripts  of  judg- 
ments therein,  shall  furnish  the  successful  party  a 
transcript  thereof,  which  he  may  file  with  the  clerk  of 
the  county  Avith  whom  the  notice  of  lien  is  filed.  The 
filing  of  such  a  transcript  has  the  same  effect  as  the 
filing  of  a  transcript  of  any  other  judgment  rendered 
in  such  courts.      (Co.  Civ.  Proc.  §  3410). 

In  such  action  in  a  court  not  of  record,  the  costs  shall 
be  the  same  as  allowed  in  civil  actions  in  such  court. 
The  expenses  incurred  in  serving  the  summons  by  pub- 
lication may  be  added  to  the  amount  of  costs  now  al- 
lowed in  this  court.      (Co.  Civ.  Proc.  §  3411). 

Liens  under  a  contract  for  a  public  improvement  are 
enforceable  against  the  funds  of  the  municipality  for 
which  the  municipal  improvement  is  constructed,  and 
the  contractor  and  subcontractor,  in  the  same  manner 
as  mechanics'^  liens  on  real  property.  (Co.  Civ.  Proc. 
§  3400).  There  are  especial  code  provisions  on  that 
subject,  as  well  as  on  liens  on  vessels.  (Co.  Civ.  Proc. 
§§  3419-3441).  Such  matters  will  not  be  discussed  in 
this  work.  The  subject  of  the  foreclosure  of  mechanics' 
liens  on  real  property  has  been  discussed,  because  of 
its  similiarity  to  foreclosure  of  real  estate  mortgages 
and  because  of  their  frequent  occurrence. 
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ARTICLE  I. 

ACTION     TO    DETERMINE     CONFLICTING     CLAIMS    TO    REAL 

PROPERTY. 

SECTION. 

1.  History  and  nature  of  the  proceeding. 

2.  Who  may  be  plaintiffs. 

3.  Against  whom  action  may  be  brought. 

4.  Pleadings. 

5.  Proceedings  before  judgment. 

6.  Judgment. 

7.  New  trial. 

8.  Effect  of  judgment. 

9.  Action  against  claimant  of  dower. 

Sec.    1.    History  and  nature  of  the  proceeding. 

At  common  law  there  was  no  way  in  which  a  title 
could  be  quieted  where  an  outstanding  claim  existed 
against  it,  unless  the  person  setting  up  such  a  claim, 
commenced  proceedings  to  enforce  it.  {Leims  v.  Hoive, 
174  N.  Y.  340,  343).  In  order  to  obviate  the  incon- 
venience necessarily  resulting  from  the  uncertainty  in 
many  instances  attending  titles,  the  legislature  created 
a  new  remedy,  placing  it  in  the  power  of  the  person  in 
possession  of  land  to  quiet  his  title  to  it  forever.      By 

^  (173) 
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the  revised  statutes,  proceedings  were  begun  by  a  notice 
served  by  tlie  person  in  possession  upon  him  who,  it  was 
alleged,  unjustly  claimed  title.  The  code  of  procedure 
provided  that  the  same  relief  might  be  obtained  by 
action.  ( Co.  Proc.  §  449 ) .  Notwithstanding  this  pro- 
vision of  the  code  of  procedure,  it  was  held  that  the  pro- 
visions of  the  revised  statutes  were  not  abolished,  and 
that  proceedings  to  compel  the  determination  of  claims 
to  real  property  might  be  prosecuted  in  the  way  pre- 
scribed by  the  revised  statutes.  {Burnhum  v.  Onder- 
donJi,  41  N.  Y.  425).  The  proceeding  under  the  revised 
statutes  was  a  special  proceeding.  By  the  code  of  civil 
procedure,  the  provisions  of  the  revised  statutes,  and 
also  the  provisions  of  the  code  of  procedure  upon  this 
subject  were  abolished;  and  the  only  mode  of  deter- 
mining claims  to  real  property  is  by  an  action  to  be 
brought  as  prescribed  by  the  code  of  civil  procedure. 
The  scope  of  the  action  was  materially  extended  in 
1891  by  amendments  (chap.  210,  laws  of  1891)  to  the 
sections  of  the  code  governing  it,  and  again  by  a  further 
amendment  in  1904  (chapter  526  of  the  laws  of  1904), 
as  will  be  pointed  out  hereafter. 

The  action  may  be  brought  only  in  the  supreme  court ; 
the  county  court  has  no  jurisdiction  of  these  actions. 
The  action  is  triable  in  the  county  where  the  property 
is  situated.  (Vol.  II,  p.  127).  The  action  is  to  be 
brought,  and  the  same  proceedings  are  had  in  it  as  in 
any  other  civil  action.  If  the  defendant  is  a  non- 
resident, the  summons  is  to  be  served  upon  him  in  the 
manner  prescribed  for  service  upon  non-residents. 
Notice  of  the  pendency  of  the  action  should  be  filed  in 
all  cases  (vol.  I,  p.  237)  ;  as  the  judgment  is  a  bar  to 
any  claim  accruing  after  the  filing  of  the  notice  of  the 
pendency  of  action.  (Co.  Civ.  Proc.  §  1646).  The 
provisions  of  the  code  of  civil  procedure,  differ  some- 
what from  those  of  the  revised  statutes  by  compelling 
the  defendant  to  litigate  his  claim  to  the  property,  if  he 
has  any,  in  the  action  brought  to  determine  confiicting 
claims  in  the  same  way  as  though  he  had  brought  an 
action  of  ejectment;  and  making  the  judgment  when 
rendered,  a  complete  bar  upon  the  question  of  title. 
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( Throop's '  Code,  preliminary  note  to  article  V,  chapter 
XIV). 

Sec.    2.    WIio  may  be  plaintiffs. 

Where  any  person  has  been,  or  he  and  those  whose 
estate  he  has,  have  been,  for  one  year  in  possession  of 
real  property,  or  of  any  undivided  interest  therein, 
claiming  it  in  fee  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  he  may  be  plaintiff  in  this  proceeding. 
(Co.  Civ.  Proc.  §  1638;  see,  also,  vol.  I,  p.  178).  A 
corporation,  an  unincorporated  association,  or  the  re- 
ceiver or  successor  of  any  such  corporation  or  associa- 
tion may  maintain  the  action.  (Co.  Civ.  Proc.  §  1650). 
The  court  under  this  statute  can  take  cognizance  of 
claims  to  three  estates  only,  namely,  estates  in  fee  or 
for  life,  or  for  a  term  of  years  not  less  than  ten.  It  is 
not  intended  that  all  controversies  with  reference  to 
lands  should  be  terminated  thereby.  (Barnard  V. 
Simms,  42  Barb.  304).  Such  an  action  is  not  main- 
tainable for  the  purpose  of  procuring  an  adjudication 
that  a  plaintiff  has  easements  or  rights  of  that  char- 
acter in  the  lands  of  another.  {Cons.  Ice  Go.  v.  Mayor, 
etc.,  of  N.  Y.,  166  N.  Y.  92,  100).  While  the  class  of 
claims  on  the  part  of  defendants,  that  may  be  adjudi- 
cated upon  in  the  action,  was  materially  broadened  by 
the  amendments  effected  by  chapter  210  of  the  laws  of 
1891,  so  as  to  include  easements  and  liens  or  incum- 
brances of  the  amount  or  value  of  not  less  than  two 
hundred  and  fifty  dollars,  the  statute  was  left  un- 
changed in  the  requirement  that  the  plaintiff's  alleged 
estate  (to  which  such  claim  was  made)  must  be  one  in 
fee  or  for  life  or  for  a  term  of  years  not  less  than  ten. 

The  general  renovation  in  1891  of  the  sections  of  the 
code  governing  the  action  under  consideration,  did 
materially  change,  however,  certain  requirements  of 
section  1638  as  to  the  plaintiff's  possession;  prior  to 
the  amendments  of  1891,  the  plaintiff  could  not  main- 
tain the  action  unless  he  had  been  for  three  years  in 
the  acttval  possession  of  the  property;  the  amendment 
of  1891  struck  out  the  word  "  actual,"  and  changed- the 
time  requirement  to  one  year.     Prior  to  the  amendment, 
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it  was  held  that  a  constructive  possession  by  the  plain- 
tiff was  not  sufficient,  as  the  word  "  actual "  evinced 
a  legislative  intent  to  the  contrary  {Boylston  v. 
M'lieeler,  61  N.  Y.  521;  Cleveland  v.  Crawford,  7  Hun, 
616;  Van  Wagenen  v.  Botsford,  13  Wk.  Dig.  381)  ;  the 
elimination  of  that  word,  by  the  amendment  in  ques- 
tion, seems  to  show  that  constructive  possession,  as  by 
a  tenant,  is  sufficient  {King  v.  Townshend,  78  Hun, 
380;  Clason  v.  meimrt,  23  Misc.  177) ;  if  the  plaintiff 
has  the  legal  title,  possession  is  presumed  to  follow  it, 
so,  where  the  land  is  unoccupied,  an  allegation  and 
proof  that  the  plaintiff  has  title  is  sufficient.  {Whit- 
man V.  City  of  New  York,  85  App.  Div.  468).  The  pur- 
pose of  the  limitation  of  one  year  in  possession,  how- 
ever, was  to  prevent  suits  under  the  statute  by  transient 
occupants  who  might  go  into  possession  for  the  very 
purpose  of  bringing  the  action,  and,  therefore,  there 
must  always  be  allegation  and  proof  of  such  possession. 
{Leicis  V.  Howe,  174  N.  Y.  340).  Such  possession  must 
have  been  immediately  preceding  the  commencement  of 
the  action.  {Boylston  v.  Wheeler,  supra).  If  he  has 
been  in  possession  the  requisite  time  under  a  claim  of 
tile,  although  such  possession  was  wrongful,  it  is  suffi- 
cient to  enable  him  to  maintain  the  action.  {Schroeder 
V.  Gurney,  10  Hun,  413;  affd.,  73  N.  Y.  430).  Plain- 
tiff's possession  under  a  verbal  agreement  of  purchase, 
which  agreement  has  been  duly  performed,  for  the  re- 
quisite length  of  time,  is  sufficient  under  section  1638. 
{Brown  v.  Crabb,  156  N.  Y.  447).  Of  course,  it  is  to  be 
noted  that  section  1638  does  not  require  the  plaintiff 
himself  to  have  been  in  possession  for  the  year;  if  the 
person  "  whose  estate  he  has  "  and  the  plaintiff,  to- 
gether, have  had  the  year's  possession,  the  statute 
allows  him  to  bring  the  action.  {Diefendorf  v.  Diefen- 
dorf,  132  N.  Y.  100).  Where  the  plaintiff  shows  a  pos- 
session, its  continuance  may  be  inferred.  {Stackhouse 
V.  Stoteiibur,  22  App.  Div.  312). 

Another  change  in  the  requirement  of  section  1638 
as  to  the  plaintiff's  interest,  was  effected  by  the  amend- 
ment of  1891,  in  allowing  a  plaintiff  who  had  been  in 
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possession  of  an  undivided  interest  in  real  j)roperty  (as 
distinguished  from  tlie  whole  property)  to  bring  the 
action. 

Sec.    3.    Against    ^rbom    action   may    be    brought. 

The  action  may  be  brought  against  any  person  to 
compel  the  determination  of  any  claim  adverse  to  that 
of  the  plaintiff,  which  defendant  makes,  or  which  it 
appears  from  the  public  records  the  defendant  might 
make,  to  any  estate  in  that  property,  in  fee,  or  for  life, 
or  for  a  term  of  j-ears  not  less  than  ten,  in  possession, 
reversion  or  remainder,  including  any  claim  in  the 
nature  of  an  easement  therein,  whether  appurtenant  to 
any  other  estate  or  lands  or  not,  and  also  including  any 
lien  or  incumbrance  upon  said  property,  of  the  amount 
of  not  less  than  two  hundred  and  fifty  dollars.  But 
this  section  does  not  apply  to  a  claim  for  dower.  (Co. 
Civ.  Proc.  §  1638). 

The  amendment  of  1891,  above  referred  to,  has 
wrought  many  more  changes  as  to  the  parties  defendant 
in  the  action  and  as  to  the  claims  of  such  defendants 
that  may  be  litigated  and  determined,  than  in  respect 
of  the  requirements  as  to  the  plaintiff,  noticed  hereto- 
fore. Prior  to  that  amendment,  section  1638,  by  way 
of  exception,  did  not  allow  the  action  to  be  brought 
against  "  a  person  who  was,  when  the  action  was  com- 
menced, an  infant,  an  idiot,  a  lunatic,  an  habitual 
drunkard,  or  imprisoned  on  a  criminal  charge,  or  in 
execution  upon  conviction  of  a  criminal  offense;"  the 
amendment  cut  out  this  exception ;  so  that  now  an 
action  of  the  character  we  are  considering  may  be  main- 
tained against  such  person,  in  the  same  way  as  any  other 
action.  ^  The  amendment  of  1891  did,  however,  distin- 
guish such  persons  from  other  defendants  by  giving  them 
a  new  trial  as  a  matter  of  right,  as  we  shall  see  hereafter. 
That  amendment  also  allowed  the  determination  in  the 
action  of  any  claim  on  the  part  of  a  defendant  in  the 
nature  of  an  easement,  either  appurtenant  or  in  gross, 
or  in  the  nature  of  a  lien  or  incumbrance  of  the  amount 
of  not  less  than  two  hundred  and  fifty  dollars;  such 
12 
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claims  were  not  determinable  in  the  action  prior  to  the 
amendment. 

Prior  to  the  enactment  of  chapter  526  of  the  laws  of 
1904,  the  action  could  onh'  be  brought  to  compel  the 
determination  of  a  claim  which  the  defendant  actually 
made ;  by  that  provision,  however,  the  words  "  or  which 
it  appears  from  the  public  records  the  defendant  might 
make,"  were  inserted,  thus  making  it  possible  to  sue  a 
defendant  who  never  has  made  any  claim  but  who  might 
do  so  according  to  the  public  records. 

The  words  "  adverse  to  the  plaintiff,"  in  section  1638, 
do  not  qualify  "  liens  or  incumbrances,"  so  that  such 
liens  or  incumbrances  need  not  be  claimed  adversely  to 
the  plaintiff,  in  order  to  be  determinable.  {Livingston 
y.  Moore,  15  App.  Div.  15,  25;  appeal  dismissed,  161 
N.  Y.  602).  The  two  hundred  and  fifty  dollar  limita- 
tion applies  only  to  liens  or  incumbrances.  {Loomis 
v.  Semper,  38  Misc.  567,  569). 

The  action  may  be  brought  against  a  corporation,  an 
unincorporated  association,  or  the  receiver  or  successor 
of  any  such  corporation  or  association.  ( Co.  Civ.  Proc. 
§  1650).  It  may  be  brought  against  one  who  claims 
under  a  deed  which  is  alleged  to  be  void  for  champerty. 
(Pearce  v.  Moore,  114  N.  Y.  256).  It  may  also  be 
brought  against  one  Avho  makes  an  adverse  claim  under 
a  tax  title.  {Donahue  V.  0' Conor,  45  N.  Y.  Super.  Ct. 
Rep.  278). 

Sec.    4.    Pleadings. 

The  complaint  in  such  an  action  must  set  forth  facts 
showing : 

1.  The  plaintiff's  right  to  the  real  property;  whether 
his  estate  therein  is  in  fee  or  for  life,  or  for  a  term  of 
years  not  less  than  ten ;  and  whether  he  holds  it  as  heir, 
devisee  or  purchaser,  with  the  source  from,  or  means  by, 
which  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the 
action  was,  and,  for  the  one  year  next  preceding,  has 
been  in  his  possession,  or  in  the  possession  of  himself 
and  those  from  whom  he  derives  his  title,  either  as  sole 
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tenant  or  as  joint  tenant,  or  tenant  in  common  witli 
others. 

3.  That  the  defendant  unjustly  claims,  or  that  it 
appears  from  the  public  records  that  the  defendant 
might  unjustly  claim,  an  estate  or  interest  or  easement 
therein,  or  a  lien  or  incumbrance  thereupon  of  the  char- 
acter specified  in  section  1638. 

The  complaint  must  describe  the  property  as  pre- 
scribed in  section  1511  of  the  code.  The  demand  for 
judgment  may  be  to  the  effect  that  the  defendant  and 
every  person  claiming  under  him  be  barred  from  all 
claim  to  an  estate  in  the  property  described  in  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement 
therein,  or  a  lien  or  incumbrance  thereupon,  of  the 
character  specified,  in  section  1638,  or  it  may  combine 
two  or  more  of  said  demands  -with  other  demands  for 
appropriate  relief.      (Co.  Civ.  Proc.  §  1639). 

See,  also,  chapter  XLIX,  article  III,  §  1,  supiv, 
where  section  1511  is  quoted. 

A  complaint  which  alleges  the  seizin  in  fee  of  the 
plaintiff  and  actual  possession  for  the  requisite  time,  is 
good  under  this  section.  [Pearce  v.  Moore,  114  N.  Y. 
256).  Possession  in  plaintiff  under  a  claim  of  title  for 
the  length  of  time  fixed  by  the  statute  is  sufficient  to 
require  the  defendant  to  show  his  own  title.  {Stack- 
house  V.  Stotenhur,  22  App.  Div.  312).  An  allegation 
that  the  defendant  "  unjustly  claims  an  estate  or  in- 
terest in  the  premises,  to  wit,  the  adverse  claim  that  he 
is  seized  of  said  premises  in  fee,"  is  sufficient  under 
subdivision  3  of  section  1639.  [King  v.  Tomnshend, 
78  Hun,  380;  Phillips  v.  R.,  W.  &  0.  R.  R.  Co.,  30  N.  Y. 
St.  Eep.  41;  s.  c,  9  N.  Y.  Supp.  799). 

If  the  defendant,  in  his  answer,  puts  in  issue  the  mat- 
ters specified  in  subdivision  2  of  section  1639,  and  suc- 
ceeds upon  that  defense,  final  judgment  must  be  ren- 
dered in  his  favor,  dismissing  the  complaint,  and  award- 
ing to  him  costs  against  the  plaintiff.  (Co.  Civ.  Proc. 
§  1640). 

Where  possession  is  denied,  and  the  plaintiff  shows 
only  a  possession  under  an  unfounded  claim  of  title, 
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evidence  of  the  actual  possession  and  occupation  by  de- 
fendant prior  to  tlie  entry  by  the  plaintiff  is  a  sufficient 
defense.  {Ford  V.  Belmont,  69  X.  Y.  567).  It  was  held 
in  Barnard  v.  ISiiams  (42  Barb.  304),  that  the  defendant 
could  not  appear  and  disclaim,  and  have  judgment  of 
discontinuance  in  his  favor.  The  reason  given  was 
that,  if  the  claim  or  interest  of  the  defendant  is  of  that 
kind  of  which  the  court  could  not  take  judicial  cog- 
nizance, he  lost  nothing,  and  could  not  be  prejudiced  by 
any  default  which  might  be  taken  against  him  for  his 
failure  to  appear  upon  the  notice.  This  case,  however, 
Avas  commenced  by  a  notice  under  the  revised  statutes. 
In  a  later  case  of  Dae  is  v.  Read  (65  X.  Y.  566),  which 
was  brought  by  action  under  section  449  of  the  code  of 
procedure,  and  not  by  notice,  it  was  held  that  if  the 
defendants  made  no  claim,  it  was  their  duty  to  appear 
and  disclaim  any  interest  in  the  property,  in  order  to 
save  themselves  from  liability;  and  the  court  further 
held  that  when  this  was  done,  the  burden  of  establish- 
ing the  fact  that  a  claim  was  made  by  the  defendant  is 
upon  the  plaintiff;  and  in  the  absence  of  proof  of  that 
fact,  a  judgment  against  the  disclaiming  defendant  was 
error.  It  would  seem  that  wherever  the  defendant 
claims  any  title  to  the  property,  he  should  appear  and 
put  in  issue  the  question  of  his  claim,  and  if  he  fails 
to  do  so,  a  judgment  against  him,  based,  as  it  must  be, 
upon  the  allegations  of  the  complaint,  would  be  con- 
clusive that  he  made  a  claim,  but  that  such  claim  was 
not  valid  against  the  plaintiff.  (See  Mcrritt  V.  Smith, 
50  App.  Div.  349). 

The  defendant  may,  in  his  answer,  either  with  or 
without  the  defense  specified  in  section  1640,  set  forth 
facts,  showing  that  he  has  an  estate  in  the  property  or 
any  part  thereof,  adverse  to  the  plaintiff,  in  fee,  or  for 
life,  or  for  a  term  of  years  not  less  than  ten,  in  posses- 
sion, reversion,  or  remainder,  as  in  a  complaint  for  the 
same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in, 
or  a  lien  or  incumbrance  upon,  said  property ;  and  there- 
upon he  may  demand  that  the  complaint  be  dismissed, 
<)r  any  judgment  to  which  he  would  be  entitled  in  an 
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action  brought  by  him  to  recover  that  estate  in  said 
property,  or  to  enforce  in  any  manner  the  interest  or 
easement  therein,  or  the  lien  or  incumbrance  thereupon 
which  he  asserts;  or  he  may  combine  any  two  or  more 
of  said  demands.  (Co.  Civ.  Proc.  §  1641).  If  the  de- 
fendant has  a  title,  and  fails  to  set  it  up,  a  judgment 
against  him  is  a  bar  to  it.  {Multonner  v.  Dimmick,  4 
Barb.  566;  Co.  Civ.  Proc.  §§  1645,  1646).  The  defend- 
ant may,  in  addition  to  setting  up  the  special  defenses 
mentioned  in  sections  1640  and  1641  of  the  code  of  civil 
procedure,  set  up  any  other  defenses  which  would  de- 
feat the  right  to  the  relief  asked  for  in  the  complaint. 
{Ford  v.  Belmont,  35  N.  Y.  Super.  Ct.  Eep.  135). 

Sec.    5.   Proceedings  before  judgment. 

If  the  defendant  makes  default  in  appearing,  or  in 
answering,  judgment  can  only  be  taken  upon  applica- 
tion to  the  court.  The  same  steps  must  be  taken  with 
regard  to  notice  in  this  action  as  in  other  actions;  as  to 
which  see  vol.  II,  p.  707,  et  seq. 

Where  an  issue  of  fact  is  joined  in  an  action  brought 
as  prescribed  in  this  article,  unless  the  defendant  merely 
demands  that  the  complaint  be  dismissed,  if  the  defend- 
ant claim  an  estate  in  said  property,  the  subsequent 
proceedings,  including  the  trial,  judgment  and  execu- 
tion, are  the  same  as  if  it  was  an  action  of  ejectment, 
except  as  otherwise  expressly  prescribed  in  the  title  of 
the  code  governing  actions  relating  to  real  property 
(title  I  of  chap.  XIV)  ;  if  the  defendant  claims  an  in- 
terest or  easement  in,  or  a  lien  or  incumbrance  upon, 
said  property,  the  subsequent  proceedings  are  the  same 
as  if  it  was  an  action  brought  by  the  defendant  to  estab- 
lish or  enforce  the  said  interest,  easement,  lien  or  in- 
cumbrance, and  the  court  may  award  any  appropriate 
relief  except  as  otherwise  expressly  prescribed  in  said 
title.      (Co.  Civ.  Proc.  §  1642). 

The  same  right  of  amendment  of  the  pleadings  exists 
in  these  actions  as  in  any  other  actions.  {Brown  v. 
Leigh,  49  N.  Y.  78).  So  also  the  same  rules  may  apply 
upon  motions  to  open  default  for  irregularity,  and  as 
a  matter  of  favor.      {Roosevelt  v.  Giles,  7  Hill,  166; 
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Piatt  V.  Toirey,  18  Wend.  572).  As  to  the  granting  of 
an  injunction,  pending  the  action,  see  vol.  I,  p.  576. 

Where  the  defendant  claims  the  property  in  question, 
or  any  part  thereof,  by  virtue  of  an  estate  in  remainder 
or  reversion,  he  need  not  establish  a  right  to  the  imme- 
diate possession  thereof;  but  where  the  verdict,  report, 
or  decision  finds  that  he  has  such  an  estate,  it  must 
specify  the  time  when,  or  the  contingency  upon  which, 
he  will  be  entitled  to  possession.  (Co.  Civ.  Proc.  § 
1643). 

There  are  especial  code  provisions  for  the  perpetua- 
tion of  testimony  in  actions  or  proceedings  involving  a 
title  to  real  property  (§§  1688a-1688i),  which  were 
added  in  1901;  they  are  very  full  and  self-explanatory, 
and  it  is  not  deemed  essential  to  set  forth  such  sections 
in  full  here. 

The  action  is  an  equitable  one,  and  there  is  no  right 
to  a  jury  trial,  unless  the  defendant  sets  up  title  in  him- 
self and  asks  affirmative  relief ;  if  that  is  done,  the  sub- 
sequent proceedings  are  the  same  as  if  it  were  an  action 
of  ejectment,  and  a  jury  trial  is  a  matter  of  right.  ( Co. 
Civ.  Proc.  §  1612;  KiiKj  v.  Ross,  28  App.  Div.  371;  app. 
dismissed,  156  N.  Y.  681 ) . 

As  to  the  form  of  the  verdict  see  vol.  II,  p.  322.  To 
entitle  the  plaintiff  to  recover,  he  is  in  the  first  in- 
stance required  only  to  show  the  fact  of  one  year's  pos- 
session by  him  under  a  claim  of  one  of  the  three  titles 
mentioned  in  section  1638  and  that  the  defendant 
claims,  or  might  claim,  to  have  an  estate  in  the  land, 
either  in  fee  or  .for  life,  or  for  a  term  of  years  not  less 
than  ten,  or  an  interest  in  the  property  such  as  is  speci- 
fied in  section  1638,  if  these  things  are  disputed  and  put 
in  issue  by  the  answer.  If  the  defendant  has  in  his  an- 
swer set  forth  facts  showing  that  he  has  an  estate  in  the 
property,  he  is  in  regard  to  that  the  actor,  and  he  must 
show  that  he  has  such  a  title  as  is  set  up  in  his  answer, 
and  such  as  the  statute  makes  sufficient  to  entitle  him  to 
judgment.  {Barnard  v.  Simms,  42  Barb.  304;  Merritt 
V.  Smith,  50  App.  Div.  349,  353).  If  his  title  is  not  an 
estate  in  fee  or  for  life  or  for  a  term  of  years,  or  if  he 
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has  no  such  interest  or  claim  as  section  1638  specifies, 
then  he  has  no  standing  in  court,  and  judgment  should 
be  rendered  against  him  on  the  trial.  (Id.).  The  only 
permissible  form  of  such  a  judgment  is  that  prescribed 
in  section  1645,  as  we  shall  see  in  the  next  section  of 
this  article. 

Sec.    6.   Judgment. 

Final  judgment  for  the  plaintife  must  be  to  the  effect, 
that  the  defendant,  and  every  person  claiming  under 
him,  by  title  accruing  after  the  filing  of  the  judgment- 
roll,  or  of  the  notice  of  the  pendency  of  the  action,  as 
prescribed  in  article  9  of  the  title  I,  of  chapter  XIV  of 
the  code,  be  forever  barred  from  all  claim  to  any  estate 
of  inheritance,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  in  the  property;  or  such  judgment  must  be 
that  the  defendant  and  every  person  claiming  under 
him,  as  above  stated,  be  forever  barred  from  all  claim 
to  any  interest  or  easement  in,  or  lien  or  incumbrance 
upon,  the  said  property,  of  any  kind  or  nature  whatso- 
ever, or  of  any  particular  interest,  easement,  lien  or  in- 
cumbrance specified  in  said  judgment;  and  the  court 
may  direct  any  instrument  purporting  to  create  any 
such  interest,  easement,  lien,  or  incumbrance  to  be  de- 
livered up  or  to  be  canceled  of  record;  or  two  or  more 
of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defend- 
ant's default  in  appearing  or  pleading,  it  shall  not 
award  costs  to  either  party,  unless  it  is  taken  upon  a 
default  in  answering,  after  the  decision  of  a  demurrer 
to  the  complaint.      (Co.  Civ.  Proc.  §  1645). 

Where  a  final  judgment,  in  favor  of  the  defendant,  de- 
termines that  he  is  entitled  to  the  immediate  possession 
of  the  property,  it  must  award  him  possession  accord- 
ingly. The  final  judgment  must  also  award  to  him  his 
damages  for  the  withholding,  of  the  property,  as  in  an 
action  of  ejectment.      ( Co.  Civ.  Proc.  §  1644 ) . 

Where  it  is  found  that  the  defendant  has  an  estate 
in  reversion  or  remainder,  final  judgment  to  that  effect 
must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  posses- 
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sion  of  the  property  may  be  issued  upon  the  judgment; 
but  only  by  the  special  order  of  the  court,  made  upon 
an  application  by  the  defendant,  or  a  person  claiming 
under  him,  and  satisfactory  proof  that  the  time  has 
arrived  when,  or  the  contingency  has  happened  upon 
which,  the  applicant  is  entitled  to  possession  by  the 
terms  of  the  judgment.      (Co.  Civ.  Proc.  §  1643). 

For  judicial  comments  on  the  proper  form  of  the  judg- 
ment, see  Whitman  v.  Gity  of  Neiv  York  (85  App.  Div. 
468,  at  p.  474),  and  Merritt  V.  Smith  (50  App.  Div.  349, 
at  pp.  352-353). 

The  rules  for  entering  and  docketing  the  judgment 
are  the  same  as  in  other  actions.  ( See  vol.  II,  p.  680 ; 
also  chap.  XLIX,  art.  Ill,  §  3,  subd.  6,  ante). 

Sec.    7.   New  trial. 

A  new  trial  of  said  action  after  judgment  shall  not  be 
granted  as  a  matter  of  right,  but  the  court  may,  in  its 
discretion  in  the  interest  of  justice,  grant  a  new  trial 
upon  an  application  made  by  any  party  within  one  year 
after  said  judgment.  But  where  a  defendant  is  an  in- 
fant, an  idiot,  a  lunatic,  an  habitual  drunkard,  or  im- 
prisoned on  a  criminal  charge  or  in  execution  upon  con- 
viction of  a  criminal  offense  for  a  term  less  than  life, 
the  said  defendant  shall  have  the  right,  within  one  year 
after  his  disability  is  terminated,  to  apply  for  and  ob- 
tain a  new  trial  of  said  action,  and  the  representatives 
of  such  a  defendant  shall  have  the  same  right  within  one 
year  after  the  death  of  said  defendant,  if  such  death 
occurs  while  the  disability  continues.  Upon  any  new 
trial  of  an  action,  brought  as  prescribed  in  this  article, 
the  record  of  the  evidence  given  upon  the  previous  trial, 
may  be  again  offered  to  the  court  by  either  party,  and 
may  be  received  in  evidence,  in  case  the  same  evidence 
cannot  be  again  procured.  The  courts  may  make  such 
rules  and  orders  as  to  preserving  the  record  of  the  evi- 
dence given  in  such  actions  and  perpetuating  the  proofs 
produced  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so 
perpetuated,  as  shall  be  necessary  or  proper,  and  may 
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embrace  such  directions  in  the  judgment.       (Co.  Civ. 
Proc.  §  1646). 

So  much  of  this  section  as  is  quoted  above,  is  a  part 
of  the  amendment  of  1891.  Formerly,  this  section  gave 
to  a  defeated  defendant,  claiming  an  estate  adverse  to 
the  plaintiff  which  would  entitle  him  to  immediate  pos- 
session of  the  property,  the  same  right  to  a  new  trial 
as  a  defeated  party  in  an  action  of  ejectment.  As  we 
have  seen  in  section  2  of  this  article,  the  provision  giv- 
ing the  new  trial  as  a  matter  of  right  to  infants,  idiots, 
etc.,  was  inserted  here,  inasmuch  as  such  incompetents 
were  made  subject  to  the  action  (not  having  formerly 
been  so)  by  the  amendment  of  1891. 

Sec.    8.   Effect  of  judgment. 

A  final  judgment  in  favor  of  either  party,  in  an  action 
brought  as  prescribed  in  this  article,  is  conclusive 
against  the  other  party,  as  to  the  title  established  in 
the  action ;  and  also  against  every  person  claiming  from, 
through,  or  under  that  party,  by  title  accruing  after  the 
filing  of  the  judgment-roll,  or  of  the  notice  of  the  pen- 
dency of  the  action  as  presci'ibed  in  article  ninth  of 
title  I  of  chapter  XIV  of  the  code.  (Co.  Civ.  Proc. 
§  1646). 

Sec.    9.   Action  against  claimant  of  dower. 

A  person  claiming  as  owner,  an  estate  in  fee,  for  life, 
or  for  years,  in  real  property,  may  maintain  an  action 
against  a  woman,  who  claims  to  have  a  right  of  dower 
in  the  whole  or  a  part  of  the  property,  to  compel  the 
determination  of  her  claim.  But  such  an  action  can- 
not be  commenced,  until  the  expiration  of  four  months 
after  the  death  of  the  defendant's  husband.  If  the  de- 
fendant is  under  any  of  the  disabilities  specified  in  sec- 
tion 1646  of  the  code,  the  provisions  of  that  section  re- 
lating to  new  trials  and  to  perpetuating  proofs,  shall 
apply  to  her  case.      (Co.  Civ.  Proc.  §  1647). 

The  disabilities  specified  in  that  section  are  infancy, 
idiocy,  or  lunacy  or  that  she  is  an  habitual  drunkard  or 
imprisoned  on  a  criminal  charge,  or  under  execution 
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upon  conviction  of  a  criminal  offense.  No  notice  is 
required  in  these  proceedings  upon  the  widow  to  de- 
mand her  dower,  as  was  necessary  to  be  served  under 
the  revised  statutes.  The  proceedings  mentioned  in 
this  section  are  a  substitute  for  the  proceedings  of  the 
revised  statutes.      It  is  a  civil  action. 

In  an  action  brought  as  specified  in  section  1647,  if 
the  complaint  admits  the  defendant's  right  of  dower 
in  the  property  described  therein,  or  any  part  thereof, 
it  must  demand  judgment  that  her  dower  be  ad- 
measured. In  that  case,  if  the  defendant  does  not,  by 
her  answer,  set  forth  facts  showing  that  she  is  entitled 
to  a  greater  right  of  dower,  or  another  estate  or.  interest 
in  the  property,  than  is  so  admitted,  and  demand  judg- 
ment therefor,  as  if  she  was  the  plaintiff  in  an  action 
for  dower,  the  court  must  render  an  interlocutory  judg- 
ment, directing  her  dower  to  be  admeasured,  with  or 
without  damages  for  its  detention,  as  in  an  action  for 
dower.  The  subsequent  proceedings  are  the  same,  as 
if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower.  (Co.  Civ. 
Proc.  §  1648). 

Where  the  plaintiff  insists,  in  his  complaint,  that  the 
defendant  has  not  a  right  of  dower  in  the  property,  he 
must  demand  judgment  that  she  be  forever  barred  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  ad- 
mits a  right  of  do^N'er  in  the  defendant,  and  the  defend- 
ant in  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  interest  in  the  prop- 
erty, than  is  so  admitted,  the  provisions  of  this  article, 
relating  to  an  action  to  compel  the  determination  of  an 
adverse  claim  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  ten,  apply  to  all  proceedings  subsequent 
to  the  answer.      ( Co.  Civ.  Proc.  §  1649 ) . 
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ARTICLE  II. 

ACTION    FOR   WASTE. 

SECTION. 

1.  What  is  waste , 

2.  Remedies  for  waste. 

3.  Wlio  may  be  plaintiffs. 

4.  Against  wliom  the  action  lies. 

5.  Proceedings  in  the  action. 

6.  Judgment. 

7.  Action  by  joint  tenant  or  tenant  in  common. 

Sec.  1.    Wliat  is  ivaste. 

Waste  is  the  abuse  or  destructive  use  of  property  by 
him  who  has  not  the  absolute  unqualified  title.  It 
differs  from  trespass  in  that  trespass  is  an  injury  or  use 
without  authority,  of  the  property  of  another,  by  one 
who  has  no  right  whatever.  {DucaJl  v.  Waters,  1 
Bland.  Ch.  569).  Waste  has  also  been  defined  as  an 
improper  destruction  or  material  alteration  or  de- 
terioration of  the  freehold,  or  of  things  forming  an 
essential  part  of  it,  done  or  suffered  by  the  person  who 
is  rightfully  in  possession  as  tenant,  or  who  has  but  a 
partial  estate,  like  a  mortgagor.  (Hamilton  v.  Austin, 
36  Hun,  138;  affd.,  107  N.  Y.  636).  Cutting  or  carry- 
ing away  timber  by  a  tenant,  for  sale,  is  waste.  But 
the  cutting  of  timber  is  not  waste  in  this  country  when 
it  is  done  by  the  tenant  of  a  farm  which  is  in  a  wild 
uncultivated  state,  and  only  for  the  purpose  of  preparing 
land  for  cultivation.  [Kidd  v.  Dennlson,  6  Barb.  9). 
The  rule  laid  down  in  the  case  last  cited,  however,  does 
not  apply  in  all  cases,  where  farms  are  let  to  a  tenant. 
Tearing  down  houses  or  buildings  upon  land,  or  altera- 
tions of  partitions  in  a  building,  or  the  removal  of  fix- 
tures in  a  building  by  a  lessee  is  waste.  (Wotton  v. 
Wise,  47  N.  Y.  Super.  Ct.  Rep.  515).  When  the  law 
defines  waste  to  be  whatever  does  a  lasting  damage  to 
the  freehold  or  inheritance,  it  does  not  mean  that  it  is 
to  be  left  to  the  jury  to  determine  according  to  the 
notion  of  witnesses,  whether  the  act  complained  of 
causes  such  damage.  Certain  acts  are  in  contemplation 
of  law  per  se  injurious  to  the  freehold;  and  the  only 
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subject  of  iuquii-y  for  the  jury  iu  ease  of  such  acts,  is 
whether  they  have  been  committed.  {McGregor  v. 
Bron-n,  10  N.  Y.  114). 

Sec.    2.   Remedies  for  ivaste. 

After  waste  had  been  actually  committed,  the  ancient 
corrective  remedy  iu  a  court  of  common  law  was  by  a 
writ  of  waste  for  the  recovery  of  the  place  wasted,  and 
treble  damages  as  compensation  for  the  injury  done  to 
the  inheritance.  (Co.  Lit.  53  a).  There  were,  how- 
ever, several  cases  to  which  a  writ  of  waste  did  not  ex- 
tend, as  to  which,  the  party  was  left  without  any  remedy 
at  common  law.  The  action  of  waste  could  only  have 
been  brought  by  him  who  had  the  immediate  reversion 
or  remainder,  to  the  disinheritance  of  whom  the  waste 
was  always  alleged  to  have  been  committed.  [DiivaU 
V.  Waters,  1  Bland.  Ch.  569).  In  addition  to  the  writ 
of  waste,  the  injured  party  had  an  action  on  the  case 
in  the  nature  of  waste,  by  which  he  recovered  damages 
according  to  the  nature  of  the  injury  sustained.  (3  Bl. 
Comm.  227).  The  defect  of  the  common  law  was 
remedied  hy  statute  \qvj  early  in  the  history  of  this 
state.  (R.  L.  of  1813,  527,  §  33;  1  Rev.  Stat.  750,  §  8). 
The  action  of  waste  was  further  regulated,  and  the  man- 
ner of  bringing  it  fixed  by  the  revised  statutes.  (2  Rev. 
Stat.  334).  All  those  provisions  of  the  statutes  have 
been  repealed;  and  the  sections  of  the  code  of  civil 
procedure  which  are  cited  in  this  article  have  been  sub- 
stituted in  their  place;  and  the  only  remedy  is  now  a 
civil  action,  provided  and  regulated  by  those  sections  of 
the  code. 

The  action  may  be  brought  only  in  the  supreme  court. 
A  county  court  has  no  jurisdiction  of  the  action.  It  is 
a  local  action,  and  must  be  brought  in  the  county  in 
which  the  premises  are  situated.  (Vol.  II,  p.  127).  It 
is  triable  by  a  jury.  (Vol.  II,  p.  212).  The  proceed- 
ings in  it  are  the  usual  proceedings  in  a  civil  action. 
As  to  an  injunction  to  stay  waste  pending  the  action, 
see  vol.  I,  p.  578;  see,  also,  chap.  XLIX,  art.  Ill,  §  3, 
subd.  2,  supra. 
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Sec.    3.    ^VIio  may  be  plaintifPs. 

At  common  law,  as  we  have  seen,  the  action  could 
only  be  brought  by  him  who  had  the  immediate  rever- 
sion or  remainder.      (3  Bl.  Comm.  227). 

A  person,  seized  of  an  estate  in  remainder  or  rever- 
sion, may  maintain  an  action  founded  upon  an  injury 
done  to  the  inheritance,  notwithstanding  any  interven- 
ing estate  for  life  or  for  years.      (Co.  Civ.  Proc.  §  1665). 

This  section  is  the  same  as  the  provision  of  the  revised 
statutes  heretofore  cited.  (1  Rev.  Stat.  750,  §  8;  Bouton 
V.  Thomas,  46  Hun,  6).  Under  this  section  the  re- 
mainderman may  bring  the  ordinarj'^  elevated  railroad 
action.  (Thompson  v.  Manhattan  Railway  Co.,  130 
N.  Y.  360).  One  who  has  a  vested  remainder  may 
maintain  the  action  against  a  tenant  for  life  ( Williams 
V.  Peahody,  8  Hun,  271)  ;  and  that  action  may  be 
brought  by  him  immediately  after  the  commission  of 
the  acts  of  Avaste.      {Rohinsou  v.  Kline,  70  N.  Y.  147). 

Where  the  action  is  brought  by  a  remainderman  in 
fee,  against  one  holding  under  a  tenant  for  life,  it  is  not 
necessary  for  the  owner  of  the  intervening  estate  to 
unite  as  a  plaintiff.     Van  Deusen  v.  Young,  29  N.  Y.  9). 

An  heir  or  devisee  may  maintain  an  action  for  waste, 
committed  in  the  time  of  his  ancestor  or  testator,  as  well 
as  in  his  own  time.  The  grantor  of  a  reversion  may 
maintain  an  action  for  waste,  committed  before  he 
aliened  the  same.     (Co.  Civ.  Proc.  §  1652). 

The  rule  of  this  section  seems  also  to  have  been  the 
rule  at  common  law.  [Robinson  v.  Wheeler,  25  N.  Y. 
252). 

\^'here  real  property  is  sold  by  virtue  of  an  execution, 
the  person,  to  whom  a  conveyance  is  executed  pursuant 
to  the  sale,  may  maintain  an  action  for  waste,  committed 
theieon  after  the  sale,  against  the  person,  who  was  then 
in  possession  of  the  property.     (Co.  Civ.  Proc.  §  1654). 

A  judgment  creditor  before  sale,  has  no  such  lien  upon 
the  property  as  would  authorize  him  to  maintain  an 
action  for  waste.  (Lanning  v.  Carpenter,  48  N.  Y.  408. 
One  who  redeems  the  land  sold  on  execution  may  main- 
tain an  action  for  waste  after  receiving  the  sheriff's 
deed.     (Thomas  v.  Crofut,  14  N.  Y.  474).    The  remedy 
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which  the  law  provides  for  the  purchaser  before  a  con- 
A'eyancc  will  be  found  in  volume  II,  page  1043. 

yuch  an  action  maj'  also  be  maintained  against  a 
guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guardianship,  for  waste,  committed  upon  the 
real  property  of  the  ward,  during  the  guardianship. 
(Co.  Civ.  Proc.  §  1653). 

One  joint  tenant  or  tenant  in  common  may  also  main- 
tain this  action  against  his  co-tenant.  (Co.  Civ.  Proc. 
§  1656). 

Sec.   4.   Against  irhoin  the  action  lies. 

An  action  for  waste  lies  against  a  tenant  by  the  cur- 
tesy, in  dower,  for  life,  or  for  years,  or  the  assignee  of 
such  a  tenant,  who,  during  his  estate  or  term,  commits 
waste  upon  the  real  property  held  by  him,  without  a 
special  and  lawful  written  license  so  to  do;  or  against 
such  a  tenant,  who  lets  or  grants  his  estate,  and,  still 
retaining  possession  thereof,  commits  waste  without  a 
like  license.     (Co.  Civ.  Proc.  §  1651). 

At  common  law  the  action  did  not  lie  against  the  as- 
signee of  a  tenant ;  but  only  against  the  tenant  himself. 
{Bates  V.  Schraeder,  13  Johns.  260).  The  rule  laid 
down  by  that  case  was  changed  by  the  statutes  which 
are  finally  consolidated  in  section  1651,  cited  above.  As 
to  who  is  such  an  assignee  of  a  tenant,  see  Cole  v.  Bickel- 
haupt.  (64  App.  Div.  6.)  Where  the  waste  is  committed 
by  the  assignee  of  the  tenant,  the  tenant  is  not  liable 
therefor,  except  upon  a  covenant  in  the  lease ;  the  action 
of  waste  lies  against  the  assignee.  {Donald  v.  Elliott, 
11  Misc.  120).  The  action  of  waste  will  not  lie  against 
a  stranger.  The  remedy  against  him  is  by  an  action  of 
trespass.  ( Livingston  v.  Haywood,  11  Johns.  429 ) .  It 
will  lie  by  an  infant  against  his  guardian,  either  before 
or  after  the  termination  of  his  trust.  (Co.  Civ.  Proc. 
§  1653) .  Where  lands  had  been  devised  by  a  testator  to 
his  infant  son,  and  C.  was  appointed  sole  executor  of  his 
will  and  trustee  of  all  the  estate  for  the  son,  and  the 
trustee  entered  into  possession  of  the  real  estate  after 
the  death  of  the  testator,  and  committed  waste;  it  was 
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held  that  the  action  for  waste  would  not  lie  against  the 
trustee  as  he  had  no  interest  or  estate  in  the  land  de- 
vised ;  and  that  the  remedy  in  that  case  was  by  an  action 
in  equity  to  restrain  him.  {Kincaid  v.  ^cott,  12  Johns. 
368).  Where  a  mortgagee  seeks  to  recover  for  the  im- 
pairment of  his  security  by  waste  committed  by  a  third 
person  having  knowledge  of  his  lien,  it  is  not  necessary 
under  the  code  to  allege  or  show  the  insolvency  of  the 
mortgagor.  {Ogden  Lumber  Co.  v.  Busse,  92  App.  Div. 
143).  It  may  be  brought  by  one  joint  tenant  or  tenant 
in  common  against  another.  (Co.  Civ.  Proc.  §  1656; 
Cosgriff  V.  Dewey,  164  N.  Y.  1). 

Sec.    5.   Proceedings  in  the  action. 

The  proceedings  in  this  action  are  precisely  the  same 
as  those  in  any  other  action  where  judgment  can  only 
be  taken  by  application  to  the  court.  The  plaintiff  is 
entitled  to  recover  treble  damages  and  also,  where  the 
action  is  brought  by  the  person  next  entitled  to  the 
reversion,  and  the  injury  to  his  estate  is  equal  to  the 
value  of  the  tenant's  estate,  or  it  appears  that  the  injury 
was  done  maliciously  the  plaintiff  is  entitled  to  recover 
possession  of  the  place  wasted.  (Co.  Civ.  Proc.  §  1655). 
Treble  damages  should  be  asked  for  in  the  complaint; 
but  it  is  not  necessary  that  the  complaint  should  contain 
any  further  reference  to  the  statute  under  which  they 
are  claimed.  {Robinson  v.  Kinne,  1  T.  &  C.  69;  ap- 
proved on  subsequent  appeal,  sub.  nam.,  Robinson  v. 
Kime,  70  N.  Y.  147,  155).  If  the  defendant  makes  de- 
fault the  damages  sho.uld  be  ascertained  by  a  writ  of  in- 
quiry.    (Vol.  II,  P-.  722). 

In  an  action  for  waste,  it  is  not  necessary,  either  upon 
the  execution  of  a  writ  of  inquiry,  or  upon  the  trial  of 
an  issue  of  fact,  that  the  jury,  the  judge,  or  the  referee, 
should  view  the  property.  Where  the  trial  is  by  a 
referee,  or  by  the  court  without  a  jury,  the  referee  or 
the  judge  may,  in  his  discretion,  view  the  property,  and 
direct  the  attorneys  for  the  parties  to  attend  accord- 
ingly. In  any  other  case,  the  court  may,  in  its  discre- 
tion, by  order,  direct  a  view  by  the  jury.  ( Co.  Civ.  Proc. 
§  1659*). 
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Although  there  is  default,  the  plaintiff  must  still 
prove  that  the  injury  to  his  estate  is  equal  to  the  value 
of  the  defendant's  estate  before  he  can  have  judgment 
to  recover  the  place  wasted,  in  addition  to  the  treble 
damages;  an  allegation  to  that  effect  in  the  complaint 
is  not  admitted  by  the  default  of  the  defendant.     {Har- 
den v.  Harden,  26  Barb.  409).     Where  the  action  is 
brought  by  the  remainderman  in  fee  against  one  in  pos- 
session under  the  tenant  for  life,  he  can  recover  only 
such  damages  as  are  done  to  the  inheritance.      (Tan 
Dctificn  V.  Young,  29  N.  Y.  9) .    The  fact  that  the  defend- 
ant has  acted  in  good  faith,  and  upon  the  impression 
that  the  premises  wasted  were  his  own,  is  no  defense  to 
the  recovery  of  treble  damages.      (Robinson  v.  Kinie, 
70  N.  Y.  147).     The  damages  are  not  necessarily  the 
value  simply  of  the  wood  and  timber  removed,  but  the 
solid  and  permanent  injury  to  the  inheritance.     In  esti- 
mating that,  there  is  to  be  considered  the  effect  which 
the  cutting  off  of  the  wood  and  timber  has  had  upon  the 
place  upon  which  the  waste  is  alleged  to  have  been  com- 
mitted.     (Harden    v.    Harden,   26    Barb.    409).      The 
measure  of  damages  is  the  diminution  of  the  market 
value  of  the  whole  property  by  reason  of  the  injury,  un- 
less that  amount  is  greater  than  the  reasonable  cost  of 
repairing  the  injury,  in  which  case  such  cost  only  will 
be  allowed.       (Ogdeii   Lumber  Co.  v.  Busse,  92  App. 
Div.  143 ) .     The  verdict  of  the  jury  in  all  cases  should 
be  for  single  damages ;  and  as  to  the  manner  of  applying 
for  increased  damages,  see  vol.  II,  pp.  383,  394,  734. 

Sec.    6.    Judgment. 

Judgment  is  to  be  entered  and  docketed  as  in  other 
actions. 

If  the  plaintiff  recovers  in  an  action  for  waste,  other 
than  an  action  brought  as  prescribed  in  section  1656, 
the  final  judgment  must  award  to  him  treble  damages. 
Where  the  action  is  brought  by  the  person  next  entitled 
to  the  reversion,  and  it  appears,  in  like  manner,  that  the 
injury  to  the  estate  in  reversion  is  equal  to  the  value  of 
the  tenant's  estate  or  unexpired  term,  or  that  it  was 
done  maliciously,  the  final  judgment  must  also  award  to 
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the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and 
the  possession  of  the  place  wasted.  (Co.  Civ.  Proc. 
§  1655). 

If  the  action  is  by  a  tenant  in  common  or  joint  tenant 
against  his  co-tenant,  he  may  at  his  election,  either  have 
a  judgment  for  treble  damages  or  for  partition  of  the 
property.  (Co.  Civ.  Proc.  §  1656).  See,  also,  section 
seven,  infra. 

Sec.    7.    Action  by  joint  tenant  or  tenant  in  common. 

An  action  for  waste  may  also  be  maintained,  by  a 
joint  tenant  or  tenant  in  common,  against  his  co-tenant, 
who  commits  waste  upon  the  real  property  held  in  joint 
tenancy  or  in  common.  If  the  plaintiff  recovers  therein, 
he  is  entitled,  at  his  election,  either  to  a  final  judgment 
for  treble  damages,  as  specified  in  section  1655,  or  to 
have  partition  of  the  property,  as  prescribed  in  sections 
1657  and  1658.     (Co.  Civ.  Proc.  §  1656). 

The  election  spoken  of  in  this  section  need  not  be 
made  until  after  the  verdict  or  decision.  If  the  defend- 
ant makes  default,  it  would  seem  that  the  election 
should  be  notified  to  the  court  either  at  the  time  of  the 
application  for  the  writ  of  inquiry,  or  after  that  has 
been  executed  and  when  the  application  for  judgment 
has  been  made. 

Where  the  plaintiff  elects  to  have  partition,  as  pre- 
scribed in  section  1656,  if  the  pleadings,  verdict,  report 
or  decision,  do  not  determine  the  rights  and  interests  of 
the  several  parties  in  the  property  so  held  in  joint  ten- 
ancy or  in  common,  the  court  must  ascertain  them,  by 
a  reference  or  otherwise.  If  it  appears  that  there  are 
persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  prop- 
erty, they  must  be  brought  in  by  a  supplementary  sum- 
mons, and,  if  necessary,  supplemental  pleadings  must 
be  made.  When  the  rights  and  interests  of  all  the 
parties  are  ascertained,  an  interlocutory  judgment  for 
the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the 
same,  as  in  an  action  for  the  partition  of  the  property, 
13 
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except  as  otherwise  prescribed  in  section  1658.      (Co. 
Civ.  Proc.  §  1657). 

The  plaintiff  may  elect  to  take  final  judgment  for  the 
single  damages  awarded  to  him,  or  that,  in  making  the 
partition,  or  in  dividing  the  proceeds  of  a  sale,  so  much 
of  the  share  of  the  defendant  in  the  real  property,  or 
the  proceeds  thereof,  as  will  be  sufficient  to  compensate 
the  plaintiff  for  his  single  damages,  and  the  costs  of  the 
action,  other  than  the  expenses  of  making  the  partition 
or  sale,  be  laid  off  or  paid,  as  the  case  may  be,  to  the 
plaintiff.  The  residue  of  the  property  or  proceeds,  not 
laid  off  or  distributed  to  the  plaintiff  or  the  defendant, 
must  be  laid  off  or  paid  to  the  persons  entitled  thereto, 
according  to  their  respective  rights  and  interests.  ( Co. 
Civ.  Proc.  §1658). 


ARTICLE  III. 

ACTION  FOE  A  NUISANCE. 

SECTION. 

1.  The  remedy  for  a  nuisance. 

2.  Against  whom  the  action  may  be  brought. 

3.  Proceedings  in  the  action. 

4.  Judgment. 

Sec.    1.    The  remedy  for  a  nuisance. 

A  nuisance  is  defined  by  Blackstone  as  "anything  that 
worketh  hurt,  inconvenience  or  damage."  (3  Comm. 
215).  As  applied  to  real  property  it  is  "anything  done 
to  the  hurt  or  annoyance  of  the  lands,  tenements  or  her- 
iditaments  of  another."  (Id.).  Nuisances  are  of  two 
kinds,  public  and  private.  At  common  law  the  only 
remedy  by  the  people  for  a  public  nuisance  was  an  in- 
dictment. (3  Bl.  Comm.  219).  It  has  been  held,  how- 
ever, of  late  years  that  the  people  might  proceed  by  an 
action  to  procure  a  judgment  restraining  the  nuisance. 
(People  V.  Met7^o.  Tel.  Co.,  31  Hun,  596;  11  Abb.  N.  C. 
304 ;  Citjj  of  Utica  v.  Utica  Tel.  Co.,  24  App.  Div.  361 ; 
Citi/  of  Rochester  v.  Bell  Teleph.  Co.,  52  App.  Div.  6; 
City  of  New  YorU  v.  ThorJcij,  N.  Y.  Law  Journal,  Nov. 
19,    1901;    affd.    without    op.,    73    App.    Div.     626). 
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Wherever  it  appears  that  a  public  nuisance  works  a 
special  injury  to  any  private  person,  such  person  has  his 
remedy  to  proceed  against  the  nuisance  in  the  same  way 
as  though  it  were  private.  (Co.  Lit.  54;  Lansing  v. 
Smith,  4  Wend.  9).  At  common  law,  for  a  private  nuis- 
ance there  Avere  two  remedies;  a  writ  of  nuisance,  and 
an  action  on  the  case.  The  judgment  upon  the  writ  of 
nuisance  was  that  the  nuisance  be  removed  and  that  the 
plaintiff  recover  his  damages  occasioned  thereby.  (2 
Eev.  Stat.  333,  §  3).  It  would  seem,  however,  that  the 
proceeding  by  the  writ  of  nuisance  was  not  favored,  and 
that  the  more  customary  A\'ay  at  common  law  was  by  an 
action  on  the  case.  [Broivn  v.  ^y oodiporth,  5  Barb. 
550).  In  such  an  action  judgment  could  not  go  for  the 
removal  of  the  nuisance,  but  only  to  the  plaintiff  for 
such  damages,  as  he  might  suffer  by  reason  of  its  exist- 
ence. (3  Bl.  Comm.  220).  A  party  who  was  injured  by 
the  nuisance  might  also  proceed  in  chancery,  and  obtain 
a  judgment  restraining  it,  and  damages  which  he  had 
suffered  because  of  it.  [Tun  Bergen  v.  Van  Bergen,  2 
Johns.  Ch.  272).  The  code  of  civil  procedure  has  sub- 
stituted a  civil  action  in  all  cases. 

An  action  for  a  nuisance  may  be  maintained  in  any 
case,  where  such  an  action  might  have  been  maintained 
under  the  laws  in  force,  immediately  before  the  code 
took  effect.     (Co.  Civ.  Proc.  §  1660). 

The  article  does  not  affect  an  action,  wherein  the 
complaint  demands  judgment  for  a  sum  of  money  only. 
(Co.  Civ.  Proc.  §  1663). 

The  object  of  this  last  section  was  to  prevent  the  ap- 
plication of  section  1661  (infra)  to  an  action  to  recover 
damages;  and  to  guard  against  such  a  construction  of 
section  1660  as  would  disturb  the  existing  regulation  of 
such  action.     (Throop's  note  to  §  1663). 

The  action  for  a  nuisance  preserves  to  the  plaintiff 
the  right  to  all  the  damages  he  formerly  had  by  a  writ 
of  nuisance.  [Cogswell  v.  N.  Y.,  N.  H.  d  H.  R.  R.  Co., 
105  N.  Y.  319).  The  action  may  be  brought  either  for 
damages  for  the  nuisance  or  in  equity  to  restrain  the 
nuisance,  and  for  damages  for  the  injury  caused  by  it. 
'J  Im'  people  may  also  maintain  the  action  to  restrain  a 
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public  nuisance.  {People  v.  Metro.  Tel.  Co.,  31  Hun, 
596).  Any  person  who  suffers  a  special  inconvenience 
from  the  nuisance  whether  it  he  public  or  private,  may 
maintain  an  action  to  abate  it  and  for  damages.  (Fierce 
V.  Dart,  7  Cow.  609;  Graham's  Pr.  41).  The  lessee  of 
lands  adjoining  those  on  which  the  nuisance  exists  may 
n^aintain  an  action  to  abate  it.  {De  Laney  v.  Blizzard, 
7  Hun,  7 ) .  Where  several  persons  owning  separate  tene- 
ments are  all  injuriously  affected  by  the  nuisance,  they 
may  unite  in  an  action  for  its  i^emoval.  {Murry  v.  Hay, 
1  Barb.  Ch.  59). 

Sec.   2.   Against  -vrhom  the  action  may  be  brought. 

A  person  by  whom  the  nuisance  has  been  erected,  and 
a  person  to  whom  the  real  property  has  been  transferred, 
may  be  joined  as  defendants  in  such  an  action.  (Co. 
Civ.  Proc.  §  1661). 

The  plaintiff  is  not  required  by  this  section  to  join  the 
grantee  of  the  real  property,  but  each  defendant  may 
be  sued  separately  in  the  same  manner  as  other  wrong- 
doers. {Irriiie  V.  Wood,  51  N.  Y.  221,  230).  It  is  not 
necessary  that  the  defendant  should  have  a  freehold  in- 
terest in  the  land,  if  it  is  alleged  in  the  complaint  that 
he  maintains  the  nuisance  with  the  consent  of  the  owner 
{Horton  v.  Browusey,  10  N.  Y.  St.  Rep.  800)  ;  unless  it 
is  sought  by  the  action  to  abate  the  nuisance,  in  which 
case  the  owner  of  the  fee  must  be  a  defendant.  ( Hutch- 
ins  V.  Smith,  63  Barb.  251).  One  who  erects  a  nuisance 
on  his  lands,  and  then  conveys  the  land  with  warranty, 
with  the  nuisance  upon  it,  is  liable  for  it  {Waggoner  v. 
Jermaiiie,  3  Den.  306)  ;  but  to  charge  him  with  the  nuis- 
ance after  conveyance  of  the  land,  it  must  appear  that  he 
derives  some  benefit  from  its  continuance,  or  that  he 
sold  the  land  with  warranty  of  the  continued  use  of  the 
property  as  it  was  enjoyed  while  the  nuisance  existed. 
{Hanse  V.  Cowing,  1  Lans.  288).  One  who  has  taken  a 
conveyance  of  the  land  Avith  a  nuisance  upon  it,  and  who 
continues  the  nuisance  after  the  conveyance  has  been 
made  to  him,  is  liable  for  its  continuance ;  but  only  after 
notice  of  its  existence  has  been  brought  home  to  him. 
It  is  not  necessary,  however,  that  the  plaintiff  should 
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prove  a  request  to  him  to  remove  it  before  recovery. 
(Conhocton  Stone  Road  v.  B.,  N.  Y.  &  E.  B.  R.  Co.,  51 
N.  Y.  573). 

Sec.    3.    Proceedings  in  the  action. 

There  are  no  special  statutory  regulations  vi^ith  regard 
to  the  pleadings.  Those  are  governed  by  the  general 
rules  with  reference  to  such  matters,  which  will  be  found 
in  their  proper  places  in  volume  one.  If  the  abatement 
of  the  nuisance  is  asked  for,  the  complaint  must  show 
that  the  defendants,  or  some  of  them,  are  owners  of  the 
premises  upon  which  it  is  situated.  {Ellsworth  v.  Put- 
nam, 16  Barb.  565).  The  action  is  a  local  one,  and  the 
place  of  trial  is  in  the  county  where  the  nuisance  is 
maintained.  (Vol.  II,  p.  127).  Where  the  action  has 
been  brought  against  a  municipal  corporation  which  de- 
posited in  the  river  in  one  county,  offal  and  sewage 
which  flowed  down  and  created  a  nuisance  upon  the 
land  of  the  plaintiff  in  another  county ;  it  was  held  that 
the  place  of  trial  was  in  the  county  in  which  the  foul 
substances  were  deposited  in  the  river,  and  not  where 
the  nuisance  was  caused.  ( Home  v.  City  of  Buffalo,  49 
Hun,  76). 

As  to  the  mode  of  trial,  see  volume  II,  pp.  213-214, 
Avhere  that  question  is  fully  discussed.  If  the  case  is  one 
where  trial  by  jury  is  a  matter  of  right,  upon  default 
the  damages  must  be  assessed  by  a  writ  of  inquiry. 
(Vol.  II,  p.  722).  If  it  is  not  such,  the  court  upon  ap- 
plication for  judgment,  may  order  a  reference,  which  is 
to  be  conducted  in  the  same  way  as  incidental  refer- 
ences in  other  actions.  As  to  the  injunction  pending 
the  action,  see  volume  I,  p.  564. 

Sec.    4.    Judgment. 

A  final  judgment  in  favor  of  the  plaintiff  may  award 
him  damages,  or  direct  the  removal  of  the  nuisance,  or 
both.     (Co.  Civ.  Proc.  §  1662). 

This  is  the  same  judgment  as  was  formerly  authorized 
on  a  writ  of  nuisance. 
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ARTICLE  IV. 

ACTION  AGAINST  PERSONS  HOLBING  OVER. 

A  person  in  possession  of  real  property,  as  guardian 
or  trustee  for  an  infant,  or  having  an  estate  determina- 
ble upon  one  or  more  lives,  who  holds  over  and  continues 
in  possession,  after  the  determination  of  his  trust  or 
particular  estate,  without  the  express  consent  of  the 
person  then  immediately  entitled,  is  a  trespasser.  An 
action  may  be  maintained  against  him,  or  his  executor 
or  administrator,  by  the  person  so  entitled,  or  his  execu- 
tor or  administrator,  to  recover  the  full  value  of  the 
profits,  received  during  the  wrongful  occupation.  (Co. 
Civ.  Proc.  §  1664). 

This  section  changes  the  character  of  the  person  hold- 
ing over  from  that  of  a  tenant  at  sufferance  to  that  of  a 
trespasser,  and  therefore  no  notice  to  quit  would  be 
necessary  before  bringing  the  action  of  ejectment 
against  him.     {Livingston  v.  Tanner,  14  N.  Y.  64). 

ARTICLE  V. 

ACTION  BY  JOINT  TENANT  TO  RECOVER  HIS  SHARE  OF  RENTS 
AND  PROFITS. 

A  joint  tenant  or  a  tenant  in  common  of  real  prop- 
erty, or  his  executor  or  administrator,  may  maintain  an 
action  to  recover  his  just  proportion  against  his  co-ten- 
ant, who  has  received  more  than  his  own  just  propor- 
tion, or  against  his  executor  or  administrator.  (Co. 
Civ.  Proc.  §  1666). 

Ordinarily  the  right  to  recover  under  this  section  is 
limited  to  the  proportionate  share  of  the  net  amount 
actually  received;  and  no  recovery  can  be  had  there- 
under for  what  a  co-tenant  who  is  himself  in  possession 
of  the  land,  takes  therefrom  and  applies  to  his  own  use. 
(Joslyn  V.  Josh/n,  9  Hun,  388).  Where  it  appeared, 
however,  that  the  defendant  refused  to  allow  the  plain- 
tiff to  use  and  enjoy  his  interests  in  the  premises,  or  to 
let  him  into  possession  or  to  pay  him  any  sum  for  the  use 
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and  occupation,  and  occupied  the  premises  in  such  man- 
ner that  the  plaintiff  could  have  no  beneficial  use 
thereof,  it  was  held  that  the  plaintiff"  was  entitled  to  re- 
cover his  share  of  the  rental  value  of  the  premises,  al- 
though it  did  not  appear  that  the  defendant  had  actually 
received  any  rent  thereof.  A  judgment  that  he  should 
account  to  the  plaintiff  for  the  rents  and  profits  of  the 
premises,  and  pay  to  the  plaintiff  his  share  of  the  rental 
value,  was  affirmed.  {M uldou-nc y  v.  Morris  tt  Essex  R. 
R.  Co.,  42  Hun,  444) .  For  a  recent  example  of  the  appli- 
cation of  section  1666,  see  Oedncy  v.  Gedney  (160  N.  Y. 
471,  476). 


AETICLE  VI. 

ACTION  FOR  TIMBER  CUT  BY  TRESPASSER. 

If  any  person  cuts  down  or  carries  off  any  wood,  un- 
derwood, tree,  or  timber,  or  girdles  or  otherwise  despoils 
a  tree  on  the  land  of  another,  without  the  owner's  leave ; 
.  or  on  the  common,  or  other  land,  of  a  city,  village,  or 
town,  without  having  right  or  privilege  in  those  lands, 
or  license  from  the  proper  officer;  an  action  may  be 
maintained  against  him,  by  the  owner,  or  the  city,  vil- 
lage, or  town,  as  the  case  may  be.  (Co.  Civ.  Proc.  § 
1667). 

The  object  of  the  legislature  was  to  protect  timber 
land  against  wilful  trespassers;  and  the  section  does 
not  embrace  the  case  of  a  tenant  against  whom  it  would 
be  necessary  to  bring  an  action  to  determine  whether  or 
not  the  defendant  had  the  right  to  cut  the  timber.  ( Tu  ii 
Deusen  v.  Yovng,  29  N.  Y.  9,  34). 

In  an  action  brought  as  prescribed  in  section  1667, 
the  plaintiff  may  state  in  his  complaint  the  amount  of 
his  damages,  and  demand  judgment  for  treble  the  sum 
so  stated.  Thereupon,  if  the  inquisition,  or  where  issues 
of  fact  are  tried,  the  verdict,  report,  or  decision,  awards 
him  any  damages,  he  is  entitled  to  judgment  for  treble 
the  sum  so  awarded,  except  that  in  either  of  the  follow- 
ing cases,  judgment  must  be  rendered  for  single  damage 
only : 
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1.  Where  the  verdict,  report,  or  decision  finds  affirm- 
atively that  the  injury,  for  which  the  action  Avas 
brought,  was  casual  and  involuntary;  or  that  the  de- 
fendant, when  he  committed  the  injury,  had  probable 
cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict, 
report,  or  decision  finds  affirmatively,  that  the  injury, 
for  which  the  action  was  brought,  was  committed  by 
taking  timber,  for  the  purpose  of  making  or  repairing  a 
public  road,  or  a  public  bridge ;  or  by  taking  any  wood, 
underwood,  or  tree,  for  a  like  purpose,  by  authority  of 
a  commisisoner  or  overseer  of  highways.  ( Co.  Civ.  Proc. 
§  1668). 

A  lessee  for  years  is  not  an  owner  within  the  meaning 
of  the  statute  and  cannot  maintain  the  action.  ( Lewis 
V.  Thompson,  3  App.  Div.  329).  The  measure  of  dam- 
ages is  not  simply  the  value  of  the  wood  cut,  as  was  the 
rule  under  the  revised  laws  (1  Rev.  L.  of  1813,  524),  but 
is  the  difference  in  value  of  the  land  before  and  after 
cutting  down  the  trees.  [McCruden  v.  Roch.  Ry.  Co., 
5  Misc.  59;  affd.  on  op.  below,  77  Hun,  609).  Upon  a 
verdict  for  the  plaintiff  in  such  an  action,  he  is  entitled 
as  a  matter  of  right  to  have  the  damages  trebled,  unless 
it  is  found  affirmatively  that  the  injury  was  casual  and 
involuntary,  or,  that  the  defendant  when  he  committed 
the  injury  had  probable  cause  to  believe  that  the  land 
was  his  own.  {Humes  v.  Proctor,  73  Hun,  265;  affd., 
151  N.  Y.  520).  It  would  seem  that  it  is  not  necessary 
for  the  defendant  to  pl'ead  that  the  act  of  which  com- 
plaint was  made  was  a  casual  or  involuntary  act,  al- 
though it  is  incumbent  upon  him  to  show  upon  the  trial 
that  such  was  the  fact.  {Tan  Siclen  v.  Jamaica  Elec- 
tric Light  Co.,  45  App.  Div.  1,  5;  affd.  on  op.  below,  168 
X.  Y.  650).  In  this  connection  it  is  to  be  noted  that 
there  is  a  difference  in  the  language  of  subdivision  1 
and  subdivision  2  of  section  1668 ;  while  it  is  not  neces- 
sary for  the  defendant  to  plead  the  casual  or  involun- 
tary nature  of  the  act,  or  the  probable  cause  to  believe 
that  the  land  was  his  own,  in  order  to  secure  an  affirma- 
tive verdict  that  the  injury  occurred  under  such  circum- 
stances, under  subdivision  1,  the  express  language  of 
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subdivision  2  requires  such  a  plea,  in  order  that  the  de- 
fendant may  show  that  the  injury  was  committed  by 
taking  timber  for  the  purpose  of  making  or  repairing  a 
public  road,  or  a  public  bridge,  or  by  taking  any  wood 
or  tree  for  like  purpose  by  authority  of  the  commissioner 
or  overseer  of  highways.  Of  course,  the  ad  damnum 
clause  in  the  complaint  must  be  for  a  suflQciently  large 
amount  to  cover  the  damages  as  trebled.  {Pharis  v. 
Gere,  31  Hun,  443).  As  to  the  manner  of  applying  for 
treble  damages  see  volume  II,  pages  383,  394,  734. 


ARTICLE  VII. 

ACTION  AGAINST  FORCIBLE  EJECTORS. 

If  a  person  is  disseized,  ejected,  or  put  out  of  real 
property,  in  a  forcible  manner ;  or  after  he  has  been  put 
out,  is  held  and  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble 
damages,  in  an  action  therefor  against  the  wrongdoer. 
(Co.  Civ.  Proc.  §  1669). 

Treble  damages,  as  provided  by  this  section,  may  be 
recovered  in  an  action  of  ejectment.  ( Compton  v.  "The 
Chelsea/'  139  N.  Y.  538).  In  an  action  under  section 
1669,  however,  the  complaint  need  not  describe  the 
plaintiff's  interest  in  the  premises;  it  is  sufficient  to 
show  that,  at  the  time  of  the  ejection,  the  plaintiff  was 
in  peaceable  possession  of  the  premises.  ( Waterhury  v. 
Deckelmann,  50  App.  Div.  434 ) .  Of  course,  the  entry  or 
detainer  must  be  forcible,  in  order  to  justify  treble  dam- 
ages. {Bach  V.  'New,  23  App.  Div.  548).  The  damages 
cannot  be  trebled  where  there  are  two  causes  of  action, 
one  under  1669,  and  one  for  conversion,  and  where  the 
verdict  is  a  general  one.  {Kirchener  v.  New  Home  Seio- 
ing  Mach.  Co.,  16  N.  Y.  Supp.  761;  revd.  on  other 
grounds,  135  N.  Y.  182).  There  can  only  be  a  recovery, 
under  section  1669,  for  damages  happening  at  and  after 
the  time  of  the  disseisin  and  whatever  is  recovered  must 
be  the  consequences  of  the  force  used  to  evict.  {Lahro 
V.  Campbell,  56  N.  Y.  Super.  Ct.  Rep.  70). 


CHAPTER  LIV. 

ACTION   TO  RECOVER  A  CHATTEL. 


ARTICLE  I..  .  .When  it  will  lie. 
ARTICLE  II ...  Proceedings  in  the  action. 
ARTICLE  III.. Taking  the  property. 


ARTICLE  I. 

WHEN  IT  WILL  LIE. 
SECTION. 

1.  In  what  cases  it  may  be  brought. 

2.  For  what  property  it  may  be  brought. 

3.  Waiver  of  right  to  bring  replevin. 

Sec.    1.    In  ivhat   cases  it  may  be  brought. 

It  is  said  that  the  original  action  of  replevin  was  de- 
vised by  Glanville,  chief  justice  of  King  Henry  II.,  for 
the  purpose  of  affording  a  remedy  against  a  person  for 
chattels  wrongfully  taken.  Blackstone  says  that  this 
was  the  only  use  made  of  the  remedy;  but  this  position 
is  evidently  not  well  taken,  and  is  not  warranted  by  the 
books.  The  old  authorities  are  that  "replevin  lies  for 
goods  taken  tortiously  or  by  a  trespasser;  and  that  the 
party  injured  may  have  trespass  or  replevin  at  his  elec- 
tion." The  action  was  usually  brought  to  try  the  legal- 
ity of  the  distress.  It  was  not  however  confined  to  this 
alone,  but  would  lie  for  any  wrongful  or  unlawful  tak- 
ing of  the  chattel.  {Ely  v.  Ehle,  3  N.  Y.  506;  Stauff  v. 
Maker,  2  Daly,  142).  Replevin  was  the  most  compli- 
cated of  all  the  common  law  actions,  and  it  is  said  by 
Judge  Daly  that  there  were  so  many  courses  of  proceed- 
ure  and  so  many  forms  and  distinctions  that  it  is  very 
difficult  at  the  present  day  even  with  all  the  aid  of  the 

(203) 


204  PUACTICE. 

eai'ly  reports  aud  treatises,  to  ascertain  tlie  practice  that 
prevailed,  with  entire  exactness.     (2  Daly,  145,  note). 

The  common  law  practice  was  very  largely  changed 
from  time  to  time  in  England  by  statute;  but  it  is  not 
necessary  here  to  intiuire  with  regard  to  those  changes. 
In  this  state  by  the  revised  statutes  the  whole  action 
was  so  thoroughly  revised  and  remodeled  as  to  become  in 
fact  a  new  action,  which  was  allowed  to  be  brought  for 
wi'ongfully  distraining,  taking  or  detaining  goods  or 
chattels,  or  by  executors  or  other  persons  suing  in  the 
right  of  another,  where  they  were  authorized  to  main- 
tain trespass  for  the  wrongful  taking  of  personal  prop- 
erty. The  course  of  procedure  in  the  action  throughout 
was  provided  for  by  the  statute,  and  the  action  of  de- 
tinue was  abolished.  {Stanff  v.  Maker,  2  Daly,  142, 
149). 

The  history  of  the  action  is  very  largely  discussed  in 
the  case  of  Manning  v.  Keenan  (73  N.  Y.  45),  and  in 
Sinnott  v.  Fciock  (165  N.  Y.  444).  Under  the  code  of 
procedure,  that  portion  of  the  procedure  in  the  action 
with  regard  to  taking  of  the  property  by  the  sheriff  for 
the  plaintiff,  and  the  subsequent  proceeding  with  regard 
to  the  care  and  custody  of  the  property  was  no  part  of 
the  action;  but  was  strictly  a  provisional  remedy.  The 
provisions  of  that  code  were  not  very  full  as  to  the  prac- 
tice in  the  action  of  replevin;  and  they  did  not  consti- 
tute a  complete  system  without  resorting  to  the  former 
law.  Whatever  was  omitted  by  the  code  of  procedure 
with  regard  to  the  conduct  and  determination  of  the 
action  was  to  be  found  in  the  revised  statutes,  which, 
as  to  those  matters,  it  was  necessary  to  follow. 

The  provisions  of  the  revised  statutes  with  reference 
to  the  action  of  replevin,  and  those  of  the  code  of  pro- 
cedure with  regard  to  the  claim  and  delivery  of  per- 
sonal property  were  based  upon  entirely  different  and 
in  some  cases  contradictory  theories.  Under  the  revised 
statutes  the  plaintiff  was  put  in  possession  of  the  prop- 
erty in  controversy  by  means  of  the  very  process  by 
which  the  action  was  commenced ;  but  under  the  code  of 
procedure,  the  action  was  commenced  by  the  service  of 
an  ordinary  summons ;  and  it  was  entirely  immaterial  to 
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the  right  of  recovery  whether  a  process  replevying  the 
property  had  or  had  not  been  issued. 

The  code  of  civil  procedure,  however,  has  entirely 
abolished  the  provisions  of  both  the  revised  statutes  and 
of  the  code  of  procedure  on  this  subject ;  and  an  action 
to  recover  a  chattel  as  now  regulated  is  substantially  a 
substitute  for  the  action  of  replevin  as  it  had  existed 
under  the  former  statutes,  {(jfrifpn  v.  Long  Island  R. 
R.  Co.,  101  N.  Y.  348,  352).  It  is  not  necessary  to  the 
maintenance  of  the  action  that  the  defendant  should  be 
in  possession  of  the  property  at  the  time  of  its  com- 
mencement. {Nichols  Y.  Michael,  23  N.  Y.  264;  Sinnot 
V.  Feiork,  165  N.  Y.  444,  447). 

The  revised  statutes  provided  that  whenever  any 
goods  or  chattels  should  have  been  wrongfully  dis- 
trained or  otherwise  wrongfully  taken  or  should  be 
wrongfully  detained,  an  action  of  replevin  might  be 
brought  for  the  recovery  thereof,  and  for  the  recovery  of 
damages  sustained  by  reason  of  such  unjust  caption  or 
detention.  (2  Eev.  Stat.  522,  §  1).  By  the  revised  stat- 
utes, replevin  was  extended  as  a  general  rule  to  those 
cases  in  which,  at  common  law,  either  replevin,  detinue, 
trespass,  or  trover  was  a  remedy.  {Broekway  v.  Bur- 
nap,  16  Barb.  309).  The  provisions  of  the  revised  stat- 
utes in  that  regard  have  now  been  repealed,  and  the  stat- 
utes nowhere  prescribe  the  precise  cases  in  which  the 
action  of  replevin  may  be  brought.  It  is  believed,  how- 
ever, that  the  section  of  the  revised  statutes  quoted 
above,  still  states  the  general  rule.  Certain  cases  were 
prescribed  by  the  revised  statutes  in  which  the  action 
could  not  be  maintained;  those  are  now  contained  in 
section  1690  of  the  code  of  civil  procedure,  which  is  as 
follows : 

An  action  to  recover  a  chattel  cannot  be  maintained, 
in  either  of  the  following  cases : 

1.  Where  the  chattel  was  taken  by  virtue  of  a  war- 
rant, against  the  plaintiff,  for  the  collection  of  a  tax, 
assessment,  or  fine,  issued  in  pursuance  of  a  statute  of 
■  the  state  or  of  the  United  States ;  unless  the  taking  was, 
or  the  detention  is,  unlawful,  as  specified  in  section  1695 
of  the  code. 
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2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  the 
plaintiff,  unless  it  was  legally  exempt  from  such  seizure, 
or  is  unlawfully  detained,  as  specified  in  section  1695 
of  the  code. 

'  3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  a  person 
other  than  the  plaintiff,  and  at  the  time  of  the  com- 
mencement of  the  action  the  plaintiff  had  not  the  right 
to  reduce  it  into  his  possession.  (Co.  Civ.  Proc.  §  1690) . 
The  plaintiff,  to  entitle  him  to  maintain  the  action, 
must  have  a  present  right  of  possession  in  the  chattel. 
(Wood  V.  Orser,  25  N.  Y.  348).  One  who  has  an  equita- 
ble interest  in  propertj^  which  has  been  taken  from  his 
possession  by  a  wrongdoer  can  maintain  an  action  of 
replevin  for  the  property,  although  he  is  not  the  abso- 
lute owner.  (Frost  v.  Mott,  34  N.  Y.  253).  The  owner 
of  fixtures  which  have  been  severed  from  the  land  may 
have  replevin  for  them,  if  he  was  in  the  actual  or  con- 
structive possession  of  the  premises  at  the  time  when  the 
property  was  severed.  (Johnson  v.  Elicood,  53  N.  Y. 
431 ) .  A  mortgagee  of  personal  property  who  is  entitled 
to  its  possession  may  maintain  the  action  of  replevin 
against  the  sheriff  who  has  taken  the  property  by  exe- 
cution against  the  mortgagor,  after  default  in  the  condi- 
tions of  the  mortgage.  (Willis  v.  O'Brien,  35  N.  Y. 
Super.  Ct.  Rep.  536).  The  phrase  "right  to  reduce"  to 
possession,  used  in  subdivision  3  of  section  1690,  was 
intended  to  cover  a  case  where  the  possession  of  the 
plaintiff  was  constructive,  and  not  actual;  it  was  not 
intended  to  cover  a  case  where  the  right  to  reduce  to 
possession  was  potential  only  and  which  required  for  its 
existence  the  doing  of  some  act  which  should  terminate 
a  legal  possession  in  another  as  owner,  and  transfer 
the  right  of  possession  to  the  plaintiff ;  so,  where  a  sale 
was  induced  by  fraud  and  the  goods  were  levied  on  under 
an  execution  against  the  vendee  before  the  vendor  had 
exercised  his  option  to  rescind,  it  was  held  that  the 
vendor  could  not  maintain  replevin  against  the  sheriff, 
as  section  1690  then  read ;  his  remedy,  it  was  suggested, 
was   by   an   action   of  conversion   against   the   sheriff. 
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{Wise  V.  Grant,  140  N.  Y.  593).  At  the  time  of  that  de- 
cision, subdivision  3  of  section  1690  read :  "  and  at  the 
time  of  the  seizure  the  plaintiff  had  not  the  right  to  re- 
duce it  into  his  possession" ;  after  that  decision,  the  leg- 
islature amended  the  subdivision  by  changing  "seizure" 
to  "the  commencement  of  the  action"  (chap.  305,  Laws 
1894)  ;  so  that,  as  the  law  now  stands,  a  seller  can  re- 
scind a  sale  after  the  seizure  but  before  the  commence- 
ment of  his  action  and  then  maintain  replevin  against 
the  sheriff.  {Depew  v.  Beakes,  44  N.  Y.  Supp.  774). 
Where  a  sale  has  been  induced  by  fraud,  the  vendor  can 
maintain  replevin  against  the  vendee,  even  though  the 
defendant,  before  action  brought,  had  transferred  the 
goods.  {iSiichols  v.  Michael,  23  N.  Y.  264;  Barnett  v. 
Selling,  70  N.  Y.  492;  Dunham  v.  Troy  Union  R.  R.  Co., 
3  Keyes,  543).  Where,  however,  the  goods  have  been 
taken  from  such  fraudulent  vendee  compulsorily,  as  on 
execution,  prior  to  a  demand  for  their  return  and  be- 
fore the  commencement- of  the  action,  replevin  will  not 
lie.  (Sinnott  v.  Feiock,  165  N.  Y.  444).  One  who  has  a 
lien  for  salvage,  has  a  special  property  in  the  chattel, 
and  may  maintain  replevin  for  it.  {Baker  v. 
Eoag,  7  N.  Y.  555).  A  bank  which  has  received  a  draft 
for  collection,  with  collateral  to  secure  its  payment,  has 
a  special  property  in  the  collaterals,  which  enables  it  to 
maintain  replevin  for  them.  {Corn  Exchange  Bank  v. 
Blye,  2  N.  Y.  St.  Rep.  112).  A  wife  who  lives  apart 
from  her  husband  may  maintain  replevin  against  him 
for  her  separate  property,  which  he  detains  from  her. 
{Eoxoland  v.  Howland,  20  Hun,  472). 

One  whose  property  has  been  taken  by  virtue  of  pro- 
cess against  a  third  party,  may  maintain  replevin  for  it, 
whether  it  was  taken  by  the  sheriff  {Alvord  v.  Haynes, 
13  Hun,  26),  or  by  a  collector  of  taxes  (L.  8.  &  M.  R.  R. 
Co.  V.  Roach,  80  N.  Y.  339),  or  if  the  judgment  on  which 
the  process  was  issued  was  void  for  lack  of  jurisdiction 
of  the  court  {Mills  v.  Martin,  19  Johns.  7)  ;  but  such  a 
person  cannot  maintain  an  action  against  the  receiptor 
who  has  taken  the  property  from  the  officer  for  safe 
keeping  with  the  consent  of  the  owner,  although  the  tak- 
ing by  the  officer  was  wrongful.     ( Chapman  v.  Andrews, 
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3  Wend.  240 ) .  A  receiver  of  the  property  of  a  bankrupt 
may  be  sued  in  replevin  by  one  claiming  permanent  title 
to  property  in  his  possession  as  receiver.  {Corn  Ex- 
change Bk.  V.  Blye,  101  X.  Y.  303).  So  also  where  cer- 
tain certificates  of  deposit  had  been  deposited  with  the 
clerk  of  a  court  under  a  judgment  subsequently  reversed, 
replevin  was  held  to  lie  against  the  clerk  for  them  by  the 
person  claiming  to  be  the  owner  of  them.  {Read  v. 
Brayton,  143  N.  Y.  342).  Where  one  has  wrongfully 
taken  personal  property  of  another  who  afterwards  died, 
the  personal  representatives  of  the  deceased  person  may 
maintain  replevin  for  the  property,  if  it  still  continues 
in  the  hands  of  the  wrongdoer.  {Potter  v.  Yan  Vranken, 
36  N.  Y.  619 ) .  An  officer  who  has  taken  goods  into  his 
possession  by  virtue  of  process  may  maintain  replevin 
against  a  third  party  who  takes  the  property  away  with- 
out right  or  authority.  {Barker  v.  Miller,  6  Johns.  195; 
Barker  v.  Binninger,  14  N.  Y.  270). 

An  action  to  recover  a  chattel,  the  title  to  which  has 
been  transferred  to  the  plaintiff,  since  the  wrongful 
taking,  or  during  the  wrongful  detention  thereof,  with 
or  without  the  damages  sustained  by  the  taking,  with- 
holding, or  detention,  may  be  maintained  in  any  case, 
where,  except  for  the  transfer,  such  an  action  might  be 
maintained,  by  the  person  from  or  through  whom  the 
plaintiff  derives  title;  but  not  otherwise.  (Co.  Civ. 
Proc.  §  1692). 

One  tenant  in  common  of  a  chattel  cannot  maintain 
replevin  against  another  who  has  taken  the  chattel  into 
his  possession.  {Hudson  v.  Swan,  83  N.  Y.  552). 
Where,  however,  the  personal  property  is  divisible  in  its 
nature,  and  the  tenants  in  common  have  agreed  upon  a 
division  of  it,  and  settled  the  portion  belonging  to  each 
one,  one  of  those  whose  portion  is  thus  allotted  can 
bring  replevin  against  his  co-tenant  who  refuses  upon 
demand  to  deliver  it  to  him.  {Lobdell  v.  Stowell,  51  N. 
Y.  70 ) .  A  receiver  in  supplementary  proceedings  cannot 
maintain  an  action  to  recover  personal  property  Avhich 
was  mortgaged  by  the  judgment  debtor  before  the  ap- 
pointment of  the  receiver,  where  the  mortgagee  has 


ACTION    TO   KECOVEU   A   CHATTEL.  209 

taken  the  property  into  his  possession.  {Pettibone  v. 
Drakeford,  37  Hun,  628;  21  Wk.  Dig.  96).  Before  an 
action  can  be  maintained  against  any  person,  it  must 
appear  that  he  has  or  has  had  the  property  wrongfully 
in  his  possession.     {WJwcIcr  v.  Allen,  51  N.  Y.  37). 

Where  the  defendant  has  the  legal  title  as  trustee  of 
the  plaintiff,  an  action  for  replevin  will  not  lie  against 
him  ( Id. )  ;  neither  will  it  lie  in  any  case  against  an  agent 
if  he  could  not  he  held  liable  for  the  conversion  of  the 
property,  on  demand;  as  where  the  agent  had  disposed 
of  the  property  of  his  principal  in  accordance  with  an 
agreement  between  them.     (Natl.  aS.  /S'.  Co.  v.  Sheehan, 
122  N.  Y.  465).    If  the  goods  of  one  are  taken  by  an  un- 
authorized levy,  replevin  will  lie  not  only  against  the 
officer  but  also  against  the  plaintiff  in  the  execution,  if 
he  directed  the  levy  to  be  made.     {Knapp  v.  Smith,  27 
N.  Y.  277 ;  Allen  v.  Vranj,  10  Wend.  349 ) .    If  the  defend- 
ant came  lawfully  into  possession  of  the  goods,  replevin 
will  not  lie  against  him  for  them,  until  after  a  demand 
on  him  and  a  refusal  ( Goodivin  v.  Wertheimer,  99  N.  Y. 
149 )  ;  as  where  the  goods  have  been  wrongfully  obtained 
from  the  plaintiff  and  by  the  wrongdoer  transferred  to 
a  third  person  who  takes  them  without  notice  of  the 
fraud  ( Id. )  ;  but  if  the  defendant  is  not  a  bona  fide  pur- 
chaser of  the  goods  from  the  original  vendee  no  demand 
is  necessary  before  the  commencement  of  the  action. 
The  tortious  acquisition  of  the  property  by  the  first 
vendee  affects  the  subsequent  purchaser  as  well  as,  the 
original  taker,  and  he  is  really  a  trespasser.     {Salomon 
V.  Van  Praag,  6  Hun,  529).    Where  a  demand  is  neces- 
sary, it  is  not  sufficient  to  make  a  demand  upon  a  ser- 
vant; and  his  refusal  will  not  authorize  the  action  of  re- 
plevin against  the  master,  unless  he  acts  under  the  di- 
rection of  the  master  in  refusing  to  deliver  the  goods. 
( Goodwin  v.  Wertheimer,  supra) .    The  court  say  in  that 
case  that  it  can  make  no  difference  in  respect  to  the 
sufficiency  of  the  demand  against  the  master  that  the 
servant  knew  that  the  person  making  the  demand  was 
entitled  to  the  property,  or  that  the  master's  title  was 
voidable.     An    agent   or   servant  having  the   custody, 
14 
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merely,  of  goods  cannot  bind  the  principal  by  acceding 
to  the  demand  of  a  third  person,  nor  on  the  other  hand 
by  refusing  to  deliver  the  property. 

The  court  further  say,  however,  that  it  may  be  that  in 
a  case  where  the  party  conceals  himself,  or  goes  beyond 
the  jurisdiction,  so  as  to  render  a  personal  demand  im- 
practicable, he  would  be  deemed  thereby  to  have  con- 
ferred upon  the  custodian  of  the  property  an  authority 
to  answer  a  demand  made  by  the  true  owner;  but 
whether  or  not  that  were  the  law,  the  court  did  not  de- 
cide. Where  one  has  taken  possession  of  the  property 
wrongfully,  no  demand  is  necessary  before  the  action 
will  lie.  {Pierce  v.  Van  Dyke,  6  Hill,  613).  If  the  de- 
mand is  refused,  and  the  defendant  refuses  to  restore 
the  property,  but  afterwards,  and  before  the  action, 
offers  to  restore  it,  replevin  will  not  lie  for  it.  ( Savage  v. 
Perkins,  11  How.  Pr.  17). 

Sec.   2,   For   what  property  it   may  be  brouglit. 

The  object  of  the  action  of  replevin  is  the  recovery  of 
specific  personal  property,  and  not  especially  of  dam- 
ages for  its  taking.  Damages  for  the  detention  of  the 
property  are  only  incidental  to  the  suit  and  not  an  es- 
sential part  of  it.  The  plaintiff  must  therefore  be  able 
to  identify  the  specific  property  which  is  the  subject  of 
the  action,  so  that  delivery  can  be  made  of  it;  and  the 
action  will  lie  for  any  specific  property  which  can  be 
thus  identified.  ( Graves  v.  Dudley,  20  N.  Y.  76) .  Where 
the  object  of  the  action  is  to  recover  money,  it  will  lie 
if  the  money  is  specifically  described,  and  the  plaintiff 
shows  himself  entitled  to  the  possession  of  the  specific 
money  as  described.  (Sager  v.  Blain,  44  N.  Y.  445) .  The 
action  may  be  maintained  for  a  chose  in  action,  as  an  in- 
surance policy  [Luckey  v.  Gannon,  6  Abb.  Pr.  N.  S. 
209)  ;  or  a  promissory  note.  {Decker  v.  Matthews,  12 
N.  Y.  313 ) .  The  maker  of  a  promissory  note  may  main- 
tain replevin  for  it,  against  a  person  who  before  it  has 
any  legal  inception  has  wrongfully  negotiated  it  to  a 
bona  fide  holder  for  value.  {Decker  v.  Matthews,  12  N. 
Y.  313).  The  action  for  replevin  will  lie  for  bonds 
or  certificates  of  stock   {Corn  Exchange  Bank  v.  Blye^ 
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2  N.  Y.  St.  Rep.  112)  ;  and  for  a  land  contract  which 
has  been  fully  paid.  {H(ueircll  v.  Coarsen,  36  N.  Y. 
Super.  Ct.  Rep.  159).  It  will  not  lie  by  the  drawer  of  a 
check  against  the  drawee  who  has  fraudulently  received 
it  after  the  check  has  been  paid  and  delivered  back  to 
the  drawer.  {Baniett  v.  Helling,  70  N.  Y.  492).  It  has 
been  said  that  replevin  will  not  lie  for  property  in  the 
custody  of  the  law  {Hall  v.  Tattle,  2  A^'end.  475)  ;  but 
this  rule  has  its  exceptions  which  are  mentioned  in  sec- 
tion one,  supra. 

Where  the  property  of  one  not  a  party  to  the  action 
has  been  taken  by  the  sheriff  from  the  possession  of  the 
owner,  he  may  bring  replevin  for  it,  as  we  have  seen; 
but  where  the  property  of  a  third  person  is  in  the  pos- 
session of  the  defendant  or  his  agent,  and  is  taken  by 
the  sheriff  from  such  possession  by  virtue  of  the  affida- 
vit and  requisition,  the  action  of  replevin  will  not  lie. 
(Edgerton  v.  Ross,  6  Abb.  Pr.  189).  In  that  case  the 
remedy  of  the  owner  is  found  in  sections  1709  and  1710 
of  the  code  of  civil  procedure,  which  are  referred  to  in 
article  III,  section  11  (infra).  Where  the  property  is 
held  by  the  clerk  of  the  police  board  of  the  city  of  New 
York,  he  holds  it  merely  as  the  agent  of  the  criminal 
court,  and  subject  to  its  orders ;  and  it  cannot  be  taken 
away,  nor  can  replevin  be  brought  for  it  until  that 'cus- 
tody is  ended  by  the  conviction  or  acquittal  or  by  an  or- 
der of  the  magistrate  permitting  its  surrender  to  the 
owner,  but  after  the  conviction  or  acquittal  the  property 
clerk  has  no  claim  to  it  as  against  the  rightful  owner, 
and  replevin  will  lie.  (Simpson  v.  St.  John,  93  N.  Y. 
363;  Lynch  v.  St.  John,  8  Daly,  142).  So  long  as  ar- 
ticles are  affixed  to  the  freehold,  replevin  will  not  lie  for 
them.  ( Gresson  v.  Stout,  17  Johns.  116 ) .  But  although 
they  were  a  part  of  the  realty  yet  after  they  have  been 
severed  by  a  wrongdoer,  an  action  of  replevin  may  be 
brought  for  them  by  the  owner  of  the  real  estate.  ( John- 
son. V.  Elhvood,  53  N.  Y.  431).  It  was  held  in  De  Mott 
V.  Hagerman  (8  Cow.  220)  that,  where  one  had  entered 
and  ousted  the  owner  of  land  and  cut  off  and  removed 
the  crops,  replevin  would  not  lie  by  the  owner  for 
the  crops  so  removed ;  and  that  the  only  way  was  by  an 
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action  for  trespass  after  he  had  regained  the  possession 
of  the  property.  But  it  was  held  in  a  later  case  that, 
where  one  has  title  to  lands  on  which  growing  timber 
stands,  he  might,  although  he  was  not  in  possession  of 
the  lands,  maintain  an  action  of  replevin  against  the 
person  who  was  in  possession  under  a  void  deed  and  who 
cut  and  carried  away  the  timber  and  bark.  ( Youmans 
V.  Francisco,  15  Wk.  Dig.  312). 

Where  a  chattel  is  replevied,  in  an  action  to  recover 
the  same,  and  a  final  judgment  awarding  the  possession 
thereof  to  the  defendant  is  rendered,  a  subsequent  action 
to  recover  the  same  chattel  cannot  be  maintained  by  the 
plaintiff,  for  the  same  cause  of  action.  But  the  judg- 
ment does  not  affect  his  right  to  maintain  an  action  to 
recover  damages,  for  taking  or  detaining  the  same  or 
any  other  chattel,  unless  it  was  rendered  against  him 
upon  the  merits.     (Co.  Civ.  Proc.  §  1691). 

As  to  when  a  judgment  is  on  the  merits  within  the 
meaning  of  this  section,  see  Commerce  Exch.  Nat.  Bk.  v. 
Blye  (123  N.  Y.  132).  Of  course,  a  dismissal  for  failure 
to  prosecute  is  not  a  final  judgment  upon  the  merits. 
{Forges  v.  Cohen,  23  Misc.  703). 

Sec.    3.    Waiver  of  right  to  bring  replevin. 

The  general  rule  is  that  where  a  party  has  his  choice 
of  two  inconsistent  remedies,  any  decisive  act  on  his 
part  with  knowledge  of  his  rights  and  of  the  facts  by 
which  he  chooses  one  of  them,  determines  his  rights  and 
he  cannot  resort  to  the  other.  (Fowler  v.  Bowery  Sac. 
Bank,  113  N.  Y.  450).  This  rule  especially  applies  to  an 
action  of  replevin.  In  almost  every  case,  the  person  en- 
titled to  the  property  may  bring  either  replevin  or  trover 
at  his  option;  and  usually  if  he  selects  one  he  cannot 
afterwards  resort  to  the  other.  (Seymour  v.  Van  Curen, 
18  How.  Pr.  94 ) .  So  the  usual  rule  is  that  where  goods 
have  been  procured  from  the  owner  by  the  fraud  of  the 
defendant,  if  the  owner  brings  an  action  of  replevin  for 
them  he  cannot  afterwards  sue  for  their  value;  and  rice 
versa.  (Wile  V.  Brownstein,  35  Hun,  68).  This  rule, 
however,  is  not  without  exception.  It  only  applies 
where  the  plaintiff  has  secured  some  benefit  from  his 
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first  action.  {E.  C.  Foundry  Co.  v.  Hcrsee,  33  Hun, 
169).  It  will  not  be  applied  where  the  first  action  has 
been  discontinued  before  the  plaintiff  obtained  any  bene- 
fit or  the  defendant  sustained  any  injury  from  its  prose- 
cution {E.  C.  Foandnj  Co.  v.  Her.sce,  supra;  affd.  103 
N.  Y.  25)  ;  although  the  plaintiff  may  have  obtained  a 
provisional  remedy  in  the  first  suit.  (Johnson  v.  Frew, 
33  Hun,  193).  The  commencement  of  an  action  for  the 
price  of  goods  which  have  been  fraudulently  obtained 
from  the  plaintiff  will  not  constitute  such  an  election  of 
remedies  as  to  preclude  him  from  a  subsequent  action  of 
replevin  for  the  goods  sold,  after  the  first  action  has 
been  discontinued,  if  it  appears  that  at  the  time  the  first 
action  was  brought  the  plaintiff'  had  no  knowledge  that 
the  representations  upon  the  faith  of  which  the  sale  was 
made  were  fraudulent  and  untrue.  {Bach  v.  Titch,  47 
Hun,  536;  Hays  v.  Midas,  104  N.  Y.  602). 

Where  an  order  of  arrest  is  granted,  as  prescribed  in 
title  1  of  chapter  VII  of  the  code,  the  plaintiff's  right  to 
a  replevin  is  subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subse- 
quent replevin  of  a  chattel,  with  respect  to  which  the 
order  was  granted,  supersedes  the  order.  (Oo.  Civ. 
Proc.  §  1714). 


ARTICLE  II. 

PROCEEDINGS   IN   THE  ACTION. 

SECTION. 

1.  When  and  how  commenced. 

2.  Pleadings  and  proceedings. 

3.  Verdict. 

4.  Judgment. 

Sec.    1.    When  and  ho-nr  commenced. 

The  action  of  replevin  is  commenced  like  any  other 
action,  by  the  service  of  a  summons.  (Vol.  I,  chap.  V) . 
The  only  difference  between  this  and  other  actions  is  in 
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the  relief  demanded,  and  in  the  right  which  is  given  to 
the  plaintiff  during  the  pendency  of  the  action  to  take 
the  property  into  his  possession.  (See  article  III, 
infra).  The  taking  of  the  property,  however,  is  not 
essential  to  the  maintenance  of  the  action.  It  is  more 
in  the  nature  of  a  provisional  remedy;  and  under  the 
code  of  procedure  it  was  regarded  and  treated  exclu- 
sively as  such. 

The  plaintiff  may  proceed  in  the  action,  and  recover 
therein  the  chattel,  or  its  value,  although  he  has  not  re- 
quired the  sheriff  to  replevy  it,  or  the  sheriff  has  not 
been  able  to  replevy  it.      (Co.  Civ.  Proc.  §  1718). 

Where  a  chattel  is  replevied  before  the  service  of  the 
summons,  as  prescribed  in  the  article  of  the  code  on 
replevin,  the  seizure  thereof  by  the  sheriff  is  regarded 
as  equivalent  to  the  granting  of  a  provisional  remedy, 
for  the  purpose  of  giving  jurisdiction  to  the  court,  and 
enabling  it  to  control  the  subsequent  proceedings  in  the 
action;  and  is  equivalent  to  the  commencement  of  the 
action,  for  the  purpose  of  determining,  whether  the 
plaintiff  is  entitled  to  maintain  the  action,  or  the  de- 
fendant is  liable  thereto.      (Co.  Civ.  Proc.  §  1693). 

The  seizure  of  the  property  by  the  sheriff  gives  the 
court  jurisdiction  to  grant  an  order  of  arrest;  and  this 
may  be  done  before  the  service  of  the  summons  on  the 
defendant.  {Acker  v.  Hautemann,  27  Hun,  48).  At 
common  law  the  action  of  replevin  was  a  local  action 
{Williams  V.  Welch,  5  Wend.  290)  ;  since  that  time, 
however,  it  is  a  personal  action,  and  is  governed  by  the 
same  rules  as  other  actions  (vol.  II,  p.  130,  et  seq.) ; 
except  that  by  subdivision  3  of  section  983  of  the  code, 
where  the  action  is  brought  to  recover  a  chattel  which 
has  been  distrained,  it  must  be  tried  in  the  county  where 
the  cause  of  action  arose.  (Vol.  II,  p.  131).  A  pro- 
visional remedy  may  be  granted  in  the  action  for  a 
proper  cause.  The  limitation  of  the  right  to  the  order 
of  arrest  is  prescribed  in  section  1714  of  the  code,  which 
is  found  in  article  I,  section  3,  supra.  If  an  action  is 
brought  for  several  chattels,  an  order  of  arrest  will  not 
be  vacated  because  the  plaintiff  has  no  cause  of  action 
as  to  some  of  the  articles  of  the  property.      {Barnett  v. 
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Selling,  70  N.  Y.  492).      With  regard  to  granting  an 
order  of  arrest  in  sucli  action,  see  vol.  I,  p.  489,  et  seq. 

Sec.    2.   Pleadings  and  proceedings. 

The  rules  with  respect  to  these  matters  are  the  same 
in  this  action  as  in  any  other  action,  except  so  far  as 
they  may  be  limited  by  those  sections  of  the  code  which 
are  quoted  below. 

Nothing  in  title  2  of  chapter  XIV  of  the  code  is  to  be 
so  construed  as  to  prevent  the  plaintiff  from  uniting  in 
the  same  complaint  two  or  more  causes  of  action,  in  any 
case  specified  in  section  484  of  the  code.  (Co.  Civ. 
Proc.  §  1689). 

The  complaint,  in  this  action,  is  not  required  to  be  in 
any  specific  form.  The  only  requirement  in  reference  to 
it  is  the  general  one  that  it  shall  contain  a  plain  and 
concise  statement  of  the  cause  of  action.  {Western 
R.  R.  Co.  V.  Bayne,  75  N.  Y,  1).  It  must  show  that  the 
plaintiff  has  a  right  to  the  immediate  possession  of  the 
property.      {Sco field  v.  Whitelegge,  49  N.  Y.  259). 

An  allegation,  in  a  pleading  interposed  by  either 
party,  to  the  effect  that  the  party  pleading,  or  a  third 
person,  was,  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  owner  of  the  chattel,  or  that  it  was  then  his  prop- 
erty, is  a  sufficient  statement  of  title,  unless  the  right 
of  action  or  defense  rests  upon  a  right  of  possession,  by 
virtue  of  a  special  property ;  in  which  case,  the  pleading 
must  set  forth  the  facts,  upon  which  the  special  prop- 
erty depends,  so  as  to  show,  that  at  the  time  when  the 
action  was  commenced,  or  the  chattel  was  replevied,  as 
the  case  may  be,  the  party  pleading,  or  the  third  person, 
was  entitled  to  the  possession  of  the  chattel.  (Co.  Civ. 
Proc.  §  1720). 

Where  the  complaint  contains  a  sufficient  statement 
of  the  plaintiff's  title,  a  general  allegation,  that  the  de- 
fendant wrongfully  took  the  chattel,  is  sufficient,  with- 
out setting  forth  the  facts,  showing  that  the  taking  was 
wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plained of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  forth  the  facts,  show- 
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ing  that  the  detention  was  wrongful.      (Co.  Civ.  Proc. 
§  1721). 

If  the  action  is  based  on  the  wrongful  detention,  a  de- 
maud  and  refusal  must  be  alleged  in  the  complaint. 

(Scoficid  Y.  Whitelegge,  supra).  It  is  not  necessary  to 
allege  detention  of  the  property'  by  the  defendant,  ex- 
cept where  the  action  is  based  on  a  wrongful  detention 
as  distinguished  from  a  wrongful  taking.  [Hoffman 
V.  Markhain,  88  Hun,  18).  As  we  have  seen  in  article 
1,  section  1,  supra,  the  action  will  lie  for  a  wrongful 
taking  even  though  the  defendant  has  not  the  chattel 
at  the  time  of  the  commencement  of  the  action.  It  is 
not  necessary  to  negative  in  the  complaint  the  excep- 
tions specified  in  section  1690.  (Id.).  It  is  necessary 
that  the  value  of  the  property  should  be  found  by  the 
jury,  and,  therefore,  it  should  be  alleged  in  the  com- 
plaint. Where  the  gist  of  the  action'  is  a  wrongful  de- 
tention, it  is  only  necessary  to  allege  ownership  by  the 
plaintiff,  possession  by  the  defendant,  and  a  demand 
and  refusal;  the  allegation  of  ownership  imports  the 
right  of  possession.  {Griswold  v.  Manning,  67  App. 
Div.  372). 

Where  the  plaintiff  recovers  a  chattel  which  was  in- 
jured, or  otherwise  depreciated  in  value,  while  it  was  in 
the  possession  or  under  the  control  of  the  defendant, 
under  such  circumstances,  that  the  plaintiff  might  re- 
cover damages  for  the  injury  or  depreciation,  in  an 
action  brought  against  the  defendant  therefor,  he  may 
recover  the  same  damages  in  an  action  brought  as  pre- 
scribed in  article  1,  title  2  of  chapter  XIV  of  the  code. 
In  that  case,  he  must  set  forth  the  facts  in  his  com- 
plaint, and  demand  judgment  for  damages  accordingly. 
(Co.  Civ.  Proc.  §  1722).  See,  also,  as  to  section  1722, 
volume  I,  pages  409-410.  Of  course,  damages  for  de- 
preciation while  in  the  defendant's  possession,  can  be 
recovered  only  up  to  the  time  of  the  trial,  and  not  there- 
after. {Commerce  Exch.  Nat.  Bk.  v.  Blye,  123  N.  Y. 
132). 

The  defendant's  pleadings  are  the  same  as  in  any  other 
action. 
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The  defendant  may  by  answer  defend,  on  the  ground 
that  a  third  person  was  entitled  to  the  chattel,  without 
connecting  himself  with  the  latter's  title.  (Co.  Civ. 
Proc.  §  1723). 

The  rule  laid  down  in  this  section  existed  prior  to  the 
enactment  of  this  section  of  the  code,  where  the  action 
was  based  on  a  wrongful  detention,  in  which  case  title 
in  a  third  person  was  a  defense,  in  the  nature  of  things, 
to  the  plaintiff's  allegation  that  the  chattel  was  wrong- 
fully detained  from  him  (Griffin  v.  Long  Island  R.  R. 
Co.,  101  N.  Y.  348)  ;  but  where  the  action  was  for  a 
wrongful  taking,  a  plea  that  the  title  was  in  a  third 
person  was  no  defense  unless  the  defendant  connected 
himself  with  that  title,  before  this  section  of  the  code. 
{Stowell  V.  Otis,  71  N.  Y.  36).  Of  course,  this  specific 
provision  of  the  code  has  abrogated  the  rule  there  laid 
down.  (Stoncbridge  v.  Perkins,  141  N.  Y.  1).  The 
decision  in  Guilford  v.  Mills  (57  Hun,  493)  seems  to 
have  been  inadvertent  and  without  the  court's  atten- 
tion being  called  to  section  1723.  The  mere  denial  of 
the  plaintiff's  title  without  more,  is  not  a  good  defense  in 
the  action.  (Siedenhach  v.  Riley,  36  Hun,  211;  affd.. 
Ill  N.  Y.  560).  Where  the  action  is  for  the  wrongful 
detention  of  the  property,  a  general  denial  puts  in  issue 
not  only  the  plaintiff's  property  in  the  chattel,  but  also 
the  wrongful  detention;  and  the  defendant,  under  such 
an  answer,  -may  show  title  in  a  stranger,  although  he 
does  not  connect  himself  with  it.  [Griffin  v.  Long 
Island  B.  B.  Co.,  101  N.  Y.  348). 

Where  the  defense  is,  that  a  chattel,  to  recover  which 
the  action  is  brought,  was  distrained  doing  damage,  an 
allegation  that  the  defendant,  or  the  person  by  whose 
command  he  acted,  was  then  lawfully  possessed  of  the 
real  property,  and  that  the  chattel  was  distrained,  while 
it  was  doing  damage  thereupon,  is  suflficient,  without 
setting  forth  the  title  to  the  real  property.  (Co.  Civ. 
Proc.  §  1724). 

If  the  defendant  claims  damages  for  the  detention  of 
the  property  he  must  set  up  the  claim  in  his  answer,  and 
ask  for  damages  in  his  prayer  for  relief.  (Whitcomh  v. 
Hoffman,  14  Hun,  335). 
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The  action  is  triable  by  a  jury.  (Vol.  II,  p.  212).  It 
is  to  be  brought  on  for  trial  in  the  same  way  and  at  the 
same  courts  as  other  actions  which  are  triable  in  that 
manner.  (Id.  p.  233).  Where  part  only  of  several 
chattels  specified  in  the  complaint  have  been  replevied, 
and  the  plaintiff  desires  to  abandon  so  much  of  his  claim 
as  relates  to  those  which  have  not  been  replevied,  he 
must  serve  a  notice,  the  form  and  time  of  service  of 
which  is  specified  in  volume  II,  at  page  237.  The  notice 
which  the  defendant  must  serve  where  he  demands  judg- 
ment for  the  return  of  the  chattel  or  its  value  is  speci- 
fied in  volume  II,  at  pages  237-238. 

There  seems  to  be  a  question  whether  there  can  be  a 
receivership  in  an  action  of  replevin.  (See  Libhy  v. 
Ubhy,  68  App.  Div.  15). 

Sec,   3.   Verdict. 

The  form  of  the  verdict,  report  or  decision  is  found  in 
volume  II,  at  pages  379-380.  The  value  at  the  time  of 
trial  must  always  be  found  and  stated  in  the  verdict. 
{Bach  V.  Tuch,  47  Hun,  536).  If  there  is  no  proof  of 
value  but  the  affidavit  made  to  take  the  property,  the 
jury  may  assess  the  property  at  the  sum  stated  in  that 
as  against  the  party  who  makes  the  affidavit.  {Empire 
State  Type  F.  Co.  v.  Grant,  44  Huii,  434 ;  revd.  on  other 
grounds,  114  N.  Y.  40). 

Evidence  of  the  purchase  price,  some  two  years  prior 
to  the  trial,  with  nothing  else,  is  not  sufficient  to  enable 
a  jury  to  fix  the  value  at  the  time  of  the  trial.  {Natl. 
Cash  Register  Co.  v.  Agne,  43  App.  Div.  605).  The 
objection  that  the  value  at  some  time  prior  to  the  trial 
is  submitted  to  the  jury  must  be  taken  at  the  trial;  it 
cannot  be  first  taken  on  appeal.  {Braelceleer  v. 
Schwaheland,  86  Hun,  143;  affd.  on  op.  below,  155 
N.  Y.  644).  Where  the  instruction  to  the  jury  is  to 
find  the  value  at  the  time  of  the  trial  and  there  is  evi- 
dence of  the  value  at  that  time,  it  will  be  presumed  on 
appeal  that  the  jury  found  the  value  at  that  time  even 
though  the  verdict  does  not  so  state.  ( Tripp  v.  Smith, 
50  App.  Div.  499;  affd.  without  op.,  168  N.  Y.  655).  It 
is  not  proper  for  the  jury  in  such  a  case  to  find  a  general 
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Terdict  for  damages;  but  they  should  assess  the  value 
of  the  property  and  damages  for  its  detention.  { I'll  ill  vps 
V.  MelriUc,  10  Hun,  211).  As  to  the  manner  of  assess- 
ing damages  on  default,  see  vol.  II,  pp.  720-721. 

Sec.   4.    Judgment. 

Final  judgment  for  the  plaintiff  must  award  to  him 
possession  of  the  chattel  recovered  by  him,  with  his 
damages,  if  any.  If  a  chattel  recovered  was  not  re- 
plevied, or  if,  after  it  was  replevied,  it  was  delivered  to 
the  defendant,  or  to  a  person  not  a  party,  as  prescribed 
in  article  1,  title  2  of  chapter  XIV  of  the  code,  the  final 
judgment  must  also  award  to  the  plaintiff  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  defendant, 
if  possession  thereof  is  not  delivered  to  the  plaintiff.  If 
the  defendant  has  demanded  judgment  for  the  return  of 
a  chattel,  which  was  replevied,  and  afterwards  delivered 
to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed 
in  article  1,  title  2  of  chapter  XIV  of  the  code,  final  judg- 
ment in  his  favor  therefor  must  award  to  him  possession 
thereof,  with  his  damages,  if  any;  and  it  must  also 
award  to  him  the  sum  fixed  as  the  value  thereof,  to  be 
paid  by  the  plaintiff,  if  possession  is  not  delivered  to  the 
defendant.  But  if  the  case  is  one  of  those  specified  in 
section  1727  of  the  code,  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum,  fixed  as  therein 
specified,  and  if  it  is  not  collected,  the  delivery  of  the 
chattel ;  or,  if  the  chattel  has  not  been  replevied,  or  has 
been  returned  to  him  after  replevin,  that  he  is  entitled 
to  possession  thereof,  until  the  sum  so  awarded  is  col- 
lected, or  otherwise  paid.  The  judgment  may  be 
docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it 
was  a  judgment  for  the  full  amount  of  the  money,  in- 
cluding costs,  which  it  awards,  either  absolutely  or  con- 
ditionally.     (Co.  Civ.  Proc.  §  1730). 

A  judgment  is  sufficient  in  form  which  substantially 
conforms  to  the  requirements  of  this  section.  {Leirisohn 
V.  Apple,  7  N.  Y.  St.  Kep.  223). 

Keplevin  differs  from  other  actions  in  this  respect, 
that  the  judgment  may  be  given  as  the  rights  of  the 
parties  happen  to  be  in  respect  to  the  property  in  the 
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condition,  situation  or  status  that  it  is  at  the  time  of  the 
trial  and  the  rendition  of  the  judgment.  (Aaerbdclt  v. 
Murks,  10  Daly,  171).  Judgment  may  be  entered  in  the 
action  although  the  jury  has  not  assessed  any  damages 
or  found  the  value  of  the  property.  In  that  case  the 
judgment  would  simply  award  the  property  to  the  plain- 
tiff, and  if  the  return  of  the  property  could  not  be  thus 
obtained,  the  judgment  would  be  unavailable.  {Ham- 
mond V.  Morgan,  101  N.  Y.  179).  The  failure  to  assess 
the  damages  in  such  a  case  is  a  bar  to  any  other  action 
to  recover  the  value,  in  case  the  execution  for  the  return 
of  the  chattel  is  unavailing.  {Brawner  v.  Faliy,  64 
App.  Div.  122).  If  the  chattel  has  been  delivered  to 
the  plaintiff,  he  must  take  judgment  for  its  return,  and 
not  for  the  value  of  the  property.  (Rockirell  v.  Saun- 
ders, 19  Barb.  473).  If  the  property  has  not  been  de- 
livered to  the  plaintiff,  he  cannot  take  judgment  for  its 
value  simply,  but  he  must  take  it  in  the  alternative,  as 
required  by  the  section  above  cited.  No  other  form  of 
judgment  is  authorized.  {FitsJvwgh  v.  Wiman,  9  N.  Y. 
559;  Wood  v.  Orser,  25  N.  Y.  348). 

Judgment  for  the  value  alone  would  be  irregular. 
{PhiUips  V.  MehiUc,  10  Hun,  211).  So  where  the  de- 
fendant who  has  demanded  a  return,  succeeds  in  the 
action,  A^hen  the  property  has  been  delivered  to  the 
plaintiff,  he  must  take  judgment  in  the  alternative,  for 
the  return  of  the  property  or  for  the  value  thereof  as 
assessed,  in  case  the  return  cannot  be  had  {D wight  v. 
Enos,  9  N.  Y.  470;  Glann  v.  Younglove,  27  Barb.  480)  ; 
although  the  plaintiff  has  parted  with  the  property. 
{Cochran  v.  (iottrcald,  41  N.  Y.  Super.  Ot.  Rep.  317). 
If  a  defendant  who  has  not  claimed  title,  succeeds  in 
the  action,  the  judgment  should  be  a  dismissal  of  the 
complaint.  {Nichols  v.  Potts,  35  Misc.  273).  But  in 
a  case  falling  within  the  provisions  of  subdivision  2  of 
section  1727,  where  the  defendant  is  an  unpaid  bailee 
for  hired  work  on  a  chattel,  the  judgment  should  fix  the 
value  of  the  work  and  direct  that,  if  such  sum  be  not 
collected,  the  chattel  should  be  delivered  to  the  bailee, 
even  though  no  demand  under  section  1725  has  been 
served  by  such  defendant.      {3IcGohh  V.  Christiansen, 
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28  Misc.  119;  see,  also,  Vliristianseii  v.  !\lcndham,  45 
App.  Div.  551).  Of  course  a  defendant  can,  under  any 
circumstances,  recover  only  for  the  property  actually 
received  by  the  plaintiff  under  the  writ.  {Leach  v. 
Williams,  12  App.  Div.  173).  If  a  proper  verdict  has 
been  found  by  the  jury,  or  a  proper  judgment  has  been 
directed  in  the  decision,  a  failure  to  enter  judgment  in 
accordance  with  it  is  a  mere  irregularity,  and  may  be 
amended  {Ingcrsoll  v.  Bosticick,  22  N.  Y.  425;  Young  v. 
Aticuod,  5  Hun,  234)  ;  but  if  the  judgment  has  been 
directed  by  the  court  for  the  value  of  the  property,  A\'hen 
it  should  be  in  the  alternative,  no  other  judgment  can 
be  entered;  and  it  will  be  error  for  which  the  judgment 
will  be  reversed.  ( Dtrij?/;  M''.  Bhos,  9  N.  Y.  470).  If 
the  plaintiff  has  a  lien  upon  the  property  by  virtue  of 
which  he  brings  the  action  and  the  defendant  is  not  the 
general  ownei',  the  plaintiff  is  entitled  to  judgment  for 
the  return  of  the  property  or  for  its  value.  {Dows  v. 
Rush,  28  Barb.  157).  If,  however,  the  defendant  is  the 
general  owner,  a  proper  judgment  in  such  case  to  be 
entered  for  the  plaintiff,  is  that  he  shall  have  a  return 
of  the  property,  or  its  value,  and  the  value  should  be 
assessed  at  the  amount  of  the  plaintiff's  lien,  and  his 
damages.  {Allen  v.  Jndson,  71  N.  Y.  77) .  If  there  are 
several  defendants,  judgment  may  direct  the  return  to 
such  as  are  entitled  to  it,  and  refuse  it  to  those  who  are 
not.  {Woodburn  V.  Chamberlain,  17  Barb.  446). 
Ordinarily  a  defendant  cannot  have  judgment,  upon  the 
dismissal  of  the  complaint,  that  the  property  should  be 
returned  to  a  co-defendant.  (See  Sheehan  v.  Golden, 
85  Hun,  462;  Oppenheim  v.  Leivis,  20  App.  Div.  332; 
appeal  dismissed,  159  N.  Y.  530).  If  any  damages  are 
given  for  the  detention,  the  interest  allowed  by  section 
1235  of  the  code  (vol.  II,  p.  695)  must  be  added  to  the 
sum  which  the  plaintiff  should  recover,  if  the  return  of 
the  property  cannot  be  had.  {Munsell  v.  Flood,  46 
N.  Y.  Super.  Ct.  Rep.  134).  Where  the  action  is 
brought  to  recover  two  or  more  chattels,  and  the  verdict, 
report  or  decision  has  awarded  to  one  party  one  or  more 
distinct  chattels  which  can  be  identified,  and  the  residue 
to  the  other  party,  a  final  judgment  rendered  thereon 
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must  award  to  each  party  the  same  relief  with  respect  to 
the  finding  in  his  favor,  as  if  the  judgment  were  a  sep- 
arate judgment  in  his  favor;  except  that  where  each 
party  is  entitled  to  the  absolute  award  of  a  sum  of 
money  against  the  other,  the  smaller  sum  must  be  de- 
ducted from  the  greater  and  the  balance  only  must  be 
awarded  in  the  judgment.      (Co.  Civ.  Proc.  §  1728). 

As  to  the  costs  in  these  actions,  see  vol.  II,  p.  545. 
As  to  what  must  be  put  into  the  judgment-roll,  see  vol. 
II,  p.  683.  As  to  the  form  and  manner  of  issuing  execu- 
tion, see  vol.  II,  pp.  987-988. 


ARTICLE  III. 

TAKING   THE   PROPERTY. 

SECTION. 

1.  When  the  property  may  be  taken. 

2.  Affidavit  and  requisition. 

3.  Undertaking  by  plaintiff. 

4.  Kemedies  for  defective  papers. 

5.  How  chattel  to  be  replevied. 

6.  Custody  of  the  property  by  the  sheriff. 

7.  Exception  to  plaintiff's  sureties. 

8.  Re-delivery  of  property  to  defendant. 

9.  Justification  of  sureties. 

10.  Action  on  the  undertaking. 

11.  Claim  of  title  by  third  person. 

12.  Second  and  subsequent  replevin. 

Sec.    1.   'When  property  may  be  taken. 

The  taking  of  the  property  into  the  possession  of  the 
sheriff  during  the  pendency  of  the  action  is  not  essen- 
tial to  entitle  the  plaintiff  to  maintain  this  particular 
action  (Co.  Civ.  Proc.  §  1718)  ;  but  the  taking  of  the 
property  is  the  particular  proceeding  which  constitutes 
the  difference  between  the  action  of  replevin  and  other 
actions  under  the  code. 

The  plaintiff  may,  when  the  summons  is  issued,  or  at 
any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  answer,  or,  where  judgment  is  taken  by 
default,  for  want  of  an  appearance  or  pleading,  before 
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the  entry  of  the  flual  judgmeut,  cause  the  chattel,  to 
recover  which  the  action  is  brought,  to  be  replevied  by 
the  sheriff  of  the  county  where  it  is  found.  (Co.  Civ. 
Proc.  §  1694). 

If  the  property  is  not  taken  by  the  plaintiff  until  so 
short  a  time  before  the  trial  that  the  defendant's  time  to 
reclaim  it  does  not  expire  until  after  the  trial  has  been 
had  and  judgment  entered  for  the  plaintiff,  the  defend- 
ant's right  to  reclaim  is  not  cut  off  until  after  the  de- 
cision of  an  appeal,  if  the  proceedings  on  the  judgment 
have  been  stayed.  {Corn  Exchange  Bank  v.  Blye,  102 
N.  Y.  305).  If  the  complaint  asks  damages  instead  of 
the  possession  of  the  property,  the  plaintiff  cannot  take 
proceedings  to  replevy  the  property  pending  the  action. 
{Spalding  v.  Spalding,  3  How.  Pr.  297;  Dows  v.  Green, 
3  How.  Pr.  377). 

Sec.    Z.   Affidavit  and  requisition. 

For  the  purpose  of  replevying  the  property  the  plain- 
tiff must  deliver  to  the  sheriff  an  affidavit  and  a  written 
undertaking  as  hereafter  prescribed,  with  the  written 
requisition  indorsed  upon  or  annexed  to  the  affidavit 
and  subscribed  by  the  plaintiff's  attorney,  to  the  effect 
that  the  sheriff  is  required  to  replevy  the  chattel  de- 
scribed therein.      (Co.  Civ.  Proc.  §  1694). 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf 
of  the  plaintiff,  with  a  requisition  to  replevy  a  chattel, 
may  be  made  by  the  plaintiff's  agent  or  attorney,  if  the 
material  facts  are  within  his  personal  knowledge;  or  if 
the  plaintiff  is  not  within  the  county  where  the  attor- 
ney resides,  or  has  his  office,  or  is  not  capable  of  mak- 
ing the  affidavit.  Where  the  affidavit  is  made  by  an 
attorney  or  agent,  he  must  state  therein  what  allega- 
tions, if  any,  are  made  upon  his  information  and  belief; 
and  he  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  his  knowledge,  and  the 
reason  why  the  affidavit  is  not  made  by  the  party  or  the 
claimant.     (Co.  Civ.  Proc.  §  1712). 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  pre- 
scribed in  section  1694,  must  particularly  describe  the 
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chattel  to  be  replevied ;  and  must  contain  the  following 
allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or 
is  entitled  to  the  possession  thereof,  by  virtue  of  a 
special  property  therein ;  the  facts  with  respect  to  which 
must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  the  best  knowledge,  information,  and  belief  of  the 
person  making  the  aflftdavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant, 
against  the  plaintiff,  for  the  collection  of  a  tax,  assess- 
ment, or  fine,  issued  in  pursuance  of  a  statute  of  the 
state,  or  of  the  United  States;  or,  if  it  has  been  taken 
under  color  of  such  a  warrant,  either  that  the  taking 
was  unlawful,  by  reason  of  defects  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  specified,  which  have  subsequently 
occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execu- 
tion or  warrant  of  attachment,  against  the  property  of 
the  plaintiff,  or  of  any  person  from  or  through  whom 
the  plaintiif  has  derived  title  to  the  chattel,  since  the 
seizure  thereof;  or,  if  it  has  been  so  seized,  that  it  was 
exempt  from  the  seizure,  by  reason  of  facts  specified, 
or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value.      (Co.  Civ.  Proc.  §  1695). 

The  aflSdavit  only  protects  the  sheriff  in  taking  the 
property  which  is  specified  in  it.  {Bullis  v.  Mont- 
gomery, 50  N.  Y.  352).  For  this  reason  the  descrip- 
tion should  be  particular  and  exact,  and  such  that  there 
can  be  no  difficulty  in  ascertaining  from  it  the  particu- 
lar chattels  which  are  sought  to  be  replevied.  An  afifll- 
davit  which  described  two  hundred  dozen  shirts  and 
drawers  or  thereabouts,  and  forty  dozen  jackets  more 
or  less,  does  not  describe  the  property  in  a  manner  re- 
quired by  law.  (Talcott  v.  Belding,  36  N.  Y.  Super. 
Gt.  Rep.  84).  An  affidavit  specifying  "all  the  dry 
goods,  notions,  carpets,  wall  paper,  crockery,  boots  and 
shoes,  groceries,  fixtures,  safe  and  personal  effects  of 
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P.  &  B.  in  the  B.  Block,"  is  sufficient.  {McCarthy  v. 
Ockermaii,  154  X.  Y.  565).  The  description  should  be 
such  that  a  person  not  an  expert  would  know  what  was 
meant.  {Van  Dyke  v.  X.  Y.  State  Banking  Co.,  IS 
Misc.  661).  As  to  what  is  a  sufficient  description  of 
lumber,  see  8loaii  v.  Iinpliinciil  Dealers  Mfg.  Co.  (25 
Misc.  451).  It  is  impossible  to  set  forth  the  various 
descriptions  that  have  been  held  sufficient  and  insuffi- 
cient. The  following  cases,  in  addition  to  those  above 
cited,  deal  with  the  subject  under  varying  states  of 
facts:  Katl.  Enameling,  etc.,  Co.  v.  Kaplan  (53  App. 
Div.  96),  Schicietering  v.  Rothschild  (26  App.  Div. 
614),  and  Marshall  v.  Friend  (33  Misc.  443;  affd.  with- 
out op.,  59  App.  Div.  628).  If  the  form  of  the  prop- 
erty which  is  sought  to  be  replevied  has  been  changed 
after  the  taking  by  defendant,  and  before  the  commence- 
ment of  the  action,  the  affidavit  should  describe  the 
property  as  it  exists  when  the  affidavit  is  made;  and 
the  fact  that  it  has  been  changed  into  the  form  described 
should  be  stated;  as  if  logs  wrongfully  taken  by  the 
defendant  have  been  sawed  into  boards,  the  property 
should  be  described  as  boards,  and  the  fact  that  it  has 
been  sawed  should  be  mentioned. 

T\  here  the  affidavit  describes  two  or  more  chattels  of 
the  same  kind,  it  must  state  the  number  thereof,  and 
where  it  describes  a  chattel  in  bulk,  it  must  state  the 
weight,  measurement,  or  other  quantity.  (Co.  Civ. 
Proc.  §  1697). 

When  the  plaintiff  claims  to  be  the  general  owner  of 
the  property,  the  affidavit  is  sufficient  if  it  states  simply 
that  he  is  the  owner  of  the  property,  Avithout  setting 
up  the  facts  which  show  such  ownership.  {Burns  v. 
Robl)iiis,  1  Co.  Kep.  62;  Tandenburgh  v.  Van  Valken- 
biirgh,  8  Barb.  217).  But  if  the  plaintiff  is  a  special 
owner,  it  is  not  sufficient  merely  to  state  that  fact;  he 
must  state  the  facts  in  respect  to  such  special  property, 
so  that  the  court  can  say  that  upon  those  facts  a  special 
property  and  right  of  possession  is  made  out ;  and  where 
the  evidence  of  the  facts  relied  on  rests  in  a  writing,  the 
Avriting  should  be  set  out  as  the  basis  of  the  conclusion 
15 
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that  the  special  property  exists.  {Depew  v.  Leal,  2 
Abb.  Pr.  131 ) .  If  tlie  facts  as  stated  do  not  show  the 
title  which  the  plaintiff  alleges,  the  affidavit  is  defective, 
and  the  taking  will  be  set  aside.  {Donald  v.  Rockwell, 
19  Wk.  Dig.  192). 

Where  the  affidavit  is  made  after  the  service  of  the 
summons,  the  allegations,  required  to  be  inserted 
therein  by  subdivisions  1  and  2  of  section  1695  must 
be  to  the  effect,  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  action,  was  the  owner  of  the  chat- 
tel, or  was  entitled  to  the  possession  thereof  by  virtue  of 
a  special  property  therein ;  and  that  it  was  then  wrong- 
fully detained  by  the  defendant,  as  prescribed  .in  those 
subdivisions.      (Co.  Civ.  Proc.  §  1696). 

If  a  demand  and  refusal  are  necessary  to  make  out 
the  plaintiff's  cause  of  action,  the  demand  must  be  made 
before  the  affidavit  is  sworn  to,  and  the  fact  of  the  de- 
mand and  refusal  must  be  stated  in  the  affidavit. 
{McAdam  V.  Walbrau,  8  Civ.  Proc.  Rep.  451).  If  the 
action  is  brought  to  recover  property  taken  on  execu- 
tion, for  the  reason  that  it  is  exempt,  the  affidavits 
should  state  the  fact  showing  the  exemption.  {Spald- 
ing v.  Spalding,  3  How.  397;  Co.  Civ.  Proc.  §  1695, 
subd.  5 ) .  If  the  action  is  brought  to  recover  property 
taken  by  the  collector  and  trustee  of  a  school  district 
under  a  warrant  against  the  plaihtiff  for  the  collection 
of  a  school  tax,  it  is  not  sufficient  (within  subdivision 
4  of  section  1695)  to  allege  in  the  affidavit  that  the  tax 
was  unlawful  by  reason  of  defects  in  the  process,  "  the 
said  tax  containing  mdneys  to  be  raised  thereby  which 
were  not  legally,  properly  and  justly  chargeable  to  said 
district."  {Norris  v.  Jones,  81  Hun,  304) .  The  actual 
value  of  the  property  and  no  more  should  be  stated  in 
all  cases,  as  the  affidavit  is  evidence  of  the  value  against 
the  person  making  it  {Empire  State  Type  F.  Co.  v. 
Grant,  4:4:  Hun,  434;  revd.  on  other  grounds,  114  N.  Y. 
40) ;  and  the  value,  as  stated  in  the  affidavit,  fixes  the 
amount  in  which  subsequent  undertakings  should  be 
given. 

Where  the  affidavit  describes  two  or  more  chattels  to 
be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state 
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the  aggregate  value  of  all ;  or,  separately,  the  value  of 
any  chattel  or  of  any  class  of  chattels,  and  the  aggi-e- 
gate  value  of  the  remainder,  if  any.      (Co.  Civ.  Proc 
§  1697). 

Where  an  agent's  aflfldavit  is  made  positively,  and  not 
on  information  and  belief,  and  alleges  that  he  had  per- 
sonal knowledge  of  the  transactions  involved,  it  is  suffi- 
cient; there  are  not  the  same  stringent  requirements  as 
to  such  affidavits  showing  the  facts  upon  which  such 
knowledge  is  based  as  in  affidavits  on  attachments. 
{Sloan  V.  Implement  Dealers  Mfg.  Co.,  25  Misc.'  451). 
An  agent's  affidavit  alleging  the  incorporation  of  the 
defendant  and  the  cause  of  the  detention  on  information 
and  belief,  is  sufficient.  ( Id. ) .  ^Miere  the  plaintiff  is  a 
corporation,  an  affidavit  by  its  treasurer  is  sufficient. 
{Xatl.  Enameling,  etc.,  Co.  v.  Kaplan,  53  App.  Div.  96). 

The  I'equisition  may  be  directed  to  the  sheriff  of  a 
particular  county,  or  generally  the  sheriff  of  any  county 
where  the  chattel  is  found.  It  is  deemed  a  mandate  of 
the  court.  (Co.  Civ.  Proc.  §  1694).  The  affidavit  and 
requisition  are  In  the  nature  of  a  process.  {O'Reilly  v. 
Good,  42  Barb.  521).  The  duty  of  the  officer  is  to  ex- 
ecute it,  if  it  is  valid  upon  its  face;  and  he  has  no  au- 
thority to  go  behind  it  {Second  Nat.  Bank  of  Osioego  v. 
Dunn,  2  Civ.  Proc.  Rep.  259;  affd.,  97  N.  Y.  149)  ;  and 
it  is  a  protection  to  him  if  he  takes  the  property  de- 
scribed in  it  from  the  actual  possession  of  the  defendant 
or  his  agent,  although  in  fact  it  belongs  to  a  third  per- 
son. {Manning  v.  Keenan,  73  N.  Y.  45).  But  the  affi- 
davit and  requisition  are  no  protection •  to  the  officer 
if  he  takes  other  property  than  that  described  in  it,  or 
if  he  takes  the  property  from  the  possession  of  persons 
other  than  the  defendant  or  his  agent.  {Bullis  v.  Mont- 
gomery, 50  N.  Y.  352;  Otis  v.  Williams,  70  N.  Y.  208). 

Sec.    3.    Undertaking  by  plaintiff. 

The  plaintiff  must  deliver  to  the  sheriff  a  written 
undertaking  at  the  same  time  with  the  affidavit  and 
requisition.      (Co.  Civ.  Proc.  §  1694). 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a 
requisition  to  replevy  a  chattel,  must  be  executed  by  at 


228  PRACTICE. 

least  two  sureties,  who  must  be  approved  by  the  sheriff. 
It  must  be  to  the  effect,  that  the  sureties  are  bound  in  a 
specified  sum,  not  less  than  twice  the  value  of  the  chat- 
tel, as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action ;  for  the  return  of  the  chattel  to  the  defendant,  if 
possession  thereof  is  adjudged  to  him,  or  if  the  action 
abates,  or  is  discontinued,  before  the  chattel  is  returned 
to  the  defendant ;  and  for  the  payment  to  the  defendant 
of  any  sum,  which  the  judgment  awards  to  him  against 
the  plaintiff.      (Co.  Civ.  Proc.  §  1699). 

No  consideration  need  be  expressed  in  the  undertak- 
ing. No  other  consideration  is  necessary  to  support  it 
than  the  fact  that  the  claim  is  made.  {Harrison  v. 
Utley,  6  Hun,  565).  The  general  requisites  of  the  un- 
dertaking are  found  stated  in  volume  I,  p.  297,  ct  seq. 
In  the  undertaking  to  be  given  in  this  proceeding,  two 
sureties  are  required  by  the  statute.  The  party  cannot 
be  one  of  them.  {Burns  v.  Robhins,  1  Co.  Rep.  62). 
Any  objection  to  the  sureties  is  waived  by  failure  to 
except  to  them.  (Co.  Civ.  Proc.  §  1703).  As  to  such 
exception,  see  section  7  {infra). 

No  other  undertaking  than  that  prescribed  in  this  sec- 
tion is  provided  for,  however  inadequate  that  may  be 
{DeRegitie  v.  Leiris,  3  Eobt.  708),  as  where  the  plaintiff 
has  understated  the  value  of  the  chattel  in  his  affidavit 
(Id.;  TJ.  8.  Land  <£•  Investment  Co.  v.  Bussey,  53  Hun, 
516),  and  even  if  one  of  the  sureties  on  such  an  under- 
taking has  become  insolvent,  the  court  has  no  authority 
to  direct  the  plaintiff  to  give  a  fresh  undertaking. 
{Hohenstein  v.  Westminster  Candle  Co.,  81  App.  Div. 
11).  The  approval  of  the  court  is  not  necessary  to  the 
undertaking.  The  approval  of  the  sheriff  is  a  minis- 
terial act  which  he  is  required  to  do  for  his  own  pro- 
tection only;  but  still  he  cannot  ai'bitrarily  refuse  to 
do  it  {Nosser  v.  Cornnn,  36  How.  Pr.  540)  ;  and  if  he 
did  so  refuse  he  would  probably  be  liable  for  any  injury 
which  might  result  to  the  plaintiff"  for  such  refusal.  If 
not  so  approved,  the  proceedings  will  be  set  aside  on 
motion;  but  upon  the  motion  the  court  may  allow  the 
approval  to  be  endorsed  nunc  pro  tunc.       {Burns  v. 
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Rohhiits,  1  Co.  Rep.  (52).  There  is  no  difeerence,  in 
legal  effect,  betweeu  the  language  of  section,  1699,  re- 
quiring the  undertaking  to  be  for  the  payment  of  any 
sum  which  "  the  judgment  awards,"  and  that  used  in 
sections  two  hundred  and  nine  and  two  hundred  and 
eleven  of  the  code  of  procedure,  providing  for  the  pay- 
ment of  such  sum  "  as  may  for  any  cause  be  recovered;" 
both  cover  costs ;  and  an  undertaking  in  the  latter  form 
is  sufficient  under  the  present  statute.  [John  Church 
Co.  V.  Dorseij,  38  Misc.  542). 

Sec.    4.    Remedies  for  defective   papers. 

If  the  affidavit,  or  requisition,  or  undertaking  is  de- 
fective, the  remedy  is  by  motion  to  set  aside  the  pro- 
ceedings. [American  Tool  Co.  v.  Smith,  32  Hun,  121; 
affd.  without  op.,  96  N.  Y.  670;  Depew  v.  Leal,  2  Abb. 
Pr.  131).  So,  if  the  property  has  been  taken  from  the 
defendant  in  a  case  not  allowed  by  law,  as  when  it  ap- 
pears that  the  property  had  been  originally  taken  for  a 
tax,  the  defendant  may  procure  the  proceedings  to  be 
set  aside  on  motion.  {O'Reilly  v.  Good,  42  Barb.  521). 
The  manner  of  making  the  motion  and  the  requirement 
of  the  motion  papers  is  stated  in  volume  I,  pages  245, 
262,  798,  et  seq.  Any  irregularity  relied  on,  such  as  the 
failure  of  an  agent  to  state  in  the  affidavit  made  by  him 
the  grounds  of  his  belief  as  required  by  section  1712,  or 
an  insufficient  description  of  the  chattels  in  the  affidavit, 
must  be  specified  in  the  notice  of  motion.  (Van  Dyke 
v.  N.  Y.  State  Banking  Co.,  18  Misc.  661).  A  motion 
to  set  aside  the  proceedings  must  be  made  promptly; 
and  it  will  be  denied  if  unnecessarily  delayed  (Ethridge 
V.  Orcutt,  12  N.  Y.  St.  Rep.  372),  as  where  made  after 
the  time  to  answer  had  expired.  {Paddock  v.  Guyder, 
8  N.  Y.  Supp.  905;  s.  c,  29  N.  Y.  St.  Rep.  773).  A  gen- 
eral appearance  after  the  taking  of  the  property  waives 
any  irregularity  in  the  affidavit  or  the  papers  on  which 
the  property  is  taken.  {Hyde  v.  Patterson,  1  Abb.  Pr. 
248).  So,  giving  an  undertaking  and  obtaining  a  re- 
delivery of  the  property  is  a  waiver  of  any  irregularity 
in  the  taking.  {Wisconsin  M.  &  F.  Ins.  Co.  Bank  v. 
Eoihs,  22  How.  Pr.  494,  500). 
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Ou  the  motion  to  vacate,  the  court  may  allow  an 
amendment  of  the  papers  to  be  ipade  upon  terms.  ( Van, 
Dijkc  V.  A'.  Y.  State  Banking  Co.,  supra;  Thorn  v. 
Lazarus,  39  App.  Div.  508). 

Sec.    5.    Hotp  chattel  to  lie  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  in 
the  possession  of  the  defendant,  or  of  his  agent,  the 
sheriff,  to  whom  an  affidavit,  requisition  and  undertak- 
ing are  delivered,  as  prescribed  in  the  foregoing  sections 
of  this  article,  must  forthwith  replevy  it,  by  taking  it 
into  his  possession.  He  must  thereupon,  without  delaj^, 
serve  on  the  defendant  a  copy  of  the  affidavit,  requisi- 
tion, and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found  within  the  county;  or,  if 
he  cannot  be  so  found,  to  his  agent,  if  any,  from  whose 
possession  the  chattel  is  taken ;  or  if  neither  can  be 
found  within  the  county,  by  leaving  the  copy  at  the 
usual  place  of  abode  of  either,  with  a  person  of  suitable 
age  and  discretion.      ( Co.  Civ.  Proc.  §  1700") . 

The  sheriff  must  replevy  a  smaller  number  or  a 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels 
described  in  the  affidavit  cannot  be  found.  (Co.  Civ. 
Proc.  §  1698). 

If  any  chattel,  described  in  the  affidavit,  is  secured 
or  concealed  in  a  building  or  inclosure,  the  sheriff  must 
publicly  demand  its  delivery.  If  it  is  not  delivered, 
pursuant  to  the  demand,  he  must  cause  the  building  or 
inclosure  to  be  broken  open,  and  must  take  the  chattel 
into  his  possession.      (Co.  Civ.  Proc.  §  1701). 

To  what  extent  the  affidavit  and  requisition  which 
operate  as  a  process  protect  the  officer,  see  section  2, 
supra.  He  can  only  take  the  property  from  the  posses- 
sion of  the  defendant  or  his  agent  {Otis  v.  WilHarns,  70 
N.  Y.  208)  ;  and  he  has  no  authority  to  take  the  prop- 
erty from  a  third  person  who  fs  not  a  party  to  the  action 
if  he  is  actually  in  possession  of  it,  although  such  prop- 
erty may  be  the  particular  property  described  in  the 
affidavit.      {Stinipson  v.  Reynolds,  1-i  Barb.  506). 

The  "  public  demand,"  required  by  section  1701  be- 
fore breaking  into  a  building,  does  not  necessarily  mean 
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reading  aloud  a  list  of  the  articles  to  be  taken ;  the  pur- 
pose of  the  requirement  was  to  prevent  an  unnecessary 
forcible  entrance,  and  it  is  to  be  reasonably  construed. 
{Eoicc  V.  Oyer,  50  Hun,  559). 

Sec.    6.    Custody   of  the  property  by  the   sheriff. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it 
in  his  possession,  keeping  it  in  a  secure  place,  until  the 
person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  article  1  of  title  2  of  chap- 
ter XIV  of  the  code.  He  inust  then  deliver  it  to  that 
person,  upon  request  and  payment  of  his  lawful  fees, 
and  necessary  expenses  for  taking  and  keeping  it,  as 
taxed  by  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper.  (Co.  Civ.  Proc. 
§  1702). 

The  sheriff  is  a  bailee  of  the  property  for  hire,  and  is 
bound  to  ordinary  diligence.  It  is  his  duty  to  take  such 
steps  to  insure  its  safety  as  a  careful  and  prudent  man 
of  good  sense  and  judgment  would  take  in  the  particu- 
lar case  if  the  property  belonged  to  him.  {Moore  v. 
Westervelt,  27  N.  Y.  234).  He  has  a  special  property 
in  the  goods,  which  will  enable  him  to  insure  them. 
(White  V.  Madison,  26  N.  Y.  117).  Where  a  chattel  has 
been  replevied  by  the  sheriff  and  is  in  his  possession,  it 
cannot  be  levied  upon  by  virtue  of  an  execution  in  the 
action  (First  Nat.  Bk.  of  Oswego  v.  Dunn,  97  N.  Y. 
149 ) ,  nor  can  it  be  taken  under  a  requisition  in  another 
replevin  action.  (McCarthy  v.  Ockerman,  154  N.  Y. 
565).  He  may  leave  the  property  where  he  finds  it  in 
charge  of  a  deputy,  if  no  objection  is  made  to  that 
course.  He  must  retain  the  property  at  least  three  days 
after  taking  it,  and  until  the  sureties  justify,  if  they  are 
excepted  to;  and  if  he  delivers  it  before  that  time  to 
either  party  he  takes  the  risk  of  the  justification. 
(Graham  v.^rc/Zs,  18  How.  Pr.  376). 

While  the  amount  to  be  awarded  a  sheriff  as  com- 
pensation for  his  trouble  in  taking  and  keeping  the 
property  is  discretionary  with  the  judge  acting  under 
section  1702,  as  is  also  the  manner  of  ascertaining  how 
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luuoh  that  compensatiou  should  be,  yet  there  must  he 
some  legal  proof  upon  which  the  judge  can  act;  lie  can- 
not tix  im  arbitary  sum,  or  act  upon  his  own  judgment. 
(Xrstor  V.  Bischoff,  123  N.  Y.  517). 

When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to 
be  responsible  for  the  sufficiency  of  the  sureties  of  either 
party;  until  then,  he  is  responsible  for  the  sufficiency  of 
the  sureties  of  the  plaintiff  or  of  the  defendant,  as  the 
case  may  be.      (Co.  Civ.  Proc.  §  1706). 

The  sheriff's  liability  to  the  defendant  begins  with  the 
taking  of  the  property  described  in  the  affidavit ;  and  it 
continues  until  the  expiration  of  the  three  days  within 
which  the  defendant  must  except  to  the  plaintiff's  sure- 
ties. If  no  exception  is  taken,  his  liability  to  the  de- 
fendant is  then  at  an  end.  If,  however,  the  defendant 
excepts  to  the  sureties  in  proper  time,  the  sheriff's  lia- 
bility to  him  continues  until  the  time  for  justification  is 
ended. 

If  the  defendant  neither  excepts  to  the  plaintiff's 
sureties,  nor  requires  the  return  of  the  chattel,  within 
the  time  prescribed  for  that  purpose;  or  if  he  makes 
default  in  serving  notice  of  the  justification  of  his  sure- 
ties, or  in  procuring  the  allowance  of  his  undertaking; 
or  if  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must,  except  in  the  case  specified  in 
section  1709  of  the  code,  immediately  deliver  the  chattel 
to  the  plaintiff.  If  the  plaintiff,  after  the  defendant 
has  excepted  to  his  sureties,  makes  default  in  serving 
notice  of  justification,  or  in  procuring  the  allowance  of 
his  undertaking;  or  if  the  defendant,  after  he  has  re- 
quired the  return  of  the  chattel,  duly  procures  the  allow- 
ance of  his  undertaking;  the  sheriff  must  immediately 
deliver  the  chattel  to  the  defendant.  (Co.  Civ.  Proc. 
§  1706). 

By  the  section  just  quoted,  the  sheriff  is  required  to 
retain  the  property  until  the  justification  of  the  sureties, 
if  they  are  excepted  to;  and  the  case  of  Hofheimer  v. 
Campbell  (59  N.  Y.  269),  is  overruled  upon  that  point. 
If  the  defendant  procures  a  return  of  a  part  of  the  chat- 
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tels  which  had  been  taken  as  provided  in  section  1697, 
the  remainder  must  be  delivered  to  the  plaintiff,  except 
as  otherwise  prescribed.      (Co.  Civ.  Proc.  §  1697). 

A  sheriff,  who  delivers  to  either  party,  without  the 
consent  of  the  other,  a  chattel  replevied  by  him,  except 
as  prescribed  in  section  1706,  or  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the  action,  forfeits,  to 
the  party  aggrieved,  two  hundred  and  fifty  dollars;  and 
is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby.  (Co.  Civ.  Proc.  §  1707).  The  words  "either 
party,"  used  in  this  section,  mean  the  plaintiff  or  the 
defendant,  and  a  complaint  alleging  that  the  sheriff  de- 
livered the  chattel  to  soms  unknown  person,  does  not 
state  a  cause  of  action  under  this  section.  {Albany 
Belting,  etc.,  Co.  v.  Grell,  67  App.  Div.  81).  He  is 
liable,  however,  in  such  a  case,  for  the  damages  sus- 
tained by  the  plaintiff  thereby.      (Id.). 

Where  the  sheriff  duly  delivers  a  chattel  to  either 
party,  as  prescribed  in  section  1706,  he  must,  at  the 
same  time,  deliver,  to  the  adverse  party,  the  undertak- 
ing, received  by  him  from  the  party  to  whom  the  chattel 
is  delivered,  together  with  the  examination  of  the  sure- 
ties, and  the  judge's  allowance,  if  any.  (Co.  Civ.  Proc. 
§  1708). 

The  sheriff  must,  within  twenty  days  after  he  has  de- 
livered a  chattel  replevied  by  him,  to  the  party  entitled 
to  the  possession  thereof,  or  to  a  third  person,  as  pre- 
scribed in  this  article,  file  with  the  clerk  the  plaintiff's 
affidavit,  and  the  accompanying  requisition,  with  a  re- 
turn, stating  in  what  manner  he  has  executed  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of 
two  or  more  chattels,  described  in  the  affidavit,  the  re- 
turn must  state  the  cause  of  the  omission.  (Co.  Civ. 
Proc.  §  1715). 

If  the  sheriff  fails  to  comply  with  section  1715,  either 
party  may  require  him  so  to  do,  within  ten  days  after 
service  of  a  notice  to  that  effect,  or  to  show  cause,  at  a 
term  of  the  court  designated  in  the  notice,  why  he 
should  not  be  punished  for  a  contempt  of  the  court. 
The  notice  may  be  served  at  any  time  before  final  judg- 
ment, except  that  it  cannot  be  served  on  the  part  of  the 


234  PRACTICE. 

defendant,  before  answer.  An  omission  to  comply  with 
such  a  notice  is  punishable  as  a  contempt  of  the  court. 
(Co.  Civ.  Proc.  §  1716). 

Sec.    7.   Exception  to  plaintiff's  sureties. 

Within  three  days  after  the  chattel  is  replevied,  and  a 
copy  of  the  affidavit,  requisition,  and  undertaking  is 
served,  the  defendant,  unless  he  requires  a  return  of  the 
chattel  replevied,  or  of  one  or  more  of  them,  where  two 
or  more  chattels  are  replevied,  may  serve  upon  the 
sheriff  a  notice,  that  he  excepts  to  the  plaintiff's  sure- 
ties; otherwise  he  is  deemed  to  have  waived  all  objec- 
tions to  them.  Where  the  defendant  has  not  appeared, 
the  notice  must  be  subscribed  either  by  him,  or  by  his 
agent  or  attorney.  The  person  so  subscribing  the 
notice  must  add  to  hife  signature  his  office  address,  as 
prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance. Within  ten  days  after  service  of  such  a  notice, 
the  plaintiff's  attorney  must  serve  upon  defendant's 
attorney,  or,  if  the  defendant  has  not  appeared,  upon 
the  sheriff,  notice  of  the  justification  of  the  sureties. 
If  the  notice  of  justification  is  served  upon  the  sheriff, 
he  must  immediately  serve  it  upon  the  person,  whose 
name  is  subscribed  to  the  notice  of  exception,  in  the 
mode  prescribed  by  law,  for  service  of  a  paper  upon  an 
attorney  in  an  action.      (Co.  Civ.  Proc.  §  1703). 

Before  the  code  of  civil  procedure,  it  had  been  held 
that  if  the  defendant  excepted  to  the  plaintiff's  sureties, 
he  lost  his  right  to  the  return  of  the  property,  although 
the  sureties  did  not  justify.  {Cullen  v.  Miller,  5  Abb. 
N.  C.  282 ) .  This  rule  has  been  changed  by  section  1706 
of  the  code,  supra.  As  to  the  manner  of  justifica- 
tion see  section  9,  infra. 

Sec.    8.   Re-delivery  of  property  to  defendant. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's 
sureties,  as  prescribed  in  section  1703,  may,  within  the 
time  allowed  to  him  for  such  an  exception,  serve  upon 
the  sheriff,  a  notice  that  he  requires  a  return  of  ths 
chattel  replevied.  With  the  notice,  he  must  deliver  to 
the  sheriff  the  following  papers : 
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1.  An  affidavit,  oontaining  an  allegation,  either  that 
the  clefeudaut  is  the  owner  of  the  chattel,  or  that  he  is 
lawfully  entitled  to  the  possession  thereof,  by  virtue  of 
a  special  property  therein,  the  facts  with  respect  to 
which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties, 
to  the  effect  that  they  are  bound,  in  a  specified  sum,  not 
less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  delivery  thereof  is  adjudged,  or  if  the  action 
abates  in  consequence  of  the  defendant's  death ;  and  for 
the  payment  to  him  of  any  sum,  which  the  judgment 
awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a 
return  of  the  chattel,  as  prescribed  in  this  section,  the 
defendant  must  serve  upon  the  plaintiff's  attorney, 
notice  of  the  justification  of  the  sureties  to  the  under- 
taking.     (Co.  Civ.  Proc.  §  1704). 

Where  the  affidavit  states  separately  the  value  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant 
may  require  the  return'  of  any  or  all  of  the  chattels  or 
classes  of  chattels,  the  value  of  which  is  thus  stated,  or 
of  the  portion  thereof  which  has  been  replevied.  (Co. 
Civ.  Proc.  §  1697). 

When  the  sheriff  has  replevied  less  than  the  whole  of 
the  chattels  described  in  the  affidavit,  if  the  aggregate 
value  only  is  stated  in  the  affidavit,  the  value  of  the 
entire  chattel  or  class  of  chattels,  as  so  stated,  is  to  be 
deemed  the  value  of  the  part  replevied,  for  the  purpose 
of  the  proceedings  to  procure  a  return  thereof  to  the 
defendant.      (Co.  Civ.  Proc.  §  1698). 

The  right  of  the  defendant  to  reclaim  the  chattels  is 
not  cut  off  by  a  delay  of  the  plaintiff  in  taking  them 
until  shortly  before  the  trial  of  the  action.  ( Corn  Ex- 
change Bank  v.  Blye,  102  N.  Y.  305) .  If  the  defendant 
claims  a  special  property  in  the  chattels  by  virtue  of 
which  he  takes  them,  he  must  set  forth  the  facts  which 
will  enable  the  court  to  say  that  he  has  such  property. 

The  affidavit,  to  be  delivered  to  the  sheriff,  either  in 
behalf  of  the  defendant,  with  a  notice  that  he  requires 
the  return  of  the  chattel,  or  in  behalf  of  a  person.,  not  a 
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paitv,  who  makes  a  claim  as  pi-escribed  in  section  1709, 
may  be  made  by  an  agent  or  attorney,  if  the  material 
facts  are  within  his  personal  knowledge,  or  if  the  de- 
fendant or  claimant,  as  the  case  may  be,  is  not  Avithin 
the  county  where  the  property  was  replevied,  and 
capable  of  making  the  affidavit.  ^Vhere  the  affidavit  is 
made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information 
and  belief ;  and  he  must  set  forth  therein  the  grounds  of 
his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant.      (Co.  Civ.  Proc.  §  1712). 

If  several  chattels  are  described  in  the  affidavit,  but 
only  their  aggregate  value  is  stated,  the  undertaking  of 
the  defendant  must  be  in  double  the  value  stated  in  the 
affidavit;  although  not  all  of  them  are  replevied.  But 
the  sureties  will  not  be  liable  for  articles  which  were 
not  replevied;  it  is  proper  in  such  a  case  to  insert  in 
the  undertaking  a  recital  that  the  plaintiff  had  caused 
part  only  of  the  property  to  be  replevied.  (  Webber  v. 
Manne,  22  Abb.  N.  C.  151;  s.  c,  unsatisfactorily  re- 
ported, 42  Hun,  557;  revd.,  105  N.  Y.  627).  It  is  not 
necessary  that  the  undertaking  should  contain  a  recital 
that  the  property  sought  to  be  returned  is  the  property 
mentioned  and  described  in  the  plaintiff's  affidavit;  if 
there  is  no  such  recital,  it  is  notice  to  the  plaintiff  that 
the  defendant  intends  to  litigate  not  only  the  title,  but 
also  the  identity,  of  the  property.  {Rouse  v.  Haas,  26 
App.  Div.  171).  Where  the  undertaking  does  contain 
such  a  recital,  the  defendant  is  estopped  from  denying 
that  he  had  possession  of  the  property,  or  any  part 
thereof,  at  the  time  of  the  commencement  of  the  action, 
or  from  showing  that  it  was  different  or  other  property 
than  that  described  in  the  plaintiff's  affidavit.  [Mar- 
tin V.  Gilbert ,  119  N.  Y.  298).  The  court  has  power, 
hoAvever,  to  allow  an  undertaking  containing  such  an 
admission  to  be  amended  in  that  respect.  {Dale  v.  Oil- 
bert,  128  N.  Y.  625).  The  undertaking  operates  as  an 
estoppel  to  the  extent  above  stated  although  it  is  not 
signed  by  the  defendant.  '  {Nowell  v.  Gilbert,  49  Hun, 
489).      By  giving  the  undertaking  the  defendant  does 


ACTION    TO   RECOVER   A    CHATTEL.  Ii37 

not  estop  himself  from  showing  that  the  plaintiff  has 
no  cause  of  action  against  him.  {Church  v.  Frost,  3 
T.  &  C.  318).  The  defendant  can  take  no  objection  to 
the  regularity  of  the  taking  by  the  plaintiff  after  giving 
an  undertaking  and  obtaining  a  redelivery  of  the  prop- 
erty. {Wisconsin  M.  d  F.  Ins.  Co.  Bl;.  v.  Hohhs,  22 
How.  Pr.  494).  An  undertaking  by  the  defendant  is 
valid,  although  made  in  form  to  the  plaintiff.  {Slack 
v.  Heath,  4  E.  D.  Smith,  95).  An  undertaking  to  pay 
such  sum  "  as  may  for  any  cause  be  recovered  "  (the 
language  of  the  code  of  procedure)  is  equivalent  to  an 
undertaking  to  pay  any  sum  "  which  the  judg-ment 
awards."  {John  Church  Co.  v.  Dorsey,  38  Misc.  542). 
An  affidavit  of  justification  of  the  defendant's  sureties 
need  not  be  delivered  to  the  sheriff;  the  only  require- 
ment of  the  Statute  is  that  the  sureties  should  justify 
in  the  proper  manner.  {Grant  v.  Booth,  21  How.  Pr. 
354).  Under  certain  circumstances,  such  as  the  insol- 
vency of  the  original  defendant  and  an  intention  on  his 
part  not  to  defend  the  action,  the  sureties  will  be  al- 
lowed to  come  in  and  defend  the  action.  {Boessneck  v. 
Bab,  27  Misc.  379 ) .  Where  replevied  property  has  been 
delivered  to  the  defendant,  upon  his  compliance  with 
the  statutory  requirements,  and  depreciates  while  in 
his  custody,  the  plaintiff,  ultimately  succeeding,  may 
recover  damages  for  such  depreciation  up  to  the  time 
of  the  trial  (Co.  Civ.  Proc.  §  1722;  Brewster  v.  SiUi- 
man,  38  N.  Y.  423),  but  not  for  depreciation  occurring 
after  that  time,  as  during  the  pendency  of  an  af»peal. 
{Commerce  Exch.  Nat.  Bk.  v.  Blye,  123  N.  Y.  132). 

Sec.    9.    Justification  of  sureties. 

The  justification  of  sureties,  as  prescribed  in  sections 
1703  and  1704  must  take  place,  either  in  the  county 
where  the  chattel  was  replevied,  or  in  the  county  where 
one  of  the  sureties  resides.  The  provisions,  regulating 
the  justification  of  bail,  contained  in  article  3  of  title  1 
of  chapter  VII  of  the  code,  govern,  except  as  otherwise 
expressly  prescribed  in  article  1,  title  2  of  chapter  XIV 
of  the  code,  with  respect  to  the  notice  of  justification 
of  the   sureties;   the   officer   before   whom   they  must 
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justify;  the  substitution  of  new  sureties  or  a  new  un- 
dertalcing;  the  examination  and  qualification  of  the 
sureties;  and  the  allowance  of  the  undertaking.  But 
after  the  allowance,  the  undertaking  and  examination 
must  be  delivered  to  the  sheriff.  (Co.  Civ.  Proc.  § 
1705). 

The  requirements  of  the  statute  regulating  the  justifi- 
cation of  bail  are  found  at  vol.  I,  p.  525,  et  seq. 

Sec.    10.   Action   on  the  undertaking. 

A  plaintiff  who  has  recovered  a  final  judgment  cannot 
maintain  an  action  against  the  sureties  in  an  undertak- 
ing, given  in  behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who 
has  been  arrested,  until  after  the  return,  wholly  or 
partly  unsatisfied  or  unexecuted,  of  an  execution  in  his 
favor  for  the  delivery  of  the  possession  of  the  chattel, 
or  to  satisfy  a  sum  of  money  out  of  the  property  of  the 
defendant,  or  for  both  purposes,  as  the  case  requires. 
A  defendant,  who  has  recovered  a  final  judgment,  can- 
not maintain  an  action  against  the  sureties  in  the  plain- 
tiff's undertaking,  given  to  procure  a  replevin,  until 
after  a  like  return  of  a  similar  execution  against  the 
plaintiff.      (Co.  Civ.  Proc.  §  1733). 

In  such  an  action  against  the  sureties,  the  sheriff's 
return  of  the  execution  is  presumptive  evidence  of  a 
failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a 
sum  of  money,  according  to  the  terms  of  the  undertak- 
ing.     (Co.  Civ.  Proc.  §  1734). 

It  is  not  a  defense  to  such  an  action,  that  the  chattel 
was  injured  or  destroyed,  after  it  was  replevied,  unless 
the  injury  or  destruction  was  affected  by  the  act,  or  with 
the  consent  of  the  plaintiff  in  the  action,  or  occurred 
after  the  chattel  was  taken  by  virtue  of  the  execution. 
(Co.  Civ.  Proc.  §1735). 

It  is  no  defense  to  the  action'  brought  on  the  undertak- 
ing that  the  property  is  so  situated  that  it  cannot  be 
reached  by  the  sheriff.  (Harrison  v.  Wilkin,  78  N.  Y. 
390).  It  is  no  defense  that  the  sureties  on  a  plaintiff's 
undertaking  fail  to  justify  upon  being  required  to  do 
so,   as  the  justification   is  for  the  protection   of  the 
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opposite  party,  and  he  waives  au  objection  to  it  by  suing 
on  the  bond.  (Decker  v.  Anderson,  39  Barb.  346). 
The  sureties  on  a  plaintiff's  undertaking  containing  the 
usual  recitals  of  such  an  instrument,  are  estopped  to 
deny  that  proceedings  were  actually  taken  to  replevy 
the  property.  (Harrison  v.  M'ilkin,  69  N.  Y.  412). 
The  legality  of  the  proceedings  and  the  right  of  the 
plaintiff  to  sue  in  the  original  action,  and  all  matters 
which  were  decided  in  that  action  cannot  be  disputed 
in  the  action  on  the  undertaking.  (Auerbach  v.  Marks, 
12  Wk.  Dig.  155 ;  Loaners'  Bank  v.  Jacohy,  10  Hun,  143 ; 
Slack  V.  Heath,  4  E.  D.  Smith,  95;  Christiansen  v.  Mend- 
ham,  45  App.  Div.  554).  In  an  action  against  the  sure- 
ties on  an  undertaking,  whether  of  the  plaintiff  or  de- 
fendant, it  must  be  alleged  and  shown  that  possession 
of  the  chattel  was  taken  by  virtue  of  the  undertaking. 
(Pettit  V.  Allen,  64  App.  Div.  579;  Barton  v.  Donnelly, 
6  Misc.  473;  O'Connell  v.  Kelly,  15  Daly,  513).  In  an 
action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  party, 
in  favor  of,  or  against  his  executor  or  administrator. 
Where  the  court  makes  an  order,  directing  the  abate- 
ment of  such  action,  as  prescribed  in  section  761  of  the 
code,  an  action  may  be  maintained,  upon  an  undertak- 
ing, given  for  the  purpose  of  procuring  a  delivery  or 
return  of  a  chattel,  as  if  final  judgment,  awarding  to 
the  adverse  party  possession  thereof,  had  been  rendered 
in  the  first  action,  and  an  execution  thereupon  had  been 
returned  unexecuted  and  unsatisfied,  except  that  dam- 
ages cannot  be  recovered  therein  for  a  wrongful  taking, 
withholding  or  detention.  An  action  to  recover  the 
chattel  cannot  be  maintained,  after  an  action  has  been 
commenced  upon  an  undertaking,  as  prescribed  in  this 
section.      (Co.  Civ.  Proc.  §  1736). 

Sec.    11.    Claim  of  title  by  third  person. 

At  any  time  before  a  chattel,  which  has  been  replevied, 
is  actually  delivered  to  either  party,  if  a  person,  not  a 
party  to  the  action,  claims,  as  against  the  defendant,  a 
right  to  the  possession  thereof,  existing  at  the  time 
when  it  was  replevied,  an  affidavit  may  be  made  and 
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delivered  to  the  sheriff  in  his  behalf,  stating  that  he 
makes  such  a  claim ;  specifying  the  chattel  or  chattels  to 
which  it  relates,  if  two  or  more  chattels  have  been  re- 
plevied, and  the  claim  relates  only  to  part  of  them ;  and 
setting  forth  the  facts  upon  which  his  right  of  possession 
depends.  In  that  case,  the  sheriff  may,  in  his  discretion, 
before  he  delivers  the  chattel  to  the  plaintiff,  serve  upon 
the  plaintiff's  attorney  a  copy  of  the  affidavit,  with  a 
notice  that  he  requires  indemnity  against  the  claim.  If 
the  indemnity  is  not  furnished,  within  a  reasonable  time 
after  the  plaintiff  becomes  entitled  to  the  delivery  of  the 
chattel,  the  sheriff  may,  in  his  discretion,  deliver  it  to 
the  claimant,  without  incurring  any  liability  to  the 
plaintiff,  by  reason  of  so  doing.     ( Co.  Civ.  Proc.  §  1709 ) . 

The  affidavit  provided  for  in  this  section  may  be  made 
by  the  agent  or  attorney  of  the  owner  of  the  property; 
but  when  made  by  the  agent  or  attorney  he  must  state 
therein  what  allegations  if  any  are  made  upon  his  in- 
formation and  belief;  and  he  must  state  therein  the 
grounds  of  his  belief  as  to  all  matters  not  stated  on  his 
knowledge,  and  the  reason  why  the  affidavit  is  not  made 
by  the  claimant.     (Co.  Civ.  Proc.  §  1712). 

It  seems  that  a  third  person,  claiming  chattels  re- 
plevied, is  not  confined  to  the  procedure  outlined  in 
section  1709 ;  he  may  apply  under  section  452  of  the 
code  to  be  made  a  party  defendant  (Standard  Sewing 
Machine  Go.  v.  Heyman,  25  Misc.  429),  although  he  can- 
not be  so  brought  in  against  his  will.  [Goldstein  v. 
Shapiro,  85  App.  Div.  83).  Aside  from  such  a  method, 
the  only  method  a  third  party  has  of  laying  claim  to 
the  goods  or  chattels  that  have  been  replevied  is  that 
prescribed  by  section  1709.  {McGarthy  v.  Ockcnnan, 
154  N.  Y.  565).  The  case  of  Pracht  v.  Gunn  (69  App. 
Div.  396),  does  not  seem  consonant  with  the  McGarthy 
case,  which  is  not  cited.  The  claim  under  this  section 
may  be  made  at  any  time  before  the  actual  manual 
delivery  of  the  property.  {Second  Kat.  Bank  of  Oswego 
V.  Dunn.  2  Civ.  Proc.  Rep.  259).  The  claim  must  be 
one  which  existed  when  the  sheriff  took  the  property. 
(Id. ;  First  J\"at.  Bank  of  Osicego  v.  Dunn.  97  N.  Y.  149, 
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158).  This  section  only  applies  when  property  belong- 
ing to  a  third  party  is  taken  from  the  defendant  or  his 
agent.  {King  v.  Orser,  4  Duer,  431;  Einstein  v.  Dunn, 
61  App.  Div.  195;  aftd.  on  op.  below,  111  N.  Y.  648; 
Leonard  v.  Buttling,  19  Misc.  219).  The  service  of  the 
alfidayit  and  the  notice  of  the  claim  on  the  person  in 
charge  of  the  office  of  the  sheriff  or  coroner,  who  has 
taken  the  property  is  sufficient.  {Manning  v.  Keenait, 
73  N.  Y.  45).  The  officer  is  primarily  bound  by  his  pro- 
cess to  keep  the  property,  or  deliver  it  to  the  plaintiff. 
The  service  of  the  affidavit  and  notice,  however,  sus- 
pends that  obligation  and  releases  him  from  it  unless 
indemnity  is  given;  when  given,  the  obligation  again 
attaches,  and  the  claim  of  the  person  entitled  to  the 
property  is  valid,  the  officer  being  required  to  rely  upon 
the  indemnity.  {Manning  v.  Keenan,  supra).  It  is  not 
necessary  to  call  a  sheriff's  jury  to  decide  upon  the  title 
to  the  property  in  such  cases.  {Haskins  v.  Kelly,  1 
Kobt.  160). 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the 
plaintiff,  as  prescribed  in  section  1709,  must  consist  of  a 
written  undertaking  to  him,  executed  by  at  least  two 
sureties,  to  the  effect  that  they  will  indemnify  him 
against  any  liability  for  damages,  costs,  or  expenses,  to 
be  incurred  in  an  action  brought  against  him  by  the 
claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the 
chattel,  or  its  delivery  to  the  plaintiff,  not  exceeding  a 
sum,  to  be  specified  in  the  undertaking,  which  must  be 
at  least  five  hundred  dollars,  and  not  less  than  the  actual 
value  of  the  chattel  claimed,  and  two  hundred  and  fifty 
dollars  in  addition  thereto.  Each  of  the  sureties,  be- 
sides possessing  the  other  qualifications  required  by 
law,  must  be  a  freeholder  or  a  householder  of  the 
sheriff's  county.  The  sheriff,  before  delivering  the  chat- 
tel, may  require  the  persons  offered  as  sureties  to  sub- 
mit to  an  examination,  before  the  officer  who  takes  the 
acknowledgment  of  the  undertaking,  as  where  persons 
are  offered  to  him  as  bail  upon  an  arrest.  The  sureties 
are  entitled  to  be  substituted  as  defendants  in  an  action, 
16 
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brought  as  prescribed  in  section  1710,  as  if  the  chattel 
had  been  levied  upon  by  virtue  of  an  execution.  (Oo. 
Civ.  Proc.  §  1711). 

The  sheriff  cannot  compel  the  indemnitors  to  be  sub- 
stituted under  this  section ;  it  is  at  their  election  whether 
they  shall  be  substituted  or  not.  {Leonard  v.  Buttling, 
13  App.  Div.  179). 

A  person,  not  a  party  to  the  action,  who  has  served  an 
affidavit  as  prescribed  in  section  1709,  may  maintain 
an  action  against  the  sheriff,  who  has  delivered  the  chat- 
tel to  the  plaintiff  to  recover  his  damages,  by  reason  of 
the  taking,  detention,  or  delivery  of  the  chattel.  But 
the  summons  in  such  an  action  must  be  issued  within 
three  months  after  the  delivery  of  the  chattel  to  the 
plaintiff,  and  must  be  served  within  three  months  after 
it  is  issued.  An  action  cannot  be  maintained  against 
a  sheriff,  by  a  person  so  entitled  to  make  a  claim,  except 
as  prescribed  in  this  section.     ( Co.  Civ.  Proc.  §  1710 ) . 

The  service  of  the  affidavit  and  notice  of  claim  is  a 
sufficient  demand  to  enable  a  third  person  to  maintain 
an  action  when  he  becomes  entitled  to  do  so.  {Manning 
y.Keenan,7S'N.Y.i5). 

Sec.    12.    Second  and  subsequent  replevin. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chat- 
tel, or  of  two  or  more  chattels,  described  in  the  plain- 
tiff's affidavit,  and  has  served  upon  the  defendant  the 
papers  required  upon  such  a  replevin,  the  plaintiff  may, 
at  any  time  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or  before  judgment  by  default,  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any 
other  sheriff,  to  replevy  any  other  part  thereof.  For 
that  purpose,  he  must  deliver  to  the  sheriff  an  affidavit, 
containing  the  same  allegations,  and  a  requisition  and 
undertaking,  with  respect  to  the  part  yet  to  be  replevied, 
as  if  the  action  was  brought  to  recover  that  part  only. 
Where  a  second  or  subsequent  replevin  is  made,  as  pre- 
scribed in  this  section,  the  proceedings  are  the  same,  as 
if  a  former  replevin  had  not  been  made.  ( Co.  Civ.  Proc. 
§1713). 
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There  was  no  provision  in  the  revised  statutes  for 
more  than  the  one  replevin ;  and  it  was  doubtful  whether 
the  requisition  could  be  executed  at  different  times, 
although  the  property  might  consist  of  numerous 
articles,  some  of  which  could  not  immediately  be  found. 
In  the  former  action  of  replevin  the  writ  could  have  been 
executed  at  different  times,  but  the  proceedings  there- 
under must  have  been  completed  before  the  return  day ; 
otherwise  alias  or  pluries  writs  would  have  been  issued. 
{Lowrey  v.  Mansfield,  3  How.  Pr.  88) .  This  section  regu- 
lates the  proceedings  under  the  first  requisition,  where 
the  articles  have  not  been  all  taken  at  one  time,  and  pro- 
vides a  substitute  for  alias  or  pluries  w^rits.  It  may 
sometimes  be  necessary  to  amend  the  complaint  if  a 
second  replevin  is  resorted  to ;  but  the  general  provisions 
relating  to  pleadings  suffice  for  that  purpose.  The  de- . 
fendant's  pleadings  are  rarely  to  be  disturbed,  as  the 
new  requisition  must-  be  deli^^ered  to  the  sheriff  before 
answer.     (Throop's  note  to  §  1713). 
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ARTICLE  I. 

JURISDICTION   OF  THE  COURTS. 

There  is  no  general  jurisdiction  in  the  courts  of  this 
state  over  the  granting  of  divorces  or  separations.  In 
Engand  until  1857  the  sole  jurisdiction  on  this  subject, 
was  in  the  ecclesiastical  courts,  and  that  jurisdiction 
did  not  extend  to  the  granting  of  divorces  a  vincitlo.  In 
the  year  1857  there  was  established  in  England  a  court 
of  probate  and  divorce;  but  it  is  not  necessary  here  to 
examine  the  jurisdiction,  Avhich  was  given  to  that  court, 
or  the  practice  in  it.  The  history  of  the  jurisdiction  of 
the  court  with  reference  to  divorces  in  the  state  of  New 
York  will  be  found  given  by  the  chancellor  in  Burt  is  v. 
Bvrtis  (Hopk.  Ch.  557),  and  in  Orifpii  v.  Oriffiii  (47  N. 
Y.  134,  138).  In  1820  Chancellor  Kent  decreed  the 
nullity  of  a  marriage  on  the  ground  of  lunacy  of  one  of 
the  parties  at  the  time  it  was  alleged  to  have  been  sol- 
emnized {Wir/]itnian  V.  Wightmaiv,  4  Johns.  Oh.  343)  ; 
and  in  1825  Chancellor  Sandford  decreed  a  marriage 
void  for  fraud  in  contracting  it.  {Ferlat  v.  Gojoii,  Hopk. 
Ch.  478).  Both  of  these  eases,  however,  were  based  on 
the  general  jurisdiction  of  the  court  of  chancery  in  cases 
of  lunacy  and  fraud,  and  not  upon  the  jurisdiction  of 
the  ecclesiastical  courts.     There  are  no  reported  cases 
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except  those  above  cited  in  which  the  courts  have  under- 
taken to  annul  the  contract  of  marriage  except  in  the 
cases  prescribed  by  statute;  and  whatever  power  in  that 
regard  they  may  have  by  virtue  of  their  general  equity 
jurisdiction,  it  is  well  settled  that  they  have  no  common 
law  jurisdiction  over  the  subject  of  divorce;  and  their 
authority  in  that  regard  is  confined  altogether  to  the 
exercise  of  such  express  and  incidental  powers  as  are 
conferred  by  the  statute.  {Erkenhrach  v.  Erkenibrach, 
96  N.  Y.  456;  Livingston  v.  Livingston,  173  N.  Y.  377; 
Goodsell  V.  Goodsell,  82  App.  Div.  65;  Di  Lorenzo  v.  Di 
Lorenzo,  174  N.  Y.  467).  A  discussion  of  the  validity 
of  divorces  which  may  be  granted  by  the  courts  of  other 
states  and  upon  which  it  is  sought  to  procure  action  to 
be  taken  by  the  courts  of  this  state,  or  by  virtue  of  which 
rights  are  asserted  in  this  state,  is  not  germane  to  the 
subject  of  this  book.  Such  matters  are  controlled  en- 
tirely by  rules  of  substantive  law. 


ARTICLE  II. 

ACTION   TO   ANNUL   A   MARRIAGE. 

SECTION. 

1.  Action  by  a  woman  married  under  the  age  of  sixteen. 

2.  Action  by  either  party  to  annul  a  marriage. 

3.  Proceedings  in  the  action. 

Sec.    1.   Action  by  a  -nroman  married  under  the  age  of  sixteen. 

An  action  may  be  maintained,  by  the  woman,  to  pro- 
cure a  judgment,  declaring  a  marriage  contract  void, 
and  annulling  the  marriage,  under  the  following  cir- 
cumstances : 

1.  Where  the  plaintiff  had  not  attained  the  age  of 
sixteen  years,  at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent 
of  her  father,  mother,  guardian,  or  other  person  having 
the  legal  charge  of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or 
cohabitation,  and  was  not  ratified  by  any  mutual  assent 
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of  the  parties,  after    the  plaintiff  attained  the  age  of 
sixteen  years.     (Co.  Civ.  Proc.  §  1742). 

Until  the  year  1887,  this  section,  following  the  pro- 
visions of  chapter  257  of  the  Laws  of  1841,  from  which 
it  was  taken,  authorized  an  action  to  be  maintained 
under  it,  only  where  the  plaintiff  had  not  attained  the 
age  of  fourteen  years.  In  1887,  however,  it  was 
amended,  by  providing  that  the  action  might  be  main- 
tained where  the  plaintiff  had  not  attained  the  age  of 
sixteen  years.  In  the  same  year  the  legislature  changed 
the  age  of  consent,  which  at  common  law  was  fourteen 
years  for  men  and  twelve  years  for  women,  and  provided 
that  thereafter  it  should  be  eighteen  years  for  men  and 
sixteen  years  for  women.  ( Laws  1887,  chap.  24 ) .  In  the 
Laws  of  1841  (chap.  257),  from  which  this  section  was 
taken,  it  was  provided  that  the  action  could  be  main- 
tained by  a  woman  under  the  circumstances  mentioned 
in  this  section;  "where  the  marriage  was  an  offense  on 
the  part  of  the  husband  under  the  statute  and  punish- 
able according  to  law."  These  words  made  the  statute 
apply,  practically,  only  to  cases  where  the  marriage  was 
procured  by  abduction  or  kidnapping,  or  where  the  mar- 
riage of  the  woman  was  forcibly  compelled,  so  that  it 
was  a  misdemeanor.  Since  those  words  have  been 
omitted  in  the  code  of  civil  procedure,  there  is  practi- 
cally no  difference  betAveen  the  provisions  of  this  section 
and  subdivision  1  of  section  1743  {infra). 

By  the  Domestic  Relations  Law  (chap.  272,  Laws 
1896 ) ,  it  is  provided  that  a  marriage  is  void,  from  the 
time  its  nullity  is  declared  by  a  court  of  competent  juris- 
diction, if  either  party  thereto  is  under  the  age  of  legal 
consent,  which  is  eighteen  years;  and  that  actions  to 
annul  a  void  or  voidable  marriage  shall  be  brought  only 
as  provided  in  the  code  of  civil  procedure.  (The  Domes- 
tic Relations  Law,  §  4).  Although  section  1742  still 
remains  upon  the  statute  books  it  has  become  obsolete, 
and  a  female  who  was  of  the  age  of  seventeen  at  the 
time  of  her  marriage  in  1902,  can  maintain  an  action 
under  section  1743  to  annul  such  marriage.  {Conte  v. 
Conie,  82  App.  Div.  335). 


248  PRACTICE. 

Sec.   Z.  Action  by  either  party  to  annul  a  marriage. 

An  action  may  be  maintained  to  procure  a  judgment 
declaring  a  marriage  contract  void  and  annulling  the 
marriage  for  either  of  the  following  causes  existing  at 
the  time  of  the  marriage : 

1.  That  one  or  both  of  the  parties  had  not  attained  the 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the 
parties  was  living,  and  that  the  marriage  with  the  for- 
mer husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained 
by  force,  duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable 
of  entering  into  the  marriage  state.  But  an  action  can 
be  maintained,  under  this  subdivision,  only  where  the 
incapacity  continues,  and  is  incurable.  (Co.  Civ.  Proc. 
§1743).  ' 

The  action  provided  for  in  this  section  may  be  brought 
hy  either  party. 

A  marriage  is  absolutely  void  if  contracted  by  a  per- 
son whose  husband  or  wife  by  a  former  marriage  is  liv- 
ing, unless  either :  1.  Such  former  marriage  has  been  an- 
nulled or  has  been  dissolved  for  a  cause  other  than  the 
adultery  of  such  person;  2.  Such  former  husband  or 
wife  has  been  finally  sentenced  to  imprisonment  for  life ; 

3.  Such  former  husband  or  wife  has  absented  himself 
or  herself  for  five  successive  years  then  last  past  with- 
out being  known  to  such  person  to  be  living  during  that 
time.     (The  Domestic  Relations  Law,  §  3). 

A  marriage  is  void  from  the  time  its  nullity  is  de- 
clared by  a  court  of  competent  jurisdiction  if  either 
party  thereto :  1.  Is  under  the  age  of  legal  consent, 
which  is  eighteen  years ;  2.  Is  incapable  of  consenting  to 
a  marriage  for  Avant  of  understanding ;  3.  Is  incapable  of 
entering  into  the  marriage  state  from  physical  cause; 

4.  Consents  to  such  marriage  by  reason  of  force,  duress 
or  fraud ;  or,  5.  Has  a  husband  or  a  wife  by  a  former 
marriage  living,  and  such  former  husband  or  wife  has 
absented  himself  or  herself  for  five  successive  years  then 
last  past  without  being  known  to  such  party  to  be  living 
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during  that  time.  Actions  to  annul  a  void  or  voidable 
marriage  may  be  brought  only  as  provided  in  the  code 
of   civil    procedure.      (The   Domestic    Relations    Law, 

§4). 

Subdivision  1. — Because  Contracted  Before  the  Age 
OP  Legal  Consent. 

The  action  may  be  maintained  for  the  reason  that  one 
or  both  of  the  parties  had  not  attained  the  age  of  legal 
consent.     (Co.  Civ.  Proc.  §  1743,  subd.  1). 

An  action  to  annul  a  marriage,  on  the  ground  that  one 
of  the  parties  had  not  attained  the  age  of  legal  consent, 
may  be  maintained  by  the  infant,  or  by  either  parent  of 
the  infant,  or  by  the  guardian  of  the  infant's  person ;  or 
the  court  may  allow  the  action  to  be  maintained  by  any 
person,  as  the  next  friend  of  the  infant.  But  a  marriage 
shall  not  be  annulled,  at  the  suit  of  a  party  who  was  of 
the  age  of  legal  consent  Avhen  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 
(Co.  Civ.  Proc.  §  1744). 

The  action  can  be  brought  by  the  infant  party,  even 
though  the  marriage  ^^'as  contracted  with  the  knowledge 
and  consent  of  the  person  having  charge  of  the  person 
of  the  infant  and  was  consummated  by  the  parties  before 
the  complaining  party  attained  the  age  of  consent. 
(Conte  V.  Coiite,  82  App.  Div.  335).  The  adultery  of  the 
infant  is  not  a  defense  to  an  action  brought  by  the 
parent.  (Slocuni  v.  Slociim,  37  Misc.  143).  The 
supreme  court  has  jurisdiction,  although  both  parties 
are  non-residents,  if  the  marriage  was  contracted  in  this 
state;  and  acquires  jurisdiction  by  service  of  the  sum- 
mons by  publication.  {Becler  v.  Becker,  58  App.  Div. 
374 ) .  The  court  has  power  to  grant  alimony  and  a  coun- 
sel fee  in  actions  to  annul  a  marriage.  {Hifigins  v. 
Sharp,  164  N.  Y.  4 ) .  The  mother  who  has  brought  such 
an  action  cannot  be  compelled  out  of  her  own  means  to 
pay  alimony  to  the  defendant  wife  or  a  counsel  fee  to 
the  wife's  attorney  (Stivers  v.  Wise,  18  App.  Div.  316)  ; 
nor  will  alimony  or  counsel  fees  be  granted  to  the  wife 
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in  an  action  brought  by  her  to  annul  her  marriage  on 
the  ground  of  infancy.  {H  err  on  v.  Herron,  28  Misc. 
323).  A  child  of  a  marriage  which  is  annulled  on  the 
ground  that  one  or  both  of  the  parties  had  not  attained 
the  age  of  legal  consent,  is  deemed,  for  all  purposes,  the 
legitimate  child  of  both  parents.  (Co.  Oiv.  Proc. 
§  1749). 

Subdivision  2. — Because  Former  Husband  or  Wife  of 
One  of  the  Parties  was  Living. 

An  action  may  also  be  maintained  because  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  and 
the  marriage  with  such  former  husband  or  wife  was  then 
in  force.     (Co.  Civ.  Proc.  §  1743,  subd.  2). 

As  to  when  such  marriage  is  absolutely  void,  and 
when  void  only  from  the  time  its  nullity  is  declared  by 
the  court,  see  Domestic  Eelations  Law,  supra. 

An  action  to  annul  a  marriage,  upon  the  ground  that 
the  former  husband  or  wife  of  one  of  the  parties  was 
living,  the  former  marriage  being  in  force,  may  be  main- 
tained by  either  of  the  parties  during  the  lifetime  of  the 
other,  or  by  the  former  husband  or  wife.  Where  it  ap- 
pears, and  the  judgment  determines,  that  the  subsequent 
marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the 
former  husband  or  wife  was  dead,  or  without  any  knowl- 
edge on  the  part  of  the  innocent  party  of  such  former 
marriage,  the  issue  of  the  subsequent  marriage,  born  or 
begotten  before  the  final  judgment,  are  deemed  for  all 
purposes  the  legitimate  children  of  the  parent  who  at 
the  time  of  the  marriage  was  competent  to  contract,  and 
are  entitled  to  succeed  as  such,  in  the  same  manner  as 
other  legitimate  children,  to  the  real  and  personal  estate 
of  said  parent ;  and  the  issue  so  entitled  must  be  speci- 
fied in  the  judgment,  and  the  innocent  party  must  be 
awarded  their  custody,  and  he  or  she  is  entitled  to  ap- 
point a  guardian  of  their  persons  by  will.  This  section 
shall  be  construed  to  extend  to  all  cases  where  the  judg- 
ment, or  decree  of  nullity  of  such  subsequent  marriage 
is  rendered  after  the  code  took  effect,  whether  such  sub- 
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sequent  marriage  was  contracted  before  or  after  the 
passage  thereof.     (Co.  Civ.  Proc.  §  1745). 

This  action  cannot  be  maintained  by  either  of  the 
parties  after  the  death  of  the  other.  {Cropsey  v.  Mc- 
Kinney,  30  Barb.  17;  Gomhs  v.  Comhs,  17  Abb.  N.  C. 
265).  Where  it  is  conceded  that  at  the  time  of  the 
second  marriage,  the  defendant  had  a  former  spouse 
living,  such  second  marriage  must  be  annulled.  (Apple- 
ton  V.  Warner,  51  Barb.  270).  But  in  such  an  action 
the  defendant  is  always  at  liberty  to  show  that  the 
alleged  first  marriage  is  void,  because  the  one  with 
whom  it  was  said  to  have  been  contracted,  had  a  hus- 
band or  wife  living  at  the  time.  The  plaintiff  cannot  in 
such  an  action,  for  the  purpose  of  invalidating  the  mar- 
riage which  is  the  subject  of  it,  attack  a  former  judg- 
ment of  divorce  procured  by  the  defendant,  because  it  is 
erroneous  or  fraudulent  or  collusive  (Ruger  v.  Heckel, 
85  N.  Y.  483)  ;  but  he  is  at  liberty  to  attack  it  by  proof 
that  the  prior  judgment  of  divorce  procured  by  the  de- 
fendant was  without  jurisdiction  and  was  therefore 
void.  {Mellen  v.  Mcllen,  10  Abb.  N.  C.  329).  An  action 
under  this  subdivision  cannot  be  maintained  for  the 
reason  that  the  defendant  was  married  in  violation  of  a 
judgment  of  divorce  by  a  court  of  this  state  forbidding 
her  to  do  so  [Kerrison  v.  Kerrison,  8  Abb.  N.  C.  444)  ; 
if  it  appears  that  such  marriage  was  contracted  in  an- 
other state.     (Tan  Toorhis  v.  Brintnall,  86  N.  Y.  18). 

Although  the  wife  by  a  former  marriage  has  absented 
herself  for  five  successive  years,  the  second  marriage  is 
absolutely  void,  unless,  at  the  time  of  contracting  the 
second  marriagd,  the  husband,  in  deciding  that  he  has 
the  right  to  marry  again,  acts  as  a  reasonable  man, 
desiring  to  act  in  good  faith,  would  act  under  the  same 
circumstances.  ( Oall  v.  Gall,  114  N.  Y.  109) .  Where  the 
wife  by  a  former  marriage  is  living  and  the  second  mar- 
riage is  voidable  only  and  not  void,  and  was  contracted 
in  entire  good  faith  by  both  parties,  the  wife  by  the 
second  marriage,  upon  its  annulment,  is  not  entitled  to 
dower  in  the  real  property  owned  by  the  husband  at  the 
date  of  the  entry  of  the  decree.  {Price  v.  Price,  124  K 
Y.  589). 
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Subdivision  3. — That  One  Party  was  an   Idiot  oe 

Lunatic. 

An  action  may  be  maintained  by  either  party  to  pro- 
cure a  judgment  declaring  the  marriage  contract  void 
and  annulling  the  marriage  for  the  reason  that  one  of 
the  parties  was  an  idiot  or  lunatic.  (Co.  Civ.  Proc. 
§  1743,  subd.  3). 

The  Domestic  Relations  Law  declares  a  marriage 
voidable  if  either  party  thereto  "is  incapable  of  consent- 
ing to  a  marriage  for  want  of  understanding." 

An  action  to  annul  a  marriage,  on  the  gi'ound  that  one 
of  the  parties  thereto  was  an  idiot,  may  be  maintained 
at  any  time  during  the  lifetime  of  either  party,  by  any 
relative  of  the  idiot,  who  has  an  interest  to  avoid  the 
marriage.     (Co.  Civ.  Proc.  §  1746). 

An  action  to  annul  a  marriage,  on  the  ground  that  one 
of  the  parties  thereto  was  a  lunatic,  may  be  maintained, 
at  any  time  during  the  continuance  of  the  lunacy,  or, 
after  the  death  of  the  lunatic  in  that  condition,  and 
during  the  life  of  the  other  party  to  the  marriage,  by 
any  relative  of  the  lunatic,  who  has  an  interest  to  avoid 
the  marriage.  Such  an  action  may  also  be  maintained 
by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind ;  but,  in  that  case,  the  marriage  shall  not  be  an- 
nulled, if  it  appears  that  the  parties  freely  cohabited  as 
husband  and  wife,  after  the  lunatic  was  restored  to  a 
sound  mind.     (Co.  Civ.  Proc.  §  1747). 

Where  no  relative  of  the  idiot  or  lunatic  brings  an 
action  to  annul  the  marriage,  as  prescribed  in  either 
sections  1746  or  1747,  the  court  may  allow  an  action 
for  that  purpose  to  be  maintained,  at  any  time  during 
the  lifetime  of  both  the  parties  to  the  marriage,  by  any 
person  as  the  next  friend  of  the  idiot  or  lunatic.  But, 
this  section  does  not  apply,  where  the  marriage  might 
have  been  annulled,  at  the  suit  of  the  lunatic,  as  pre- 
scribed in  section  1747.     (Co.  Civ.  Proc.  §  1748). 

In  AVightman  v.  Wightman  (4  Johns.  Ch.  343),  juris- 
diction was  asserted  to  annul  a  marriage  because  one  of 
the  parties  was  a  lunatic,  on  the  general  principles  of 
equity,  independent  of  statute.    Idiocy  or  lunacy  must 
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have  existed  at  the  time  of  the  marriage  to  warrant  the 
court  in  annulling  it.  (See  Banker  v.  Banker,  63  N.  Y. 
409;  Forman  v.  Fonnan,  24  N.  Y.  Supp.  917). 

In  an  action  brought  by  a  relative  of  the  wife  against 
the  husband  to  annul  a  marriage  on  the  ground  of  the 
alleged  lunacy  of  the  wife,  the  wife  is  a  necessary  party 
and  is  entitled  upon  her  own  application  to  be  brought 
in  as  a  party  defendant.  (Coddington  v.  Lamer,  75 
App.  Div.  532). 

A  child  of  a  marriage,  which  is  annulled  on  the  ground 
of  the  idiocy  or  lunacj'  of  one  of  the  parents,  is  deemed 
for  all  purposes,  the  legitimate  child  of  the  parent  who 
is  of  sound  mind.     ( Co.  Civ.  Proc.  §  1749 ) . 

Subdivision    4. — Where    Consent   was   Obtained   by 
Force  and  Fraud. 

An  action  may  be  maintained  to  procure  a  judgment 
declaring  a  marriage  contract  void  and  annulling  the 
marriage  where  it  appears  that  the  consent  of  one  of  the 
parties  was  obtained  by  force,  duress  or  fraud.  (Co. 
Civ.  Proc.  §  1743,  subd.  4). 

An  action  to  annul  a  marriage,  on  the  ground  that  the 
consent  of  one  of  the  parties  thereto  was  obtained  by 
force,  duress  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  so  obtained.  Such  an 
action  may  also  be  maintained,  during  the  lifetime  of 
the  other  party,  by  the  parent  or  the  guardian  of  the 
person  of  the  party,  whose  consent  was  so  obtained,  or 
by  any  relative  of  that  party,  who  has  an  interest  to 
avoid  the  marriage.  But  a  marriage  shall  not  be  an- 
nulled on  the  ground  of  force  or  duress,  if  it  appears 
that,  at  any  time  before  the  commencement  of  the  action, 
the  parties  thereto  voluntarily  cohabited  as  husband 
and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that 
at  any  time  before  the  commencement  thereof,  the 
by  fraud  or  brought  about  by  the  terror  or  fear  of  the 
parties  voluntarily  cohabited  as  husband  and  wife,  with 
a  full  knowledge  of  the  facts  constituting  the  fraud. 
(Co.  Civ.  Proc.  §  1750). 

The  power  of  the  court  to  annul  a  marriage  procured 
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defendant,  does  not  arise  from  the  statute,  but  grew  out 
of  the  general  equity  powers  of  the  court.  {Ferlat  V. 
Gojon,  Hopk.  Ch.  478).  The  fact  that  at  the  time  of  the 
marriage  the  plaintiff  was  in  custody  on  the  charge  of 
being  the  putative  father  of  a  bastard  child,  and  that  he 
assented  to  the  marriage  with  some  reluctance,  is  not 
sufficient  duress  to  warrant  setting  it  aside.  [Jackson 
V.  Winne,  7  Wend.  47).  In  a  case  where  false  represen- 
tations had  been  made  to  a  young  girl  that  her  parents 
consented,  and  where  she  did  not  understand  the  nature 
of  the  contract  of  marriage,  it  was  set  aside.  [Moot  v. 
Moot,  37  Hun,  288).  In  this  case,  although  the  three 
judges  of  the  general  term  who  delivered  the  opinion  of 
the  court,  agree  upon  affirming  the  judgment  setting 
aside  the  marriage,  they  were  not  agreed  upon  the 
grounds  upon  Avhich  it  should  be  done.  The  marriage 
will  not  be  set  aside  for  the  fraud  of  the  husband  in  in- 
ducing the  wife  to  marry  him  by  false  representations 
as  to  his  character  and  property.  {Klein  v.  Wolfsohn, 
1  Abb.  N.  C.  134).  A  representation  by  the  husband 
that  his  former  Avife  was  dead,  when  in  fact  she  was 
living  but  he  had  been  legally  divorced  from  her 
and  was  entitled  to  marry,  is  not  such  a  false  represen- 
tation as  would  warrant  the  court  in  setting  aside  the 
marriage.  (Clarke  v.  Clarke,  11  Abb.  Pr.  228).  The 
pregnancy  of  the  woman  if  not  concealed  from  the  hus- 
band is  not  such  a  fraud  as  will  annul  the  marriage 
(Barth  v.  Barth,  5  Law  Bull.  87) ;  but  if  the  mother  in- 
duced the  man  to  marry  her  under  the  supposition  that 
the  child  might  possibly  be  his,  when  she  knew  that  it 
was  not  his  child,  but  that  of  some  other  person,  such  a 
fraud  would  be  sufficient  to  authorize  the  court  to  de- 
clare the  marriage  contract  a  nullity.  (Scott  v.  Schu- 
feldt,  5  Paige,  43).  The  marriage  will  not  be  set  aside 
for  false  representations  and  fraud  practiced  upon  the 
plaintiff,  when  he  cohabited  with  the  wife  for  two  years 
after  the  discovery  of  them.  (Mullcr  v.  Muller,  21  Wk. 
Dig.  287). 

A  decree  was  granted  where  the  man  concealed  the 
fact  that  he  was  afflicted  with  a  chronic  and  contagious 
venereal  disease  (Anonymous,  21  Misc.  765;  Srenson  v. 
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Sveiison,  178  N.  Y.  54)  ;  where  a  notorious  criminal 
represented  that  he  was  an  honest,  industrious  man 
{Keijcs  V.  Kcyes,  6  Misc.  355)  ;  and  where  the  keeper  of 
a  pool  room  made  a  like  representation.  {King  v. 
Breiccr,  8  Misc.  587).  A  decree  was  denied  where  the 
woman's  ovaries  had  been  removed,  the  man  having, 
however,  been  informed  that  she  might  not  be  able  to 
bear  children,  and  continuing  to  cohabit  after  knowl- 
edge of  the  facts  {Wendcl  v.  Weiidel,  30  App.  Div.  447)  ; 
and  where  the  woman  concealed  the  fact  that  she  had 
given  birth  to  an  illegitimate  child  {Schrady  v.  Logan, 
17  Misc.  329)  ;  and  where  the  husband  concealed  the  fact 
that  he  had  been  guilty  of  illicit  relations  prior  to  mar- 
riage. {Glean  v.  Glean,  70  App.  Div.  576).  In  Fisk  v. 
Fisk  (6  App.  Div.  432)  a  decree  was  denied  where  the 
woman  concealed  the  fact  that  she  had  been  married  and 
divorced,  the  court  stating  the  rule  that  no  fraud  will 
avoid  a  marriage  except  such  fraud  as  concerns  ability 
to  enter  into  the  marriage  relation  or  to  perform  its 
duties.  But  in  Di  Lorenzo  v.  Di  Lorenzo  (174  N.  Y. 
467)  the  court  held  that  a  decree  should  have  been 
granted  in  a  case  where  the  woman  exhibited  a  child  to 
the  man  and  falsely  represented  that  he  was  the  child's 
father ;  the  court  establishing  the  more  liberal  rule  that 
if,  "through  misrepresentation  of  some  fact  which  was 
an  essential  element  in  the  giving  of  his  consent  to  the 
contract  of  marriage  and  which  was  of  such  a  nature  as 
to  deceive  an  ordinarily  prudent  person,  plaintiff  has 
been  victimized,  the  court  is  empowered  to  annul  the 
marriage." 

In  an  action  brought  by  the  mother  of  an  infant  to 
annul  his  marriage  on  the  ground  that  his  consent 
thereto  was  obtained  by  force,  duress  or  fraud,  the  in- 
fant is  a  necessary  party  to  the  action.  [Fero  v.  Fero, 
62  App.  Div.  470)". 

The  court  must,  upon  the  application  of  the  plaintiff, 
award  the  custody  of  the  children  of  a  marriage,  which 
is  annuled  on  the  ground  of  force,  duress,  or  fraud,  to 
the  innocent  parent,  unless  it  appears  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  custody  of  one  or  more 
of  the  children,  in  which  case  the  court  must  give  such 
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directions  relating  thereto,  as  the  interests  of  the  chi\d 
or  children  require.  The  judgment  may  make  provision 
for  the  education  and  maintenance  of  the  children,  out 
of  the  property  of  the  guilty  parent.  (Co.  Civ.  Proc. 
§1751). 

Subdivision  5. — For  Impotenoy. 

An  action  may  be  maintained  to  procure  a  judgment 
declaring  a  marriage  contract  void,  and  annulling  the 
marriage,  for  the  reason  that  one  of  the  parties  was 
physically  incapable  of  entering  into  the  marriage  state. 
But  an  action  can  be  maintained  under  this  subdivision 
only  where  the  incapacitj^  continues  and  is  incurable. 
(Co.  Civ.  Proc.  §  1743,  subd.  5). 

An  action  to  annul  a  marriage,  on  the  ground  that 
one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state,  may  be  maintained  by  the  in- 
jured party  against  the  party  whose  incapacity  is 
alleged;  or  such  an  action  may  be  maintained  by  the 
party  who  was  incapable  against  the  other  party,  pro- 
vided the  incapable  party  was  unaware  of  the  inca- 
pacity at  the  time  of  marriage,  or  if  aware  of  such  inca- 
pacity, did  not  know  it  was  incurable.  Such  an  action 
must  be  commenced  before  five  years  have  expired  since 
the  marriage.     (Co.  Civ.  Proc.  §  1752). 

Whether  the  provision  that  this  action  must  be  com- 
menced within  five  years  is  a  mere  statute  of  limitation, 
or  is  a  condition  precedent  to  the  exercise  of  the  juris- 
diction of  the  court,  see  volume  I,  page  97.  Before  the 
revised  statutes  the  courts  had  no  power  to  annul  a  mar- 
riage for  the  impotency  of  the  husband.  {Burtis  V.  Bur- 
tis,  Hopk.  Ch.  557).  To  authorize  a  judgment  of  nullity 
for  this  reason,  the  physical  incapacity  of  the  defendant 
must  have  existed  at  the  time  of  the  marriage  and  must 
be  incurable  ( Co.  Civ.  Proc.  §  1713 ;  Riley  v.  Rilet/,  73 
Hun,  575)  ;  and  both  of  these  facts  must  be  established 
by  the  most  satisfactory  evidence,  although  they  are  not 
disputed  by  the  defendant.  Such  a  judgment  will  not 
be  rendered  upon  a  default  without  examining  the  de- 
fendant on  oath  before  a  referee  to  whom  it  is  referred 
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to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint;  nor  will  a  marriage  be  decreed  void  on 
the  ground  of  the  impotence  of  the  defendant,  until  a 
surgical  examination  has  been  had  for  the  purpose  of 
ascertaining  whether  the  alleged  incapacity  is  incurable, 
if  such  defendant  is  within  the  jurisdiction  of  the  court. 
(Dcrcnhagh  v.  Dcvenhagli,  5  Paige,  554).  And  the 
court  has  power  to  order  such  examination.  {Cahn  v. 
Vahn,  21  Misc.  506) .  The  marriage  will  not  be  annulled 
on  this  ground  where  there  is  a  probability  of  capacity, 
and  where  there  is  good  reason  to  believe  that  the  disa- 
bility of  the  defendant  may  be  removed  by  a  slight  surgi- 
cal operation,  without  any  danger  whatever  to  the  sub- 
ject of  such  operation.  The  mere  fact  that  the  defend- 
ant is  unwilling  to  cohabit  with  the  plaintiff,  and  there- 
fore refuses  to  submit  to  such  an  operation  for  the  pur- 
pose of  removing  the  temporary  disability,  is  not  a 
ground  for  a  judgment  of  nullity  on  that  ground.  {Dev- 
anhagh  v.  Devunbagh,  6  Paige,  75).  Mere  barrenness  of 
the  wife  is  not  a  ground  for  annulling  the  marriage  con- 
tract. {Decenbagh  v.  Devunbagh,  5  Paige,  554,  557; 
Wendel  V.  Wendel,  30  App.  Div.  M7). 

Sec.    3.   Proceedings    in   the    action. 

The  action  is  brought  and  carried  on  in  the  same  man- 
ner as  other  actions  under  the  code  of  civil  procedure. 
If  the  defendant  is  a  non-resident,  service  may  be  made 
by  publication.  But  that  course  will  be  proper  only 
Avhere  it  appears  that  the  plaintiff  is  an  actual  resident 
of  the  state  in  good  faith. 

In  an  action  to  annul  a  marriage  or  for  a  separation 
or  a  divorce,  a  final  judgment  shall  not  be  rendered  in 
favor  of  the  plaintiff,  upon  the  defendant's  default  in 
appearing  or  pleading,  unless  either  the  summons  and 
a  copy  of  the  complaint  were  personally  served  upon  the 
defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or 
delivered  to  him  without  the  state,  or  published,  pur- 
suant to  an  order  for  that  purpose,  obtained  as  pre- 
scribed in  chapter  V  of  the  code,  contains  the  follow- 
17 
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ing  words,  or  words  to  the  same  effect,  legibly  written  or 
printed  upon  the  face  thereof,  to  wit :  "Action  to  annul 
a  marriage;"  "Action  for  a  divorce;"  or  "Action  for  a 
separation;"  according  to  the  article  under  which  the 
action  is  brought.  Where  the  summons  is  personally 
served,  but  a  copy  of  the  complaint  is  not  served  there- 
with ;  or  ^\'here  a  copy  of  the  summons  and  a  copy  of  the 
complaint  are  delivered  to  the  defendant  without  the 
state,  the  certificate  or  affidavit  proving  service,  must 
affirmatively  state,  in  the  body  thereof,  that  such  an  in- 
scription, setting  forth  a  copy  thereof,  was  so  written 
or  printed  upon  the  face  of  the  copy  of  the  summons 
delivered  to  the  defendant.     (Co.  Civ.  Proc.  §  1774). 

As  to  the  effect  in  another  state  of  the  judgment 
annulling  a  marriage  where  service  is  obtained  by  pub- 
lication and  the  defendant  is  a  non-resident,  the  cases 
are  conflicting;  but  that  subject  is  not  necessary  to  be 
discussed  in  this  book.  Although  prima  facie  the  domi- 
cile of  the  wife  is  the  same  as  that  of  the  husband,  yet 
the  law  recognizes  an  exception  to  that  rule  when  the 
action  is  begun  to  dissolve  a  marriage  contract.  In  such 
case  the  legal  identity  of  person  and  interest  ceases  to 
exist;  and  the  legal  fiction  of  one  domicile  no  longer 
operates;  and  the  jurisdiction  of  the  court  to  entertain 
the  action  depends  upon  the  actual  existing  facts.  {Mel- 
len  v.  Mellen,  10  Abb.  N.  C.  329 ;  note  on  p.  333 ;  Atlver- 
ton  V.  Atherton,  155  N.  Y.  129;  revd.,  181' U.  S.  155). 

For  many  years,  there  was  a  considerable  conflict 
among  the  authorities  as  to  whether  the  court  had 
authority  to  grant  counsel  fees  and  alimony  in  an  action 
to  annul  a  marriage,  but  the  recent  case  of  Higgins  v. 
Sharp  (164  N.  Y.  4)  seems  to  have  put  an  end  to  all 
doubt,  and  to  have  determined  that  the  same  power  in 
respect  of  alimony  and  counsel  fees  exists  in  actions  to 
annul  a  marriage  as  in  all  other  actions  for  divorce.  Of 
course,  as  was  said  in  the  case  cited,  the  determination 
of  the  question  whether  or  not  alimony  and  a  counsel 
fee  shall  be  granted  in  a  particular  case  is  always  dis- 
cretionary. 

Alimony  will  not  be  granted  to  a  woman  plaintiff  in 
an  action  to  annul  the  marriage,  because  in  such  case 
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she  is  alleging  the  invalidity  of  the  marriage  and  is 
therefore  not  entitled  to  auj-  of  the  privileges  or  pre- 
rogatives of  a  wife ;  on  the  other  hand,  where  the  woman 
is  alleging  and  defending  the  validity  of  the  marriage 
against  the  man's  attack,  she  should,  in  a  proper  case, 
be  accorded  the  means  ordinarily  granted  a  wife  of 
making  her  defense.  The  cases  holding  that  alimony 
will  not  be  granted  the  woman  plaintiff  are  Barthtt  v. 
Bartlctt  (Clarke's  Chanc.  460),  Meo  v.  Meo  (22  Abb. 
N.  C.  58),  Bloodgood  v.  Bloodgooil  (59  How.  Pr.  42), 
Hopper  V.  Hopper  (92  Hun,  415),  Park  v.  Parle  (24 
Misc.  372),  and  Hcrron  v.  Herroii  (28  Misc.  323).  The 
opinion  in  the  case  of  Allen  v.  Allen  (8  Abb.  N.  C.  175), 
contra,  contains  a  discussion  of  this  matter,  and  the 
result  reached  seems  unsound.  The  authorities  hold- 
ing that  alimony  will  be  allowed  in  a  proper  case  where 
the  woman  is  defendant  are  Higgins  v.  Sharp  (164  N.  Y. 
4),  O'Dea  v.  O'Dea  (31  Hun,  441;  affd.  without  op.,  95 
N.  Y.  667),  Griffin  v.  Griffin  (47  N.  Y.  134),  and  North 
V.  Ncjrth  (1  Barb.  Chanc.  241).  A  mother  bringing  the 
action  on  the  ground  that  the  marriage  was  contracted 
by  her  infant  son  while  he  was  under  the  age  of  consent 
will  not  be  compelled  to  pay  alimony  and  a  counsel  fee 
out  of  her  own  means.  {Stivers  v.  Wise,  18  App.  Div. 
316) .  There  can  be  no  provision  for  permanent  alimony 
in  a  decree  of  nullity,  and  it  seems  that  a  provision  for 
the  support  of  children  can  be  made  by  such  decree  only 
when  the  marriage  is  avoided  for  force,  duress  or  fraud. 
{Park  V.  Park,  24  Misc.  372) .  The  mode  of  applying  for 
alimony  and  counsel  fee  and  the  considerations  which 
will  govern  the  court  in  deciding  the  motion  are  dis- 
cussed in  article  V,  section  2,  below. 

An  order,  allowing  a  person  to  maintain  an  action, 
as  the  next  friend  of  an  infant,  as  prescribed  in  section 
1744  of  the  code,  or  as  the  next  friend  of  an  idiot  or  luna- 
tic, as  prescribed  in  section  1748  of  the  code,  may  be 
granted  by  the  court,  in  its  discretion,  without  notice, 
or  upon  notice,  to  such  persons  and  in  such  a  manner,  as 
it  deems  proper.  A  motion  to  vacate  such  an  order  must 
be  made  at  a  term  held  by  the  judge  who  granted  it,  un- 
less he  is  dead,  out  of  ofifice,  or  unable  to  hear  it  by 
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reason  of  sickness  or  otherwise;  or  unless  lie  expressly 
directs  it  to  be  heard  at  a  term  held  by  another  judge. 
But  where  such  an  order  has  been  granted,  the  court  to 
which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a 
like  case,  the  party  to  the  marriage,  if  plaintiff,  would 
be  entitled  to  judgment.     (Oo.  Civ.  Proc.  §  1755). 

In  an  action  to  annul  a  marriage,  a  final  judgment, 
annulling  the  marriage,  shall  not  be  rendered  by  de- 
fault, for  want  of  an  appearance  or  pleading,  or  upon 
the  trial  of  an  issue,  without  proof  of  the  facts  upon 
which  the  allegation  of  nullity  is  founded.  And  the 
declaration  or  confession  of  either  party  to  the  marriage 
is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an 
action,  except  where  it  is  founded  upon  an  allegation  of 
physical  .incapacity  of  one  of  the  parties  thereto,  the 
court  must,  upon  the  application  of  either  of  the  parties, 
make  an  order  directing  the  trial,  by  a  jury,  of  all  the 
issues  of  fact;  or  it  may,  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues 
of  fact ;  for  which  purpose,  the  questions  to  be  tried  must 
be  prepared  and  settled  as  prescribed  in  section  970  of 
the  code.     (Co.  Civ.  Proc.  §  1753). 

Where  a  woman  had  brought  an  action  to  annul  a 
marriage  for  the  reason  that  she  was  the  wife  of  another 
person  at  the  time  that  it  was  contracted,  and  she  had 
upon  the  death  of  such  other  person  claimed  to  be  en- 
titled to  letters  of  administration  because  she  was  his 
widow,  and  had  obtained  a  referee's  report  in  her  favor, 
the  court  upon  application  of  the  heirs-at-law  of  the 
deceased,  sent  the  case  back  to  the  referee  to  allow  such 
heirs-at-law  and  next-of-kin  to  produce  and  examine  wit- 
nesses to  disprove  the  invalidity  of  the  second  marriage. 
It  was  held  in  that  case  that  the  plaintiff  in  the  action 
was  entitled,  if  she  demanded  it,  to  have  the  heirs-at-law 
made  parties  defendant  in  the  action.  {Tilby  v.  Hayes, 
27  Hun,  251). 

If  the  defendant  fails  to  answer,  a  reference  cannot  be 
had,  but  proof  must  be  made  to  the  court  in  open  court 
and  a  copy  of  the  evidence  shall  be  filed,  with  the  judg- 
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ment-roll.  The  coui-t  may  in  a  proper  case  exclude  all 
persons  from  the  court  room  except  the  parties  and  their 
counsel  and  witnesses,  and  order  the  evidence  to  be 
sealed  up  and  exhibited  only  to  the  parties  to  the  action 
or  some  oue  specially  interested  upon  order  of  the  court. 
In  no  case  shall  thei*e  be  a  reference  to  a  referee  agreed 
upon  by  the  parties  or  nominated  by  either  party  or 
without  proof  by  affidavit  conformable  to  the  rules  relat- 
ing to  the  manner  and  proof  of  the  service  of  the  sum- 
mons and  complaint.     (Genl.  Rule,  72). 

Before  judgment  by  default  shall  be  granted  in  an 
action  to  annul  a  marriage  on  the  gxound  that  the  party 
was  under  the  age  of  legal  consent,  proof  must  be  made 
showing  that  the  parties  thereto  have  not  freely  cohab- 
ited for  any  time  as  husband  and  wife,  after  the  plain- 
tiff had  attained  the  age  of  consent.  If  the  action  is 
brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the 
plaintiff  must  show  that  there  has  been  no  voluntary  co- 
habitation between  the  parties  as  man  and  wife;  and  if 
it  is  brought  to  annul  a  marriage  on  the  ground  that  the 
plaintiff  was  a  lunatic,  proof  must  be  produced  showing 
that  the  lunacy  still  continues ;  or  that  the  parties  have 
not  cohabited  as  husband  and  wife  after  the  plaintiff 
was  restored  to  his  reason.     (Genl.  Rule,  73). 

Where  issue  has  been  joined  in  an  action,  the  order  of 
reference  must  be  in  all  cases  to  hear  and  determine  the 
action.  ( Vol.  II,  p.  404 ) .  A  compulsory  reference  can 
be  ordered  in  such  action  only  where  the  action  is 
founded  on  the  allegation  of  the  physical  incapacity  of 
the  parties.  {MorreU  x.  Morrellj  17  Hun,  324:).  In  all 
other  cases  either  party  has  a  right  to  a  trial  by  jury. 
(Co.  Civ.  Proc.  §  1753).  As  to  the  proceedings  before  a 
referee  see  volume  II,  page  432.  In  an  action  to  annul 
a  marriage,  judgment  cannot  be  taken,  as  of  course, 
upon  a  referee's  report.  In  all  such  cases  the  testimony 
of  the  witnesses  and  the  other  proceedings  upon  the 
reference,  must  be  certified  to  the  court  by  the  referee 
with  his  report  and  judgment  must  be  rendered  by  the 
court.  (Co.  Civ.  Proc.  §  1229;  Genl.  Rule,  76).  An 
elaborate  discussion  of  what  questions  may  be  raised 
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upon  motion  before  the  court,  and  a  collection  of  the 
authorities  on  the  subject,  will  be  found  in  the  recent 
case  of  Goldie  v.  Goldie  (39  Misc.  389).  This  subject  is 
further  discussed  under  the  head  of  application  for  judg- 
ment in  actions  for  a  divorce,  section  2,  article  III  of 
this  chapter,  infra.  It  is  irregular  in  these  cases  to  enter 
judgment  without  the  special  order  of  the  court.  (Blott 
V.  Rider,  47  How.  Pr.  90).  Where  a  jury  trial  is  de- 
sired, the  manner  of  proceeding  to  obtain  a  settlement 
of  issues  will  be  found  at  vol.  II,  p.  229,  et  seq.  As  to 
the  mode  of  entering  judgment  after  the  trial  of  ques- 
tions of  fact  by  the  jury,  see  volume  II,  p.  733.  Where 
a  trial  by  jury  is  a  matter  of  right  the  court  cannot 
refuse  to  follow  the  verdict  of  the  jury  unless  the  verdict 
is  set  aside.  A  motion  for  a  new  trial  in  such  cases  will 
lie  upon  the  ground  that  the  verdict  is  against  evideucgj, 
or  upon  any  of  the  other  grounds.  If  made  upon  the 
ground  that  the  verdict  is  against  evidence,  it  can  only 
be  granted  of  course  for  the  same  reasons  as  in  other 
cases  where  a, trial  by  jury  has  been  had.  (Vol.  II,  p. 
493). 

By  chapter  488,  Laws  of  1903,  amending  section  1774 
of  the  code,  an  interlocutory  judgment  must  first  be 
entered,  and  final  judgment  cannot  be  entered  until 
three  months  thereafter.  For  the  practice  under  this 
amendment  see  section  2  of  article  III,?H/ra. 

A  final  judgment,  annulling  a  marriage,  rendered  dur- 
ing the  lifetime  of  both  the  parties,  is  conclusive  evi- 
dence of  the  invalidity  of  the  marriage  in  every  court  of 
record  or  not  of  record,  in  any  action  or  special  proceed- 
ing, civil  or  criminal.  Such  a  judgment,  rendered  after 
the  death  of  either  party  to  the  marriage,  is  conclusive 
only  as  against  the  parties  to  the  action,  and  those 
claiming  under  them.    (Co.  Civ.  Proc.  §  1754). 
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ARTICLE  III, 

ACTION  FOB  A  DIVOKOE. 

SECTION. 

1.  When  it  may  be  brought. 

2.  Proceedings  in  the  action. 

3.  Regulations  with  regard  to  judgment. 

Sec.    1.    ■When  it  may  be  brought. 

In  either  of  the  following  cases,  a  husband  or  a  wife 
may  maintain  an  action,  against  the  other  party  to  the 
marriage,  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  mai-riage  by  reason  of  the  defendant's 
adultery : 

1.  Where  both  parties  were  residents  of  the  state, 
when  the  offense  was  committed. 

2.  Where  the  parties  were  married  within  the  state. 

3.  Where  the  plaintiff  was  a  resident  of  the  state, 
when  the  offense  was  committed,  and  is  a  resident 
thereof,  when  the  action  is  commenced. 

4.  Where  the  offense  was  committed  within  the  state, 
and  the  injured  party,  when  the  action  is  commenced, 
is  a  resident  of  the  state.     ( Co.  Civ.  Proc.  §  1756 ) . 

As  we  have  seen,  the  jurisdiction  of  the  court  in  these 
cases  exists  only  by  statute.  (See  article  I,  supra). 
The  revised  statutes  used  the  words  "actual  inhabitant" 
in  that  portion  of  it  which  corresponded  to  this  section, 
instead  of  the  word  "resident."  Under  those  statutes 
it  was  held  that  where  a  marriage  had  been  solemnized 
abroad,  it  must  appear  that  the  plaintiff  was  an  actual 
resident  of  the  state  at  the  time  of  the  commission  of  the 
offense  and  also  at  the  time  of  the  commencement  of  the 
action,  in  order  to  entitle  him  to  maintain  the  action  for 
the  divorce.  {Otto  v.  Otto,  8  Wk.  Dig.  413;  McNeil  v. 
McNeU,  3  Edw.  Ch.  550).  The  change  in  the  wording 
of  the  statute  has  not  changed  this  rule  of  law.  [De 
Meli  V.  De  Meli,  120  N.  Y.  485 ;  Dickinson  v.  Dickinson, 
63  Hun,  516. 

If  a  married  woman  dwells  within  the  state,  when 
she  commences  an  action  against  her  husband  for  a 
divorce  or  separation,  she   is  deemed  a  resident  thereof, 
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although   her   husband   resides   elsewhere.      (Co.    Civ. 
Proc.  §  1768;  Gray  v.  Gray,  143  N.  Y.  354). 

In  either  of  the  following  cases,  the  plaintiff  is  not 
eutitled  to  a  divorce,  although  the  adultery  is  estab- 
lished : 

1.  Where  the  offense  was  committed  by  the  procure- 
ment or  with  the  connivance  of  the  plaintiff. 

2.  ^A'here  the  offense  charged  has  been  forgiven  by 
the  plaintiff.  The  forgiveness  may  be  proved,  either 
afSrmativel}',  or  by  the  voluntary  cohabitation  of  the 
parties,  with  the  knowledge  of  the  fact. 

8.  Where  there  has  been  no  express  forgiveness,  and 
no  voluntary  cohabitation  of  the  parties,  but  the  action 
was  not  commenced  within  five  years  after  the  discov- 
ery, by  the  plaintiff,  of  the  offense  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adul- 
tery, under  such  circumstances,  that  the  defendant 
would  have  been  entitled,  if  innocent,  to  a  divorce.  ( Co. 
Civ.  Proc.  §  1758). 

It  is  usual  to  allege  in  the  complaint  that  the  adultery 
for  which  the  action  was  brought  was  not  by  the  con- 
sent, connivance,  privity  or  procurement  of  the  plain- 
tiff ;  that  fi^e  years  have  not  elapsed  after  the  discovery 
of  the  adultery  by  the  plaintiff  before  the  commence- 
ment of  the  action ;  and  that  the  plaintiff  has  not  volun- 
tarily cohabited  with  the  defendant  after  the  discovery 
of  the  adultery.  These  allegations  do  not  appear  to  be 
required,  although  in  the  case  of  Myers  v.  Myers  (41 
Barb.  114)  it  is  stated  that  they  must  be  averred. 

General  rule  72  provides  that  when  the  action  is  for 
a  divorce  on  the  ground  of  adultery,  unless  it  be  averred 
in  the  complaint  that  the  adultery  charged  was  com- 
mitted without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not 
elapsed  since  the  discovery  of  the  fact  that  such  adul- 
tery had  been  committed ;  and  that  the  plaintiff  has  not 
voluntarily  cohabited  with  the  defendant  since  such  dis- 
covery; and  also,  where,  at  the  time  of  the  offense 
charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged 
to  have  been  committed,  that  five  years  have  not  elapsed 
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since  the  commencement  of  such  adulterous  intercourse 
was  discovered  by  the  plaintiff,  and  the  complaint  con- 
taining such  averments  be  verified  by  the  oath  of  the 
plaintiff,  in  the  manner  prescribed  by  the  code,  judg- 
ment shall  not  be  rendered  for  the  relief  demanded,  until 
the  plaintiff's  aflfldavit  be  produced,  stating  the  above 
facts.  In  view  of  the  provisions  of  this  general  rule,  it 
is  well  to  make  these  allegations  in  the  complaint, 
although  the  facts  mentioned  in  section  1758  of  the  code 
amount  rather  to  a  forfeiture  of  the  right  of  action  than 
to  conditions  precedent.  As  such,  they  are  spoken  of 
in  Farace  v.  Farace  (61  How.  Pr.  61).  They  are  mat- 
ters of  defense,  and  in  a  contested  action  no  proof  need 
be  made  of  them  by  plaintiff  as  part  of  his  case.  (Mc- 
Garthy  v.  McCarthy,  143  N.  Y.  235).  In  the  case  of  de- 
fendant's default  the  proof  should  be  made  by  verified 
complaint  or  by  affidavit  rather  than  by  oral  evidence. 
{Evans  v.  Evans,  27  IMisc.  10).  Procurement  or  conniv- 
ance forfeits  the  right  to  the  divorce  on  the  ground  of 
adultery,  on  the  principle  that  he  who  consents  to  it 
cannot  receive  an  injury.  (Myers  v.  Myers,  41  Barb. 
114;  Cowan  v.  Cowan,  23  Misc.  754).  It  is  said  in  the 
case  of  Rogers  v.  Rogers  ( 3  Hagg.  58 )  that  in  order  to 
constitute  connivance,  actual  co-operation  is  not  neces- 
sary; passive  acquiescence,  with  the  intention  and  in 
the  expectation  that  guilt  will  follow,  is  sufficient.  On 
the  other  hand,  there  must  be  consent  either  express  or 
necessarily  implied  from  the  circumstances  of  the  case; 
mere  negligence  or  inattention  or  overconfidence  or 
dullness  of  apprehension  or  indifference  is  not  suffi- 
cient. It  was  held  in  Ooiver  v.  Ooioer  (Law  Rep.  2  P 
&  D.  428;  see,  also,  Myers  v.  Myers,  41  Barb.  114)  that 
if  a  person  employed  by  the  husband  to  watch  the  wife, 
for  the  purpose  of  obtaining  evidence  of  adultery,  brings 
about  the  act  of  adultery,  the  husband  cannot  obtain  a 
decree  of  dissolution  on  the  ground  of  such  adultery, 
although  he  may  not  have  directed  or  authorized  his 
agent  to  bring  it  about.  Connivance  is  an  agreement 
between  the  parties  for  one  of  them  to  commit,  or 
appear  to  commit  an  act  of  adultery,  so  as  to  suffer  the 
other  to  obtain  a  remedy  at  law,  as  for  a  real  injury. 
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{Crewe  v.  Crewe,  3  Hagg.  131).  Mr.  Barbour  says 
that  that  was  probably  what  was  meant  by  the  word 
"procurement"  in  the  statute.  (2  Barb.  Ch.  Pr.  254; 
2  Hoff.  Ch.  Pr.  288).  A  husband  is  not  guilty  of  con- 
nivance who,  with  the  intention  of  obtaining  evidence, 
fails  to  interfere  to  prevent  his  wife's  adultery,  when, 
had  he  desired  to  do  so,  he  could  have  prevented  it. 
(Reiersen  v.  Reiersen,  32  App.  Div.  62;  Pettee  V.  Pettee,, 
77  Hun,  595;  affd.  without  op.,  148  N.  Y.  735). 

Where,  upon  the  trial  of  an  action  brought  by  the 
wife  to  procure  a  divorce  from  her  husband,  it  appeared 
that  he  had  committed  adultery  with  her  connivance 
and  consent,  and  the  defendant  alleged  and  proved  that 
his  wife  had  committed  adultery  once  before  and  once 
after  the  time  charged  at  which  he  had  committed  it, 
and  that  he  had  not  connived  at  or  consented  to  her  so 
doing,  and  that  he  had  not  condoned  her  offense,  it  was 
held  that  her  connivance  at  his  adultery  prevented  her 
from  using  it  as  a  defense,  and  that  he  was  entitled  to 
an  absolute  divorce.  {Bleck  v.  Bleclc,  27  Hun,  296). 
Condonation  or  forgiveness  is  always  a  defense,  if  it 
appears  at  any  stage  of  the  case.  If  the  court  has  rea- 
son to  suspect  that,  or  of  any  other  valid  defense  at  any 
stage  of  the  cause,  although  not  pleaded,  it  will  inquire 
into  it,  or  will  allow  an  amendment  to  enable  the  de- 
fendant to  set  it  up.  {Smith  v.  Smith,  4  Paige,  432; 
Peck  V.  Peck,  44  Hun,  290;  BlcrriU  v.  Merrill,  41  App. 
Div.  347).  It  is  not  the  policy  of  the  law  to  allow  judg- 
ments of  divorce  to  be  taken  where  a  valid  defense 
exists,  and  the  courts  on  their  own  motion  will  inter- 
fere to  prevent  such  a  result  where  the  facts  are  brought 
to  their  knowledge  in  any  way.  (Id.).  A  voluntary 
cohabitation  by  the  plaintiff  with  the  defendant  with 
full  knowledge  of  the  adultery  operates  as  a  condona- 
tion {Johnson  v.  Johnson,  14  Wend.  637)  ;  but  while 
this  is  the  general  rule,  it  is  not  without  exceptions. 
The  fact  of  cohabitation  by  the  wife,  will  not  always 
be  held,  as  a  matter  of  law,  to  be  a  condonation  and  a 
strict  bar  to  her  action  for  a  divorce ;  because  she  is  to  a 
certain  extent  under  the  control  of  her  husband.  {Wood 
V.  Wood,  2/Paige,  108;  Johnson  v.  Johnson,  1  Edw.  Oh. 
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439).  To  be  effectual  as  a  bar  the  condoiiation  must 
have  been  made  with  knowledge  of  the  facts ;  mere  sus- 
picion is  not  sufBcient ;  there  must  be  such  knowledge  as 
to  create  a  belief  of  the  facts  in  the  mind  of  a  reasona- 
ble person,  if  indeed  it  is  not  necessary  that  the  plaintiff 
should  have  actual  belief  in  the  guilt  of  the  other  party. 
{Uhlmaiin  v.  Uhlmann,  17  Abb.  N.  C.  236;  Harris  V. 
Harris,  83  App.  Div.  123).  Although  the  husband 
knows  of  facts  which  are  calculated  to  make  him  sus- 
picious, he  is  not  obliged  to  believe  the  evidence,  in  the 
face  of  his  wife's  denial.  {Deisler  v.  Delsler,  59  App. 
Div.  207). 

Condonation  is  only  a  conditional  forgiveness;  and 
a  repetition  of  the  offense  will  revive  the  injury. 
{Smith  V.  Smith,  4  Paige,  432). 

There  has  been  a  difference  of  judicial  opinion  in 
regard  to  the  nature  of  the  act  which  will  effect  the 
revival  of  the  condoned  adultery.  According  to  the 
English  authorities,  in  order  to  revive  a  condoned 
adultery,  it  is  not  necessary  that  the  new  injury  should 
be  of  the  same  nature ;  but  cruelty  or  desertion  or  other 
improper  conduct  of  the  husband  towards  his  wife  is 
held  sufficient  for  that  purpose,  upon  the  theory  that 
there  is  an  implied  promise  on  the  part  of  the  former 
husband  that  he  will  treat  his  wife  properly  thereafter. 
[Durant  v.  Diirant,  1  Hagg.  745).  In  this  state,  how- 
ever, it  has  been  held  in  well  considered  cases  that  the 
revival  of  a  condoned  offense  can  be  only  by  the  com- 
mission of  a  new  offense  of  the  like  nature,  which  would, 
of  itself,  entitle  the  injured  party  to  a  divorce.  {Smith 
V.  Smith.  4  Paige,  432;  Johnson  v.  Johnson,  4  Paige, 
460).  Yet  upon  appeal  in  Johnson  v.  Johnson  the 
court  of  errors  seem  to  have  been  equally  divided  upon 
this  question  (14  Wend.  637,  648),  and  in  Deisler  v. 
Deisler  (59  App.  Div.  207)  the  court  say,  oUter,  that 
the  law  laid  down  in  the  English  cases  is  the  law  of 
this  state ;  and  where  it  appeared  that  the  condonation 
of  the  adultery  was  upon  the  express  promise  by  the 
husband,  who  was  the  guilty  party,  that  he  would  in  all 
things  thereafter  treat  his  wife  kindly  and  in  a  proper 
manner  and  would  be  a  good  and  affectionate  husband 
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to  her,  it  was  held  £hat  a  violation  of  that  promise  re- 
vived the  offense,  and  that  the  action  for  a  divorce  might 
be  maintained  for  it.  {Timerson  v.  Timerson,  2  How. 
Pr.  N.  S.  526;  see,  also,  Betz  v.  Betz,  2  Robt.  694).  To 
make  the  act  of  condonation  effectual,  it  must  be  one 
to  which  both  husband  and  wife  assent,  and  in  which 
each  participates.  An  unaccepted  offer  of  the  wife  to 
return  to  the  bed  of  her  husband,  after  he  has  com- 
mitted adultery,  is  not  of  itself  condonation.  {Betz.  v. 
Betz,  supra).  Where  it  appears  that  more  than  five 
years  have  elapsed  since  the  knowledge  of  the  adultery 
came  to  the  plaintiff,  the  complaint  must  be  dismissed. 
If  the  plaintiff  knows  that  his  wife  has  married  a  sec- 
ond time,  and  that  she  has  lived  and  cohabited  with  her 
second  husband,  or  if  he  knows  that  she  is  living  in 
open  and  notorious  adultery  with  a  paramour,  his  right 
to  a  divorce  on  account  of  that  adultery  will  be  barred 
at  the  expiration  of  five  years  from  the  time  he  first 
learned  of  it;  although  it  has  been  continued  down  to 
the  time  of  the  commencement  of  the  action.  And 
where  it  has  continued  to  be  notorious  for  more  than 
five  years,  the  plaintiff  must  show  good  reason  why  he 
did  not  know  of  the  same,  until  five  years  before  the 
commencement  of  his  action.  {Valleau  v.  Valleau,  6 
Paige,  207). 

The  adultery  of  the  plaintiff  is  an  absolute  bar  to  a 
judgment  on  her  part  for  a  divorce  {Peck  V.  Peck,  44 
Hun,  290)  ;  although  it  appears  that  it  was  committed 
after  the  action  was  commenced.  {Smith  V.  Smith,  4 
Paige,  432).  The  court  will  allow  the  defendant  to 
amend  his  answer  so  as  to  set  it  up.  To  establish  adul- 
tery as  a  defense,  it  is  not  necessary  that  it  should  be 
committed  under  such  circumstances  as  to  give  the  court 
jurisdiction  to  grant  a  divorce  for  it.  It  is  a  sufficient 
bar  to  the  action,  although  it  does  not  appear  that  at  the 
time  of  its  commission  the  parties  were  inhabitants  of 
this  state,  or  that  the  defendant  at  that  time,  or  at  the 
time  of  the  commencement  of  the  action  was  a  resident 
of  the  state.  {Leseiicr  v.  Leseuer,  31  Barb.  330).  The 
evidence  required  to  prove  the  adultery  when  it  is  set 
up  as  a  defense  to  the  action,  should  be  as  strong  and 
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convincing  as  that  Avhich  is  necessary  to  sustain  a  suit 
for  a  divorce  on  the  ground  of  adultery.  {Pollock  v. 
PoHoc/c,  71  N.  Y.  137). 

Sec.    2.   Proceedings  in  the  action. 

The  proceedings  in  the  action  are  the  same  as  those  in 
any  other  personal  action,  and  are  governed  by  the  same 
regulations.  It  should  be  brought  in  the  county  in 
which  one  of  the  parties  resided  at  the  time  of  the  com- 
mencement of  the  action.  (Jeiritt  v.  Jeicltt,  18  N.  Y. 
St.  Rep.  238).  As  to  the  requirements  with  regard  to 
the  form  and  service  of  the  summons  and  proof  of  ser- 
vice thereof,  see  article  II,  section  three,  supra. 

As  to  the  general  rules  for  what  should  be  contained 
in  the  complaint,  see  volume  I,  page  391,  and  section 
one,  supra.  The  complaint  should  allege  the  marriage, 
and  the  facts  showing  that  the  court  has  jurisdiction  of 
the  parties  within  section  1756  {supra).  The  adultery 
of  the  defendant  should  be  stated  with  reasonable  cer- 
tainty, so  that  the  defendant  can  identify  the  offense  of 
which  he  or  she  is  charged ;  and  should  be  accompanied 
with  so  much  particularity  of  time  and  place  and  per- 
son, as  reasonably  to  inform  the  defendant  of  the  crim- 
inal intercourse  designed  to  be  relied  on  as  the  basis 
of  the  action.  {Cardwell  v.  Cardwell,  12  Hun,  92). 
Although  the  person  with  Avhom  the  adultery  was  com- 
mitted is  unknown  to  the  party  pleading,  yet  the  times 
and  places  should  be  specifically  stated;  or  if  the  time 
and  place  are  unknown,  the  complaint  should  state 
specifically  the  person  with  whom  the  adultery  is  alleged 
to  have  been  committed.  {Tim  v.  Tim,  16  Abb.  Pr. 
N.  S.  39;  Cardioell  v.  Cardicell,  supra). 

The  rule  has  been  laid  down  that  it  is  necessary  to 
state  the  name  of  the*  person  with  Avhom  the  adultery 
has  been  committed  if  the  person  is  known;  but  if  the 
person  is  unknown,  that  fact  should  be  stated  in  the 
complaint;  and  there  must  be  a  reasonable  certainty  as 
to  the  time  and  place.  {Morrell  v.  Morrell,  1  Barb. 
318;  Mitchell  v.  Mitchell,  61  N.  Y.  398).  In  the  case 
last  cited  where  the  complaint  averred  the  commission 
of  the  offense  with  a  person  whose  name  was  unknown 
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to  the  plaintiff,  at  times  between  certain  specified  dates 
and  in  the  town  or  city  named,  with  the  further  aver- 
ment that  the  plaintiff  was  unable  to  state  more  par- 
ticularly the  times  and  places;  it  was  held  that  it  was 
sufiQcient  to  authorize  evidence  in  proof  of  the  offense  so 
charged,  and  if  it  was  proved,  to  sustain  the  action, 
although  no  proof  was  given  of  offenses  particularly 
charged.  In  that  case,  however,  the  defendant  had 
answered  the  complaint  with  a  general  denial,  and  had 
made  no  motion  to  make  the  complaint  definite  and 
certain,  or  for  a  bill  of  particulars.  As  to  whether  it 
is  necessary  to  negative  the  facts  stated  in  section  1758, 
see  section  one,  anpra.  If  there  are  children  of  the 
marriage,  and  the  plaintiff  seeks  to  have  the  custody 
of  the  children  awarded  to  him,  the  complaint  should 
allege  the  facts  which  are  necessary  to  enable  the  court 
to  pass  upon  that  question.  On  a  complaint  filed  by 
a  husband,  if  he  wishes  to  question  the  legitimacy  of  any 
of  the  children  of  the  wife,  the  allegation  that  they  are 
or  that  he  believes  them  to  be  illegitimate,  shall  be  dis- 
tinctly made  in  the  complaint.  If,  upon  default,  proofs 
shall  be  taken  upon  the  question  of  legitimacy,  as  well 
as  upon  the  other  matters  stated  in  the  complaint,  and 
if  the  issue  is  tried  by  a  jury,  an  issue  upon  the  question 
of  legitimacy  of  the  children  shall  be  awarded  and  tried 
at  the  same  time.  ( Genl.  Rule,  75 ) .  If  the  allegations 
of  the  complaint  are  not  specific  enough  to  enable  the 
defendant  to  meet  charges  made  in  it,  his  remedy  is  by 
a  motion  to  make  the  complaint  definite  and  certain 
(vol.  I,  p.  388),  or  for  a  bill  of  particulars.  (Vol.  I, 
p.  353).  The  latter  is  generally  the  proper  remedy. 
[Kelly  V.  Kelly,  12  Misc.  457).  As  to  the  granting  of 
an  order  of  arrest  in  the  action  see  volume  I,  pp.  485, 
497. 

The  court  may  appoint  a  receiver  whenever  it  is  neces- 
sary to  do  justice  between  the  parties.  {Kirby  v.  Kirby, 
1  Paige,  261) .  It  seems  now  to  be  settled  that  an  action 
for  a  divorce  and  an  action  for  a  separation  cannot  be 
joined.  (Buchholz  v.  Buchliolz,  1  How.  Pr.  N.  S.  46; 
Zorn  V.  Zorn,  38  Hun,  67).  Where  the  defendant  fails 
to  answer,  no  reference  can  be  granted  to  take  proof  of 
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the  facts  stated  in  the  complaint,  but  such  facts  must 
be  proved  before  the  court  in  open  court.  (Genl.  Rule, 
72).  Adhere  a  referee  is  appointed.  General  Rule  72 
provides  that  he  shall  not  be  nominated  by  either  party, 
and  that  no  referee  shall  be  appointed  without  proof 
by  affidavit  of  the  service  of  the  summons  and  complaint 
in  the  manner  prescribed  by  the  statute;  that  rule  also 
provides  that  notice  of  appearance  and  retainer  does 
not  excuse  that  proof.  A  reference  to  a  referee  agreed 
upon  by  the  parties  was  held  void  in  Pmtt  v.  I'mtt  (2 
App.  Div.  534),  and  merely  irregular  in  Young  v.  Young 
(38  Misc.  109).  The  order  of  reference  should  provide 
for  the  usual  reference  to  hear  and  determine ;  any  other 
order  is  irregular.  {Sullivan  v.  Sulliran,  41  N.  Y. 
Super.  Ct.  Rep.  519;  McCleary  v.  McCleanj,  30  Hun, 
154).  The  rules  with  regard  to  the  proceedings  before 
a  referee  are  found  at  volume  II,  pp.  432,  436. 

If  the  answer  does  not  put  in  issue  the  allegation  of 
adultery,  or  if  the  defendant  makes  default  in  appear- 
ing or  pleading,  the  plaintiff,  before  he  is  entitled  to 
judgment,  must  nevertheless  satisfactorily  prove  the 
material  allegations  of  his  complaint,  and  also,  by  his 
own  testimony  or  otherwise,  that  there  is  no  judgment 
or  decree,  in  any  court  of  the  state  of  competent  juris- 
diction, against  him  in  favor  of  the  defendant  for  a 
divorce  upon  the  ground  of  adultery.  (Co.  Civ.  Proc. 
§  1757). 

In  an  action  brought  to  obtain  a  divorce  on  the 
ground  of  adultery,  the  plaintiff  or  defendant  may  serve 
a  copy  of  his  pleading  on  the  co-respondent  named 
therein.  At  any  time  within  twenty  days  after  such 
service  on  said  co-respondent,  he  may  appear  to  defend 
such  action,  so  far  as  the  issues  affect  such  co-respond- 
ent. If  no  such  service  be  made,  then  at  any  time  be- 
fore the  entry  of  judgment  any  co-respondent  named  in 
any  of  the  pleadings  shall  have  the  right,  at  any  time 
before  the  entry  of  judgment,  to  appear  either  in  person 
or  by  attorney,  in  said  action,  and  demand  of  plaintiff's 
attorney  a  copy  of  the  summons  and  complaint,  which 
must  be  served  within  ten  days  thereafter,  and  he  may 
appear  and  defend  such  action,  so  far  as  the  issues 
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affect  such  co-respondent.  In  case  no  one  of  the  allega- 
tions of  adultery  controverted  by  such  co-respondent 
shall  be  proved,  such  co-respondent  shall  be  entitled  to 
a  bill  of  costs  against  the  person  naming  him  as  such 
co-respondent,  which  bill  of  costs  shall  consist  only  of 
the  sum  now  allowed  by  lll^Y  as  a  trial  fee,  and  disburse- 
ments, and  such  co-respondent  shall  be  entitled  to  have 
an  execution  issue  for  the  collection  of  the  same  (Co. 
Civ.  Proc.  §  1757,  subd.  2,  enacted  by  chap.  661,  Laws 
1899). 

Either  party  is  a  competent  witness  only  to  prove 
the  marriage  or  disprove  the  allegation  of  adultery  ( Co. 
Civ.  Proc.  §  831;  Yalentiiie  v.  Valentine,  87  App.  Div. 
156) ;  but  in  case  of  defendant's  default  the  facts  re- 
quired to  be  proved  by  general  rule  72,  and  the  further 
fact  that  there  is  no  judgment  or  decree  in  any  court  of 
the  state  against  the  plaintiff  in  favor  of  the  defendant 
for  a  divorce  on  the  ground  of  adultery  (Co.  Civ.  Proc. 
§  1757),  may  be  proved  and  shown  by  the  evidence  of 
the  plaintiff.  And  where  plaintiff  brings  an  action  for 
a  separation,  and  defendant  denies  the  alleged  cruelty 
and  by  way  of  counterclaim  charges  adultery  on 
plaintiff's  part  and  asks  for  a  divorce,  and  the  issues 
are  tried  together,  defendant  may  testify  to  matters 
bearing  upon  the  issue  of  cruelty,  even  though  such 
testimony  tends  to  show  plaintiff's  adultery.  {Wood- 
rick  V.  Woodrick,  141  N.  Y.  457 ;  McCarthy  v.  McCarthy, 
143  N.  Y.  235).  Testimony  competent  upon  either 
issue  must  be  admitted.  {De  Meli  v.  De  McJi,  120  N. 
Y.  485).  The  evidence  to  warrant  a  judgment  for  a 
divorce  on  the  ground  of  adultery  must  be  clear  and 
satisfactory;  and  it  must  show  the  guilt  of  the  defend- 
ant as  a  necessary  conclusion.  {Ferguson  v.  Ferguson, 
3  Sand.  307;  Burch  v.  Burch,  80  App.  Div.  55). 

A  divorce  will  not  be  granted  on  the  evidence  of  a 
prostitute  or  a  private  detective  alone  {MoUer  v.  MolJer, 
115  N.  Y.  466;  Winston  v.  Winston.  165  N.  Y.  553)  ;  nor 
upon  the  evidence  of  a  paramour  if  it  is  unsupported. 
{Beadleston  v.  Beadleston.  20  N.  Y.  St.  Rep.  21;  Anon., 
5  Robt.  611;  Glaser  v.  Glaser,  36  Misc.  231).  Con- 
fessions of  the  defendant  are  always  admissible  in  evi- 
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dence,  but  to  avoid  the  danger  of  collusion  the  court 
before  granting  the  judgment  of  divorce  upon  them,  will 
require  such  corroborations  of  the  confessions  as  to 
remove  all  just  suspicion  of  collusion.  When  that  is 
satisfactorily  done  the  confessions  are  a  sufficient  basis 
for  a  judgment  of  divorce.  (Madge  v.  Madge,  42  Hun, 
524;  Folder  v.  Fowler,  29  Misc.  670).  It  is  not  usual, 
nor  would  it  be  proper,  however,  to  grant  a  divorce 
upon  evidence  of  confessions  alone;  unless  they  are 
corroborated  in  such  a  way  as  to  dispel  any  suspicion 
that  they  are  collusive. 

No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered 
until  after  the  expiration  of  three  months  after  the  fil- 
ing of  the  decision  of  the  court  or  report  of  the  referee. 
After  the  expiration  of  said  period  of  three  months  final 
judgment  shall  be  entered  as  of  course  upon  said  de- 
cision or  report  unless  for  sufficient  cause  the  court  in 
the  meantime  shall  have  otherwise  ordered.  Upon 
filing  the  decision  of  the  court  or  report  of  the  referee, 
a  judgment  shall  be  interlocutory  only  and  shall  pro- 
vide for  the  entry  of  final  judgment  granting  such  relief 
three  months  after  the  entry  of  interlocutory  judgment 
unless  otherwise  ordered  by  the  court.  The  interlocu- 
tory judgment  may,  in  the  discretion  of  the  court,  pro- 
vide for  the  payment  of  alimony  until  the  entry  of  final 
judgment;  it  may  include  a  judgment  for  costs,  when 
costs  are  awarded,  in  which  case  said  judgment  for 
costs  shall  be  docketed  by  the  clerk,  and  thereupon  shall 
have  the  same  force  and  effect  as  if  docketed  upon  the 
entry  of  final  judgment  therein,  except  that  it  shall  not 
be  enforcible  by  execution  or  punishment  until  the  entry 
of  final  judgment  in  said  action.  (Co.  Civ.  Proc.  § 
1774,  as  amended  by  chap.  488,  Laws  1903).  Under 
section  1774  the  three  months  begin  to  run  from  the 
entry  of  the  interlocutory  judgment  and  not  from  the 
filing  of  the  referee's  report.  (Gibson  v.  Gibson,  40 
Misc.  103) .  The  mere  signing  of  the  interlocutory  judg- 
ment is  not  sufficient  to  set  the  time  running.  {Roth- 
stein  V.  Rothstein,  40  Misc.  101). 
18 
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Judgment  can  in  no  case  be  entered  without  applica- 
tion to  the  court  which  must  be  made  at  a  special  term. 
If  the  defendant  has  appeared,  he  is  entitled  of  course 
to  notice  of  the  application  for  judgment.  Where  an 
issue  has  been  joined,  and  it  has  been  referred  to  a 
referee  to  hear  and  determine,  although  judgment  can- 
not be  entered  without  an  application  to  the  court,  the 
extent  of  the  power  of  the  court  upon  such  application 
is  not  thoroughly  settled.  In  Uhlmann  v.  JJhJmann 
(17  Abb.  N.  C.  236,  262,  264),  it  was  held  in  the  superior 
court  and  the  court  of  common  pleas  that  the  super- 
vising power  was  vested  in  the  court  simply  as  a  pro- 
tection against  fraud  or  collusion,  or  failure  to  comply 
with  the  various  special  statutory  requirements  as  to 
the  conduct  of  actions ;  and  while  the  court  might  order 
a  new  trial,  that  should  not  be  done  if  there  was  enough 
on  the  whole  case  to  show  that  the  decision  of  the  referee 
was  substantially  right.  But  in  Hartman  v.  Hartman 
(9  N.  Y.  St.  Rep.  848),  which  was  decided  by  the  gen- 
eral term  of  the  supreme  court  in  the  first  department, 
where  an  answer  had  been  interposed,  and  the  case  had 
been  referred  to  a  referee  to  hear  and  determine,  and 
his  report  was  made  that  the  complaint  should  be  dis- 
missed, the  court  refused  to  confirm  it  upon  the  ground 
that  it  was  not  warranted  by  the  evidence;  and  the 
general  term  afllrmed  the  order.  The  same  course  was 
taken  in  Harding  V.  Harding  (43  N.  Y.  Super.  Ct. 
Rep.  27).  The  rule  seems  to  be  that  upon  such  a 
motion  the  court  has  power  to  examine  the  evidence  and 
proceedings  sufficiently  to  assure  itself  that  there  is  no 
irregularity  or  collusion,  that  all  the  statutory  rules 
have  been  complied  with,  and  that  the  evidence  is  such 
as  to  warrant  the  referee  in  reaching  the  conclusion  he 
has  arrived  at ;  but  that  errors  in  the  rulings  of  the  ref- 
eree cannot  be  considered,  nor  can  the  court  order  a  new 
trial  because  the  findings  are  against  the  weight  of  evi- 
dence, if  there  is  sufficient  prima  facie  evidence  to  war- 
rant the  referee  in  reaching  the  conclusion  which  he  did. 
(Goldic  V.  Goldie,  39  Misc.  389,  395). 
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The  answer  of  the  defendant  may  be  made  without 
verifying  it,  notwithstanding  the  verification  of  the  com- 
plaint.     (Co.  Civ.  Proc.  §  1757). 

If  the  defendant  relies  upon  recrimination  or  condo- 
nation, it  should  be  pleaded.  {Roe  v.  Roe,  14  Hun, 
612;  Merrill  v.  Merrill,  41  App.  Div.  347).  The  defend- 
ant cannot  set  up  as  a  defense  the  impotency  of  the 
plaintife.      {Oriffln  v.  Oriffiu.  23  How.  Pr.  183). 

Where  an  action  for  divorce  or  separation  is  brought 
by  either  husband  or  wife,  a  cause  of  action  against  the 
plaintiff  and  in  favor  of  the  defendant,  for  either  of 
those  causes,  may  be  interposed,  in  connection  with  a 
denial  of  the  material  allegation  of  the  complaint,  as  a 
counterclaim.      (Co.  Civ.  Proc.  §  1770). 

In  actions  for  a  separation,  the  defendant  may  set  up 
adultery  of  the  plaintiff  as  a  defense  and  a  counterclaim 
and  demand  a  divorce.  {Tan  Benihttyscii  v.  Yan  Ben- 
thmjsen,  17  N.  Y.  St.  Rep.  978;  Be  Meli  v.  De  Meli,  120 
N.  Y.  485).  In  such  cases  adultery  of  the  plaintiff  is  a 
defense  to  the  action;  but  in  an  action  for  a  divorce, 
cruel  and  inhuman  treatment  of  the  defendant  by  the 
plaintiff  is  not  a  defense.  It  may,  however,  be  set  up  as 
a  counterclaim  and  judgment  for  a  separation  recovered 
thereon  in  case  plaintiff  ^  fails  to  prove  the  adultery 
charged.  {Israel  v.  Israel,  38  Misc.  335).  Where  a 
counterclaim  is  alleged  under  section  1770,  the  plaintiff 
must  reply.  The  rules  with  regard  to  the  reply  are 
found  at  volume  I,  page  457.  As  to  the  mode  of  trial 
and  the  settlement  of  issues,  see  volume  II,  pages  213, 
224,  et  seq.  Wherever  the  adultery  is  denied,  a  jury 
trial  is  a  matter  of  right  and  must  be  granted  upon  the 
application  of  either  party.  {GaJiisha  v.  Galusha,  43 
Hun,  181;  modified  on  other  grounds,  116  N.  Y.  635; 
Vlhricht  v.  Ulbricht,  89  Hun,  479).  The  right  may  be 
waived,  however.  ( Winans  v.  Winans,  124  N.  Y.  140 ) . 
A  verdict  in  such  case  is  conclusive  unless  set  aside  or 
a  new  trial  granted.  {Lowenthal  v.  Lowenthal,  157 
N.  Y.  236).  If  the  adultery  is  alleged  in  the  answer 
as  a  defense,  it  is  error  in  the  referee  to  refuse  to  pass 
upon  it.      {Paul  v.  Paul,  11  N.  Y.  St.  Rep.  71).     A  con- 
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elusion  of  law  that  the  plaintiff  is  entitled  to  a  divorce 
is  not  equivalent  to  a  finding  that  he  has  not  committed 
adultery.  {Church  v.  Church,  7  N.  Y.  St.  Eep.  177). 
A  divorce  can  only  be  granted  for  the  same  adultery 
which  is  charged  in  the  complaint.  (Bokel  v.  Bolcel,  3 
Edw.  Ch.  376).  But  in  Mitchell  v.  Mitchell  (61  N.  Y. 
398),  where  the  adultery  was  charged  in  a  very  general 
way  in  the  complaint,  the  court  affirmed  a  judgment 
for  the  plaintiff,  although  it  was  not  clear  that  the 
adultery  proved  was  the  precise  one  charged;  in  that 
case,  however,  the  defendant  had  answered,  and  there 
had  been  a  trial  upon  the  merits  before  the  referee. 

It  was  formerly  held  that  a  co-respondent  could  not 
be  made  a  party  on  her  own  application  {Quigley  v. 
Quigley,  45  Hun,  23) ;  although  in  Clay  v.  Clay  (21 
Hun,  609,  disapproved  Daily  Reg.  Feb.  11,  1881),  the 
court  upon  her  application  required  notice  to  be  given 
to  a  co-respondent  of  all  proceedings  and  allowed  her 
to  produce  and  to  cross-examine  witnesses;  but,  now, 
by  section  1757  (supra)  of  the  code,  as  amended  in 
1899,  a  co-respondent  has  the  right  to  intervene.  It 
seems  that  an  intervening  co-respondent  has  all  the 
rights  of  a  party  to  the  action,  including  the  right  to 
demand  a  trial  by  jury.  [Eixa  v.  Rioea,  35  Misc.  227). 
In  Poillon  v.  Poillon  (78  App.  Div.  127),  the  co-re- 
spondent joined  with  defendant  in  an  appeal  from  the 
judgment  of  divorce. 

Sec.   3.   Regulations  ^rith.  regard  to  judgment. 

Where  the  action  is  brought  by  the  wife,  the  following 
regulations  apply  to  the  proceedings : 

1.  The  legitimacy  of  any  child  of  the  marriage,  born 
or  begotten  before  the  commencement  of  the  action,  is 
not  affected  by  the  judgment  dissolving  the  marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  suitably  for 
the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice 
requires,  having  regard  to  the  circumstances  of  the  re- 
spective parties ;  and  may,  by  order,  upon  application  of 
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either  party  to  the  action,  and  after  due  notice  to  the 
other,  to  be  given  in  such  manner  as  the  court  shall  pre- 
scribe, at  any  time  after  final  judgment,  whether  hereto- 
fore or  hereafter  rendered,  annul,  vary  or  modify  such 
a  direction.  But  no  such  application  shall  be  made  by 
a  defendant  unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made 
upon  or  without  notice  as  the  court  in  its  discretion  may 
deem  proper  after  presentation  to  the  court  of  satis- 
factory proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff  is  the  owner  of  any  real  prop- 
erty ;  or  has,  in  her  possession,  or  under  her  control,  any 
personal  property,  or  thing  in  action,  which  was  left 
with  her  by  the  defendant,  or  acquired  by  her  own 
industry,  or  given  to  her  by  bequest  or  otherwise;  or  if 
she  is  or  may  thereafter  become  entitled  to  any  prop- 
erty, by  the  decease  of  a  relative  intestate,  the  defend- 
ant shall  not  have  any  interest  therein,  absolute  or  con- 
tingent, before  or  after  her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the 
marriage,  the  plaintiff's  inchoate  right  of  dower,  in  any 
real  property,  of  which  the  defendant  then  is  or  was 
theretofore  seized,  is  not  affected  by  the  judgment. 
(Co.  Civ.  Proc.  §  1759). 

Where  the  action  is  brought  by  the  husband,  the  fol- 
lowing regulations  apply  to  the  proceedings : 

1.  The  legitimacy  of  a  child,  born  or  begotten  before 
the  commencement  of  the  offense  charged,  is  not  affected 
by  a  judgment  dissolving  the  marriage;  but  the  legiti- 
macy of  any  other  child  of  the  wife  may  be  determined 
as  one  of  the  issues  in  the  action.  In  the  absence  of 
proof  to  the  contrary,  the  legitimacy  of  all  the  children, 
begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  im- 
pair, or  otherwise  affect,  the  plaintiff's  rights  and  inter- 
ests, in  and  to  any  real  or  personal  property,  which  the 
defendant  owns  or  possesses,  when  the  judgment  is 
rendered. 
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3.  Where  judgment  is  rendered,  dissolving  the  mar- 
riage, the  defendant  is  not  entitled  to  dower,  in  any  of 
the  plaintiff's  real  proj^erty,  or  to  a  distributive  share  in 
his  personal  property.      (Co.  Civ.  Proc.  §  1760). 

The  mere  fact  that  the  wife  was  living  in  adultery 
with  another  man  is  not  sufficient  proof  of  the  non- 
intercourse  of  the  husband,  upon  which  to  base  a  judg- 
ment that  the  children  are  illegitimate.  Such  a  judg- 
ment with  regard  to  the  status  of  any  parties  should  not 
be  made  upon  mere  probabilities.  (Van  Aernam  \. 
Van  Aernam,  6  Chanc.  Sent.  1).  In  the  final  judgment, 
the  court  must  give  proper  directions  as  to  the  custody, 
care  and  education  of  any  children  of  the  marriage,  if 
there  are  any.  (Co.  Civ.  Proc.  §  1771).  It  is  entirely 
in  the  discretion  of  the  court  as  to  which  parent  it  will 
award  the  care  of  the  children.  {Price  V.  Price,  55  N. 
Y.  656;  McKiin  v.  McKim,  34  Am.  Kep.  694,  note,  698). 
In  deciding  the  question,  the  court  will  consult  mainly 
the  welfare  of  the  children.  {Waring  v.  Waring,  100 
N.  Y.  570). 

If  the  custody  is  awarded  to  the  wife,  the  award 
ceases  to  be  operative  at  her  death,  and  the  father  then 
becomes  entitled  to  the  custody  of  the  children.  {Mat- 
ter of  Robinson,  17  Abb.  Pr.  399,  note).  Under  the 
revised  statutes  it  was  held  that  in  an  action  for  a 
limited  divorce,  the  court  might,  after  the  final  judg- 
ment, modify  the  provisions  which  were  made  in  it  with 
reference  to  the  care,  custody  and  education  of  the 
children,  by  making  provisions  for  the  payment  of 
money  to  the  wife  for  their  support  in  a  proper  case; 
or  where  none  had  been  made;  or  by  diminishing  the 
amount  allowed  where  the  necessity  for  it  had  expired. 
{Erkenhrach  v.  Erl-cuhradi,  96  N.  Y.  456;  Kerr  v.  Kerr, 
9  Daly,  517).  But  the  case  of  Erleiihrach  v.  Erkeii- 
brach  put  the  power  upon  the  provision  of  the  statute, 
and  held  expressly  that  no  power  existed  to  modify  the 
judgment  in  these  respects,  unless  it  was  given  by  the 
statute.  The  code  as  originally  enacted  did  not  give 
the  court  any  power  to  modify  the  judgment  with  re- 
gard to  the  care  and  custody  and  education  of  the 
children  where  the  action  was  for  an  absolute  divorce. 
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Therefore  it  was  supposed  that  no  such  power  existed, 
except  so  far  as  the  court  for  good  reason  might  always 
modify  one  of  its  own  judgments  in  a  proper  y;ase.  The 
amendments,  however,  of  sections  1759  and  1771  of  the 
code,  made  by  chapter  891,  Laws  of  1895,  undoubtedly 
give  the  court  the  same  power  to  modify  the  directions 
of  the  final  judgment  with  regard  to  the  custody,  care 
and  education  of  children  which  it  possesses  to  modify 
the  directions  concerning  alimony,  as  hereinafter  stated. 
In  making  an  award  for  the  support  of  the  wife,  it  is 
largely  in  the  discretion  of  the  court ;  it  is  not  a  matter 
of  division  or  apportionment  of  the  property  of  the  de- 
fendant, but  it  is  a  question  of  suitable  support  of  the 
plaintiff,  and  the  extent  of  the  means  of  the  husband  in 
such  cases  is  treated  as  an  important  element  in  the 
measuring  of  the  amount  which  should  be  allowed. 
{Oalusha  v.  Galusha,  43  Hun,  181;  modified  on  other 
grounds,  116  N.  Y.  635).  In  such  cases  the  allowance 
is  not  limited  to  merely  what  is  necessary  for  the  bare 
support,  but  the  allowance  should  be  such  as  is  reason- 
able and  sufficient  for  the  comfortable  maintenance  of 
the  wife,  having  in  view  the  circumstances  of  the  par- 
ties, and  the  amount  of  the  income  of  the  husband's 
estate  and  the  other  duties  and  burdens  chargeable  upon 
him,  and  the  rank  and  condition  in  life  of  both  of  them. 
[Forrest  v.  Forrest,  25  N.  Y.  501). 

In  Oalusha  v.  Galusha  (supra) the  wife  was  allowed 
one-half  of  the  amount  estimated  as  the  probable  income 
of  the  husband.  In  deciding  the  question  of  the  amount 
of  alimony  to  be  allowed,  the  husband's  estate  is  pre- 
sumed to  yield  a  reasonable  income.  (Forrest  v.  For- 
rest, 5  Bosw.  672;  affd.,  24  How.  Pr.  609).  The  court 
can  in  such  cases  take  notice  of  the  rates  of  interest 
usually  received  on  investments.  (Oaluslm  v.  Oalusha, 
supra).  If  it  appears  that  the  husband  had  made  a 
voluntary  assignment  or  disposition  of  some  portion  of 
his  estate  pending  the  suit,  that  fact  will  not  be  allowed 
to  prejudice  the  plaintiff  in  the  granting  of  alimony. 
(Forrest  v.  Forrest,  8  Bosw.  640).  If  it  has  been  refer- 
red to  a  referee  to  report  as  to  the  amount  of  alimony 
to  be  allowed,  the  court  upon  a  motion  for  alimony  is 
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not  bound  by  the  findings  of  the  referee.  ( Oalinger  v. 
GaVtnger,  4  Lans.  473).  The  court  has  power  to  order 
the  alimony  to  be  paid  out  of  the  income  of  a  fund  held 
in  trust  for  the  husband.  {Thompson  v.  Thompson,  52 
Hun,  456).  An  action  in  equity  can  be  brought  to  sub- 
ject such  income  to  the  payment  of  alimony.  (TVef- 
more  v.  Wetmore,  149  N.  Y.  520;  McGhjnn  v.  McQhjuii, 
37  ilisc.  12).  The  judgment  in  such  action  may  con- 
tain a  provision  for  its  subsequent  modification,  and  in 
that  case  a  modification  can  be  made  upon  a  change  in 
the  circumstances  of  the  parties.  {^Yctmore  v.  Wei- 
more,  162  N.  Y.  503).  Alimony  is  not  usually  alloM'ed 
to  the  wife  for  longer  than  the  joint  lives  of  the  parties. 
{Field  V.  Field,  15  Abb.  N.  C.  434;  Johns  v.  Johns,  44 
App.  Div.  533;  afPd.  on  op.  below,  166  N.  Y.  613).  But 
the  court  has  power  to  -insert  such  provisions  in  the 
judgment  as  will  secure  the  payment  to  the  wife  for  her 
life,  although  she  may  outlive  the  husband.  {Burr  v. 
Bun;  10  Paige,  20;  7  Hill,  207).  In  Galusha  v.  Oalusha 
(43  Hun,  181)  it  was  held  that  the  court  in  Field  v. 
Field  {supra)  were  in  error  in  saying  that  the  question 
of  the  power  of  the  court  to  award  alimony  during  the 
life  of  the  wife  after  the  husband's  death  was  not  ad- 
judicated in  Bu,rr  v.  Burr  {supra)  ;  it  appears  by 
the  report  of  the  case  last  cited  (10  Paige,  37) 
that  the  chancellor  says  "that  the  objection  that  the 
vice-chancellor  was  not  authorized  to  decree  a  provision 
for  the  alimony  of  the  wife,  which  should  continue  be- 
yond the  life  of  her  husband  is  clearly  untenable ;"  and 
the  chancellor  then  proceeds  to  give  reasons  for  that 
position.  But  in  order  that  alimony  may  continue  be- 
yond the  joint  lives  of  the  parties,  the  intention  must  be 
unequiA'ocally  expressed  in  the  judgment.  {Johns  v. 
Johns,  supra).  If  the  action  is  brought  by  the  wife, 
the  court  has  no  power  to  require  a  release  of  her  dower 
in  a  final  judgment.  {Forrest  v.  Forrest,  6  Duer,  102; 
Grain  v.  Gavana,  36  Barb.  410).  If  the  judgment  con- 
tains no  mention  of  alimony  it  will  be  deemed  to  have 
been  refused.  {Eamp  x.  Eamp,  59  N.  Y.  212).  Prior 
to  the  year  1894  there  was  no  power  in  the  court  to 
modify  the  judgment  with  regard  to  the  granting  of  all- 
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mony  after  it  had  once  been  entered.  {Kamp  v.  Kamp, 
supra;  Welh  v.  Wells,  10  N.  Y.  St.  Rep.  248)  ;  unless  to 
correct  an  error  arising  from  inadvertence  {Li/iide  v. 
Lynde,  162  N.  Y.  405),  or  unless  in  the  judgment  the 
right  was  expressly  granted  to  make  a  subsequent  appli- 
cation concerning  alimony.  {Galusha  v.  Oalusha,  138 
N.  Y.  272,  281;  Haiisheld  v.  Handheld,  33  App.  Div. 
296).  But  by  chapter  728  of  the  Laws  of  1891  section 
1759  of  the  code  was  amended  so  as  to  give  the  court  the 
power,  upon  the  application  of  the  plaintiff,  to  modify 
the  directions  of  the  final  judgment  respecting  plain- 
tiff's support  or  the  education  and  maintenance  of  chil- 
dren. By  chapter  891  of  the  Laws  1895  the  power  was 
given  thus  to  modify  upon  the  application  of  either 
party.  It  was  held  that  these  amendments  were  not 
intended  to  apply  to  judgments  previously  rendered. 
(Walker  v.  Walker,  155  N.  Y.  77).  By  chapter  742  of 
the  Laws  1900  section  1759  was  again  amended  so  as  to 
give  the  court  the  poAver  to  annul,  vary  or  modify  such 
directions  of  a  final  judgment  whether  theretofore  or 
thereafter  granted.  But  in  Livingston  v.  Livingston 
(173  N.  Y.  377)  the  amendment  of  1900  was  declared 
unconstitutional  so  far  as  it  attempted  to  confer  a 
power  upon  the  court  to  affect  judgments  rendered  be- 
fore the  amendment,  the  court  holding  the  right  to  de- 
mand alimony  under  the  judgment  to  be  the  vested 
property  of  plaintiff,  of  which  the  legislature  is  power- 
less to  deprive  her.  Alimony  is  not,  however,  property 
in  such  a  sense  that  it  can  be  appropriated  to  the  pay- 
ment of  a  debt  of  the  wife  existing  prior  to  the  date  of 
the  decree.  [Romaine  v.  Cliauncey,  129  N.  Y.  566).  It 
is  in  the  discretion  of  the  court  to  provide  that  alimony 
be  paid  from  the  time  the  action  was  begun.  [McCarthy 
V.  McCarthy,  143  N.  Y.  235). 

By  chapter  339  of  the  laws  of  1904  (taking  effect  Sept. 
1,  1904),  section  1771  was  amended  by  the  addition  of 
the  following  clause :  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  2  of  title  1  of  chapter  XV 
of  the  code  (for  divorce),  and  a  final  judgment  of  di- 
vorce has  been  rendered  in  her  favor,  the  court,  upon 
the  application  of  the  defendant  on  notice,  and  on  proof 
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of  the  marriage  of  the  plaintiff  after  such  final  judg- 
ment, must  by  order  modify  such  final  judgment  and 
any  orders  made  with  respect  thereto,  by  annulling  the 
provisions  of  such  final  judgments  or  orders,  or  of  both 
directing  payments  of  money  for  the  support  of  the 
plaintiff.  It  will  be  noted  that  the  language  of  this 
amendment  is  mandatory ;  and  it  would  seem  to  work  a 
decided  change  in  the  law  on  this  subject. 

The  final  judgment  in  such  an  action  may  award 
costs,  in  favor  of  or  against  either  party,  and  an  execu- 
tion may  be  issued  for  the  collection  thereof,  as  in  an 
ordinary  case ;  or  the  court  may,  in  the  judgment,  or  by 
an  order  made  at  any  time,  direct  the  costs  to  be  paid 
out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court.     ( Co.  Civ.  Proc.  §  1769 ) . 

Section  1769  further  provides  that  the  court,  in  an 
action  for  a  divorce  or  separation,  may,  in  its  discretion, 
during  the  pendency  of  the  action,  from  time  to  time 
make  and  modify  an  order  or  orders  requiring  the  hus- 
band to  pay  any  sum  or  sums  of  money  necessary  to  en- 
able the  wife  to  carry  on  or  defend  the  action.  In 
Griffin  v.  Griffin  (47  N.  Y.  134),  which  was  an  action  by 
the  husband  to  annul  a  marriage,  the  court  held  that,  by 
virtue  of  its  general  equity  powers,  it  could,  in  the  final 
judgment,  award  the  successful  wife  extra  expenses  and 
counsel  fees,  theretofore  expended  or  incurred  by  her, 
beyond  the  taxable  costs.  But  the  jurisdiction  of  the 
courts  in  annulment  actions  is  said  to  be  inherent  in  it 
as  a  part  of  its  equitable  jurisdiction,  as  we  have  seen 
heretofore;  the  jurisdiction  in  divorce  actions,  on  the 
other  hand,  is  purely  statutory,  and  section  1769  con- 
tains the  only  provision  for  allowances  to  the  wife,  and 
it  is  now  settled  beyond  all  doubt  that  no  allowance  can 
be  made  for  past  expenses;  the  object  of  the  code  pro- 
vision as  to  allowances  is  to  enable  her  to  carry  on  or  de- 
fend the  action,  and  where  she  has  been  able  to  do  that 
from  her  own  resources  or  upon  her  own  credit,  there  is 
no  statutory  provision  for  her  reimbursement.  {Bead- 
Jeston  V.  Beadleston,  103  N.  Y.  402 ;  McCarthy  v.  Mc- 
Carthi/,  137  N.  Y.  500;  Poillon  v.  Poillon,  75  App.  Div. 
536). 
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In  this  connection  it  is  to  be  furtlier  noted  that  the 
amendments  of  1903,  introducing  the  decree  nisi,  di- 
rects, among  other  things,  that  the  interlocutory  judg- 
ment may,  in  the  discretion  of  the  court,  provide  for  the 
payment  of  alimony  until  the  entry  of  final  judgment; 
that  it  may  include  a  judgment  for  costs,  when  costs 
are  awarded,  in  which  case  said  judgment  for  costs  shall 
be  docketed  by  the  clerk,  and  thereupon  shall  have  the 
same  force  and  effect  as  if  docketed  upon  the  entry  of 
final  judgment  therein,  except  that  it  shall  not  be  en- 
forcible  by  execution  or  punishment  until  the  entry  of 
final  judgment  in  said  action.  (Co.  Oiv.  Proc.  §  1774, 
as  amended  by  chap.  488,  L.  1903). 

Where  a  marriage  is  dissolved,  as  prescribed  in  this 
article,  the  plaintiff  may  marry  again,  during  the  life- 
time of  the  defendant;  but  a  defendant,  adjudged  to  be 
guilty  of  adultery,  shall  not  marry  again,  until  the 
death  of  the  plaintiff.  But  this  section  does  not  pre- 
vent the  remarriage  of  the  parties  to  the  action.  (Co. 
Civ.  Proc.  §  1761). 

This  provision  has  no  extraterritorial  effect;  and  a 
second  marriage  contracted  by  the  guilty  party  in  an- 
other state  is  not  void  although  it  is  forbidden  by  this 
section.  {Kerrison  v.  Kerrison,  8  Abb.  N.  C.  444;  Van 
Toorhis  v.  Brintnall,  86  N.  Y.  18).  Marshall  V.  Mar- 
shall (2  Hun,  238)  is  overruled.  Neither  is  it  a  con- 
tempt of  court  for  the  guilty  party  to  contract  such  a 
marriage  out  of  the  state.  {Thorp  v.  Thorp,  90  N.  Y. 
602).  A  marriage,  however,  contracted  by  the  guilty 
party  in  defiance  of  this  prohibition  within  the  state  is 
not  valid.  (Cropseij  v.  Ogdeii,  11  N.  Y.  288).  The  sec- 
tion of  the  revised  statutes  respecting  the  same  subject 
was  excepted  from  repeal  by  the  repealing  act  of  1880 
and  is  still  in  force  (2  Kev.  Stat.  146,  §  49;  Laws  of 
1897,  chap.  452)  and  provides  that  the  complainant 
may  marry  again  during  the  lifetime  of  the  defendant, 
after  a  judgment  of  absolute  divorce;  but  that  no  de- 
fendant convicted  of  adultery  shall  marry  again  until 
the  death  of  the  complainant,  unless  the  court  in  which 
the  judgment  of  divorce  was  rendered,  shall  in  that 
respect  modify  such  judgment;  which  modification  shall 
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only  be  made  upon  satisfactory  proof  that  five  years 
have  elapsed  since  the  decree  of  divorce  was  rendered, 
and  that  the  conduct  of  the  defendant  since  the  dissolu- 
tion of  the  marriage  has  been  uniformly  good.  Chap- 
ter 452,  Laws  of  1897,  struck  out  the  requirement  that 
plaintiiT  should  have  remarried.  The  proper  mode  of 
applying  to  the  court  for  leave  to  marry  under  the  pro- 
visions of  this  statute,  is  by  petition  showing  that  the 
facts  exist  which  permit  the  court  to  authorize  such  a 
marriage  to  be  made.  This  petition  should  be  verified. 
The  court  may  direct  notice  to  be  given  to  any  person 
who  is  likely  to  be  affected  by  the  order.  In  Greene's 
Case  (8  Abb.  N.  C.  450)  the  court  referred  the  petition 
to  a  referee  with  directions  to  take  proof  and  report  the 
testimony  and  his  opinion  to  the  court;  and  with  the 
further  direction  that  the  petition  might  be  brought  to 
a  hearing  on  five  days'  notice  to  the  parties  who  had  ap- 
peared to  oppose  the  application.  It  would  seem  that 
in  all  cases  it  is  advisable  that  notice  of  the  proceedings 
for  the  application  should  be  given  to  the  opposing 
party  in  the  action.  Proceedings  upon  the  coming  in 
of  the  referee's  report  are  the  same  as  those  which  are 
had  upon  any  other  incidental  reference.  If  it  appears 
from  that  report  that  the  facts  exist  which  authorize  the 
court  to  permit  a  new  marriage  to  be  made,  such  leave 
will  be  given.  {Pecl<  v.  Peck,  8  Abb.  N.  C.  400).  A 
judgment  for  a  divorce  may  be  set  aside  for  fraud  or  for 
the  failure  of  the  court  to  get  jurisdiction  or  for  collu- 
sion or  irregularity  affecting  the  jurisdiction,  {^\'ort- 
niaii  V.  Woi-tman,  17  Abb.  Pr.  66;  Singer  v.  Singer,  41 
Barb.  139;  Megarge  v.  AJe gorge,  2  Wk.  Dig.  352).  An 
application  to  set  aside  the  judgment  should  be  made 
upon  motion  and  not  by  a  new  action.  {Megarge  v. 
Megarge,  supra).  But  it  cannot  be  made  by  motion 
after  plaintiff's  death.  {Groh  v.  Groh,  35  Misc.  354). 
Such  an  application  may  be  made  after  the  prevailing 
party  has  married  again.  {Wortmau  v.  Wortman, 
supra).  If  made  for  irregularity  it  should  be  made 
within  one  year,  or  it  will  be  denied  for  laches. 
(Schmidt  v.  Schmidt,  1  Wk.  Dig.  24).  Where  such  ap- 
plication  is  made,    it   will   be   granted   only   for   good 
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reason,  and  after  careful  and  grave  consideration. 
(WoitinciH  V.  Wort  man,  supra;  see  also  Crocker  v. 
Crocker,  Sheld.  257).  One  who  has  married  a  person 
divorced  with  leave  to  marry  again,  cannot  maintain  an 
action  to  set  aside  the  judgment  of  divorce  for  fraud  or 
collusion,  if  the  court  has  jurisdiction.  {Buger  v. 
Heckel,85'N.  Y.  483). 


ARTICLE  IV. 

ACTION  FOR  SEPARATION. 

SECTION. 

1.  For  what  causes  an  action  for  'a  separation  may  be  maintained. 

2.  Who  may  bring  such  an  action. 

3.  Pleadings. 

4.  Proceedings  in  the  action. 

Sec.    1.    For   irliat   causes  an  action,  for  a,   separation  may  be 
maintained. 

In  either  of  the  cases  specified  in  section  1763  an 
action  may  be  maintained,  by  a  husband  or  wife,  against 
the  other  party  to  the  marriage,  to  procure  a  judgment, 
separating  the  parties  from  bed  and  board,  forever,  or 
for  a  limited  time,  for  either  of  the  following  causes : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff 
by  the  defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards 
the  plaintiff,  as  may  render  it  unsafe  and  improper  for 
the  former  to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal 
of  the  defendant  to  provide  for  her.  (Co.  Civ.  Proc. 
§  1762). 

The  court  can  only  adjudge  a  separation  in  the  cases 
in  which  it  is  authorized  to  do  so  by  the  statute.  {Davis 
v.  Davis,  75  N.  Y.  221) .  It  is  well  settled  that  in  actions 
of  this  nature,  a  judgment  of  separation  is  to  be  cau- 
tiously granted,  and  all  these  actions  are  rather  to  be 
checked  than  encouraged.  {Van  Veghten  v.  Van  Vegh- 
ten,  4  Johns.  Ch.  501).  It  may  be  laid  down  as  a  gen- 
eral rule  that  where  the  husband  is  the  plaintiff  in  an 
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action  of  this  kind  a  separation  will  be  granted  only  in 
a  very  strong  and  plain  case;  because,  if  granted,  the 
wife  has  no  claim  for  support.  {Palmer  V.  Palmer,  1 
Paige,  276 ) .  The  common  law  has  given  the  husband  a 
sufficient  power  over  the  wife  as  to  render  an  interfer- 
ence of  the  court  unnecessary  in  all  ordinary  cases 
{Perry  v.  Ferry,  2  Paige  501)  ;  and  to  sustain  an  action 
of  that  kind  by  him,  it  is  not  sufficient  to  show  a  single 
act  of  violence  on  the  wife's  part  against  him,  ot  even  a 
series  of  such  acts,  so  long  as  there  is  no  reason  to  sup- 
pose that  he  will  not  be  able  to  protect  himself  and  his 
family  by  the  proper  exercise  of  his  marital  power. 
{Perry  v.  Perry,  1  Barb.  Ch.  516).  Repeatedly  forging 
the  husband's  name  to  commercial  paper  is  not  a  ground 
for  the  action  against  the  wife,  in  the  absence  of  evi- 
dence of  a  malevolent  feeling  on  her  part.  {Weaver  v. 
Wearer,  74  App.  Div.  591).  The  cause  of  separation 
which  is  mentioned  in  the  second  subdivision,  namely, 
such  conduct  on  the  part  of  the  defendant  towards  the 
plaintiff  as  might  render  it  unsafe  and  improper  for  the 
former  to  cohabit  with  the  latter,  does  not  differ  practi- 
cally from  the  first  cause  which  is  the  cruel  and  in- 
human treatment  of  the  plaintiff  by  the  defendant.  To 
establish  cruel  and  inhuman  treatment  which  is  suf- 
ficient to  authorize  the  courts  to  decree  a  separation,  it 
must  appear  that  there  is  ill  treatment  and  personal  in- 
jury, or  a  reasonable  apprehension  of  personal  injury. 
Words  of  menace  accompanied  by  a  probability  of 
bodily  violence  will  be  sufficient ;  and  it  may  be  enough 
if  they  are  such  as  inflict  indignity  and  threatened  pain. 
It  will  be  the  duty  of  the  court  to  release  thfe  suffering 
party  from  continuing  cohabitation  under  such  treat- 
ment. {Whispell  V.  Whispell,  4  Barb.  217).  The  cruelty 
which  entitles  the  injured  party  to  a  divorce  consists 
only  in  that  kind  of  conduct  which  injures  the  life  or 
health  of  the  defendant,  and  renders  cohabitation  un- 
safe; and  a  judgment  of  separation  should  never  be 
allowed  except  for  the  protection  of  the  innocent  party 
from  such  conduct  and  for  the  punishment  of  the  guilty. 
{Perry  v.  Perry,  2  Paige,  501).  But  to  warrant  a  sepa- 
ration the  cruel  and  inhuman  treatment  need  not  consist 
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of  injury  to  the  person  of  the  plaintiff.  {Wearer  v. 
Wearer,  74  App.  Div.  591,  594;  Fitz  put  rick  v.  Fitspat- 
rick,  21  Misc.  378) .  A  person  who  in  the  presence  of  his 
wife,  and  in  spite  of  her  entreaties  unmercifully  beats 
her  children,  inflicts  such  an  injury  to  her  feelings  as  to 
be  cruel  and  inhuman  within  the  meaning  of  the  statute. 
{Bihin  v.  Bihin,  17  Abb.  Pr.  19).  A  false  and  malicious 
charge  of  adultery  against  the  wife  is  cruel  and  inhuman 
treatment;  and  if  it  is  accompanied  with  threats  of  vio- 
lence it  is  sufficient  to  authorize  a  separation.  ( Walter- 
mire  V.  Waltermire,  110  N.  Y.  183;  Kennedy  v.  Kennedij, 
47  N.  Y.  Super.  Ct.  Eep.  56).  But  if  such  charges  are 
made  in  good  faith,  and  especially  if  the  defendant  has 
reasonable  grounds  for  believing  them  to  be  true,  and 
the  threats  which  accompanied  them  were  mere  casual 
ebullitions  of  passion,  and  are  used  to  emphasize  the 
charges  which  he  had  reason  to  believe  true,  and  with- 
out any  real  intention  of  inflicting  bodily  harm,  and  if 
the  plaintiff  had  no  sufficient  reason  for  believing  that 
bodily  harm  would  be  inflicted  upon  her,  she  would  not 
be  entitled  to  a  separation,  because  of  such  charges.  If 
a  husband  has  reason  to  suspect  his  wife  of  infidelity,  it 
is  not  cruel  and  inhuman  to  charge  her  with  it,  although 
personal  violence  is  not  justifiable.  {Kennedy  v.  Ken- 
nedy, 73  N.  Y.  369 ;  De  Meli  v.  De  Meli,  5  Oiv.  Proc.  Kep. 
306;  affd.,  11  N.  Y.  St.  Kep.  291,  and  120  N.  Y.  485). 
Committing  the  wife  to  an  insane  asylum  is  not  a  ground 
for  the  action,  no  evidence  appearing  of  bad  faith  on  the 
husband's  part.  {KuMer  v.  Kuster,  37  Misc.  136).  It 
is  held  in  the  English  cases  that  the  communicating  of 
a  venereal  disease  by  the  husband  to  the  wife  is  cruelty 
only  when  the  disease  is  knowingly  and  wifully  com- 
municated. {Anonymous,  17  Abb.  N.  0.  231,  and  cases 
cited  on  p.  233).  It  is  believed  that  is  not  the  law  of 
this  state;  but  that  where  a  person  has  communicated 
a  venereal  disease  to  his  wife,  that  of  itself,  would  be 
sufficient  to  entitle  her  to  a  separation,  especially  if  her 
health  suffered  from  it ;  and  if  there  were  any  facts  con- 
nected with  the  matter  which  rendered  the  communicat- 
ing of  such  a  disease  excusable,  the  burden  would  be 
upon  the  husband  to  prove  it.     Intoxication,  although 
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it  be  frequent,  is  not  a  ground  for  a  separation  {Mason 
V.  Mason,  1  Edw.  Ch.  278) ;  but  will  have  weight  in  con- 
nection with  other  facts.  {Kissam  v.  Kissam,  21  App. 
Div.  142).  Nor  is  it  a  sufficient  ground  that  the  de- 
fendant frequently  threatens  the  plaintiff  with  bodily 
harm  unless  such  threats  give  rise  to  apprehensions  of 
immediate  personal  violence.  {Mason  v.  Mason,  supra; 
Kennedy  v.  Kennedy,  73  N.  Y.  369).  Acts  which  cause 
mere  mental  suffering  but  which  do  not  affect  the  health 
of  the  plaintiff  are  not  sufficient  to  entitle  the  plaintiff 
to  a  separation  {Paisley  v.  Paisley,  2  Law  Bull.  6j  De 
Meli  V.  DeMeli,  5  Civ.  Proc.  Kep.  306;  affd.,  120  N.  Y. 
485)  ;  but  where  the  proof  shows  that  the  husband 
habitually  treats  his  wife  with  harshness  and  is  guilty 
of  annoying  and  disgusting  conduct  towards  her,  and 
his  speech  to  her  is  insulting  and  threatening,  so  that 
her  life  is  rendered  unhappy  and  miserable,  and  that 
her  health  suffers  in  consequence,  the  courts  will  lay 
hold  of  very  slight  instances  of  violence  or  slight  rea- 
sons of  apprehended  violence  to  enable  them  to  grant 
a  separation.  {Kelly  v.  Kelly,  Law  Rep.,  2  P.  &  D. 
31,  59). 

Separation  will  not  be  granted  simply  because  the 
parties  cannot  live  in  harmony  with  each  other.  {Davis 
V.  Davis,  1  Hun,  444).  Whenever  the  behavior  of  the 
husband  makes  it  appear  that  the  wife  should  leave  his 
house  and  cease  to  cohabit  with  him,  she  may  have  a 
separation,  although  she  has  abandoned  him.  {Walter- 
mire  V.  Waltermire,  110  N.  Y.  183;  Fitzpatrick  v.  Fits- 
pat  rick,  21  Misc.  378).  To  constitute  abandonment  of 
the  plaintiff  by  the  defendant  as  a  ground  for  a  judicial 
separation,  there  must  be  a  final  departure  with  the 
intention  not  to  return,  without  any  sufficient  reason 
therefor,  and  without  consent  of  the  other  party.  ( Vhl- 
mann  v.  Vhhnann,  17  Abb.  N.  C.  236,  cases  cited  on  p. 
260 ;  Clearman  v.  Glearman,  2  N.  Y.  Supp.  356 ;  s.  C,  18 
N.  Y.  St.  Rep.  272;  Williams  v.  Williams,  130  N.  Y. 
193).  If  the  abandonment  is  by  the  consent  of  the 
opposite  party,  it  will  not  be  ground  to  adjudge  a 
separation.       {De  Meli  v.  De  Meli,  supra;  Simon  v. 
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Simon,  6  App.  Div.  469;  affd.  on  op.  below,  159  K.  Y. 
549;  Powers  v.  Foa-ers,  33  App.  Div.  126).  A  refusal 
to  live  with  the  wife  is  an  abandonment,  although  the 
husband  supports  her.  (Clcunnaii  v.  Cleannaii,  supra). 
Such  an  abandonment  is  now  sufficient  reason  for  a 
separation.  (Id.).  That  was  not  the  case  under  the 
revised  statutes,  where  abandonment  alone  was  not  a 
sufficient  cause,  but  there  must  have  been  joined  Avith 
it  a  refusal  by  the  husband  to  support  the  wife.  {At- 
tcater  v.  Atwutcr,  53  Barb.  621).  Such  is  not  now  the 
case.  Where  the  wife  left  without  cause,  but  before  the 
action,  came  back  to  the  husband,  and  he  refused  to 
receive  her  or  support  her,  it  was  held  that  she  was 
entitled  to  a  judgment  of  separation.  {Wandell  v. 
Wandell,  N.  Y.  Daily  Reg.  Aug.  4,  1883;  Williams  v. 
Williams,  130  N.  Y.  193). 

Sec.   2.   AVbo  may  bring  such,  an  action. 

Such  an  action  may  be  maintained,  in  either  of  the 
following  cases : 

1.  Where  both  parties  are  residents  of  the  state,  when 
the  action  is  commenced. 

2.  Where  the  parties  Avere  married  within  the  state, 
and  the  plaintiff  is  a  resident  thereof,  when  the  action  is 
commenced. 

3.  Where  the  parties,  having  been  married  without 
the  state,  have  become  residents  of  the  state,  and  have 
continued  to  be  residents  thereof  at  least  one  year;  and 
the  plaintiff  is  such  a  resident,  Avhen  the  action  is  com- 
menced.     (Co.  Civ.  Proc.  §  1763). 

Where  the  marriage  took  place  out  of  the  state,  it  has 
been  held  the  plaintiff  cannot  maintain  an  action  unless 
she  is  a  resident  of  the  state  at  the  time,  and  unless  both 
parties  have  resided  within  the  state  for  one  year. 
{Bamsden  v.  Ramsden,  28  Hun,  285;  affd.  on  other 
oTounds,  91  N.  Y.  281).  .  But  a  more  recent  decision 
holds  that  where  both  parties  are  residents,  the  action 
can  be  maintained  without  regard  to  the  length  of  time 
they  have  been  residents,  under  subdivision  1  of  section 
1763 ;  and  that  subdivisions  2  and  3  of  that  section  apply 
19 
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only  where  one  party  is  a  non-resident.  {Bierstadt  v. 
Bierdstadt,  29  App.  Div.  210).  Residence  under  this 
section  means  the  place  of  the  permanent  abode  of  the 
parties  as  distinguished  from  their  temporary  residence. 
{De  Meli  v.  De  Meli,  120  N.  Y.  485).  If  a  married 
woman  dwells  within  the  state  when  she  commences  the 
action  against  her  husband  for  a  separation  she  is 
deemed  a  resident  thereof  although  her  husband  lives 
elsewhere.      (Co.  Civ.  Proc.  §  1768). 

Sec.   3.   Pleadings. 

The  complaint  in  such  an  action  must  specify  particu- 
larly the  nature  and  circumstances  of  the  defendant's 
misconduct,  and  must  set  forth  the  time  and  place  of 
each  act  complained  of,  with  reasonable  certainty.  ( Co. 
Civ.  Proc.  §  1764). 

The  complaint  in  this  action  is  bad  on  demurrer  if  it 
does  not  specify  the  nature  and  circumstances  of  the 
acts  relied  on  to  constitute  the  cruel  and  inhuman  treat- 
ment; and  set  forth  the  times  and  places  where  such 
acts  occurred  with  reasonable  certainty.  {Walton  v. 
Walton,  32  Barb.  203).  It  is  no  answer  to  a  demurrer 
to  say  that  the  defendant  may  move  for  a  bill  of  par- 
ticulars, or  to  make  the  complaint  definite  and  certain. 
(Id.).  Acts  of  violence  towards  other  members  of  the 
family  and  towards  the  servants  are  proper  to  allege 
for  the  purpose  of  showing  the  conduct  on  the  part  of 
the  defendant,  not  only  towards  the  plaintiff,  but 
toward  others  in  the  family,  and  thereby  satisfying  the 
court  that  it  is  unsafe  for  the  plaintiff  to  cohabit  with 
the  defendant.  {Perry  v.  Perry,  1  Barb.  Ch.  516). 
There  is  no  statutory  requirement  of  the  complaint,  ex- 
cept that  stated  in  the  section  last  quoted;  and  in  all 
respects  other  than  that,  it  is  governed  by  the  same 
rules  as  the  complaint  in  other  cases.  If  the  complaint 
is  not  sufficiently  specific  the  defendant  may  move  to 
make  it  definite  and  certain,  or  he  would  be  entitled  in 
a  proper  case  to  a  bill  of  particulars. 

The  defendant  may  set  up,  in  justification,  the  mis- 
conduct of  the  plaintiff;  and  if  that  defense  is  estab- 
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lished  to  the  satisfaction  of  the  court,  the  defendant  is 
entitled  to  judgment.      (Co.  Civ.  Proc.  §  1765). 

The  defendant  may  set  up  as  a  counterclaim  a  cause 
of  action  against  the  plaintiff  for  a  separation  or  for  a 
divorce  (Co.  Civ.  Proc.  §  1770)  ;  and  on  the  proofs  of  the 
facts  set  up  in  the  answer,  the  defendant  would  be  en- 
titled to  a  judgment  of  separation  or  divorce  as  the  case 
might  be;  and  if  the  wife  was  the  defendant,  to  a  rea- 
sonable support  as  though  she  had  been  the  plaintiff  in 
the  action,  {^yaltcrmire  V.  ^Yalterm^re,  110  N.  Y.  183; 
Van  Benthuysen  v.  Tan  Benthuysen,  17  N.  Y.  St.  Rep. 
978).  Defendant  may  set  up  plaintiff's  adultery  as  a 
counterclaim  and  obtain  a  judgment  of  divorce  thereon. 
(Israel  v.  Israel,  38  Misc.  335).  Whether  defendant 
can  by  way  of  counterclaim  have  judgment  annulling 
the  marriage,  such  marriage  being  voidable  only  and 
not  void,  see  Taylor  v.  Taylor  (25  Misc.  566;  63  App. 
Div.  231;  173  N.  Y.  266).  The  defendant  may  set  up 
any  provocation  which  led  to  any  act  of  cruelty  specified 
in  the  complaint  (Devaismes  v.  Devaismcs,  3  Co.  Kep. 
121)  ;  and  it  is  proper  that  the  answer  should  state  all 
the  reasons  for  and  circumstances  attending  the  mis- 
conduct which  is  alleged,  which  might  justify  it  or  miti- 
gate it.  (Rose  V.  Rose,  52  Hun,  154).  The  misconduct 
which  will  operate  as  a  defense  to  the  action  for  a 
separation  need  not  necessarily  have  been  the  cause  of 
the  cruelty  in  order  to  be  available  to  the  defendant  as 
a  defense;  and  such  misconduct  is  of  itself  a  bar.  [Doe 
V.  Roe,  23  Hun,  19 ) .  Adultery  of  the  wife  is  such  mis- 
conduct. ( Id. ) .  Defendant  should  not  be  confined  to 
the  proof  of  misconduct  contemporaneous  with  the 
alleged  cruelty,  but  should  be  allowed  to  show  plain- 
tiff's conduct  during  the  previous  married  life.  (Powers 
V.  Poioers,  84  App.  Div.  588).  To  constitute  a  defense, 
it  is  not  necessary  that  plaintiff's  misconduct  should  be 
such  as  to  give  defendant  a  cause  of  action  thereon, 
either  for  a  separation  or  for  divorce.  ( Simon-  v.  Simon, 
15  Misc.  515;  6  App.  Div.  469 ;  159  N.  Y.  549 ;  Powers  v. 
Powers,  supra;  Deisler  v.  Deislcr,  59  App.  Div.  207). 
A  wife  is  not  guilty  of  desertion  where  she  offers  to 
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return  home  but  refuses  to  do  so  when  harsh  and  un- 
reasonable terms  are  imposed  as  a  condition  of  her 
return.  {Williams  v.  Williams,  130  N.  Y.  193).  Con- 
duct on  the  part  of  the  wife  towards  the  husband  which 
is  calculated  to  irritate  and  provoke  him  or  to  excite 
his  jealousy  or  to  alienate  his  affections  from  her  may 
be  set  up  in  the  answer.  {Hopper  v.  Hopper,  11  Paige, 
46;  Croio  v.  Croir,  7  Civ.  Proc.  Rep.  423).  If  the  de- 
fense is  that  the  conduct  of  the  plaintiff  has  been  con- 
doned, such  condonation  must  be  pleaded.  {Roe  v.  Roe, 
14  Hun,  612).  Sexual  intercourse  between  the  parties 
after  the  commission  of  the  acts  of  cruel  and  inhuman 
treatment  is  not  necessarily^,  as  a  matter  of  law,  con- 
donation by  the  wife.  {Cox  v.  Cox,  23  N.  Y.  St.  Rep. 
691;  Doe  v.  Doe,  52  Hun,  405).  Condonation  is  only 
conditional  forgiveness.  {Burr  v.  Burr,  10  Paige,  20). 
It  is  always  subject  to  the  condition  that  the  husband 
shall  afterwards  treat  his  wife  with  conjugal  kindness. 
Cruelty  which  has  been  condoned  will  be  revived  by  sub- 
sequent acts  of  cruel  and  inhuman  treatment,  which  of 
themselves  would  not  have  been  sufficient  to  justify  a 
separation.  {Whispell  v.  Whispell,  4  Barb.  217).  See 
on  this  subject  also  article  III,  section  1,  supra.  Upon 
the  trial  of  an  action  for  a  separation,  proof  of  former 
acts  which  have  been  condoned  are  competent  and 
material  to  give  character  to  subsequent  acts  and  show 
the  intent  and  purpose  of  the  defendant  and  the  con- 
tinuance of  such  an  intent.  {Doe  v.  Doe,  52  Hun,  405). 
It  is  a  defense  to  the  action  that  a  previous  decree  had 
been  obtained  in  a  like  action  and  had  never  been  re- 
voked by  order  of  court.  {Eohhy  v.  Hohhy,  5  App. 
Div.  496). 

Sec.   4,    Proceedings  in  the  action. 

The  proceedings  in  this  action  are  the  same  as  in 
other  actions,  and  have  been  discussed  in  a  former 
article  in  this  chapter.  The  court  shall  in  no  case  order 
the  reference  to  a  referee  nominated  by  either  party  or 
to  a  referee  agreed  upon  by  the  parties,  nor  without 
proof  by  affidavit  conformable  to  the  rules  relating  to 
the  manner  and  the  proof  of  the  service  of  the  summons 
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and  complaint.  Notice  of  appearance  and  retainer 
shall  not  be  sufficient  to  excuse  such  proof.  (Genl. 
Rule,  72).  Xo  judgment  shall  bo  made  of  course  by 
the  default  of  the  defendant,  or  in  consequence  of  any 
neglect  to  appear  at  the  hearing  of  the  cause,  or  by  con- 
sent. Every  such  cause  shall  be  heard  after  the  trial 
of  the  issue,  or  upon  the  coming  in  of  the  proofs  at  a 
special  term  of  the  court.  (Genl.  Rule,  76).  The  pro- 
visions of  general  rule  72  pi-ohibiting  a  reference  to  take 
proof  of  the  facts  where  defendant  fails  to  answer,  are 
not  applicable  to  this  action.  Judgment  cannot  be 
taken  as  of  course  upon  a  referee's  report  whether  the 
reference  be  to  hear  and  determine  or  to  take  proof  of 
the  facts  upon  defendant's  default,  and  judgment  must 
be  rendered  by  the  court.      (Co.  Civ.  Proc.  §  1229). 

As  to  the  granting  of  an  order  of  arrest  see  those 
titles  in  volume  I  of  this  work,  and  also  article  III, 
section  2,  supra.  As  to  the  granting  of  alimony  and 
counsel  fees,  see  article  V,  infra. 

This  action  cannot  be  joined  with  an  action  for  a 
divorce  on  the  ground  of  adultery.  {Buchhols  v.  Buch- 
holz,  1  How.  Pr.  N.  S.  46;  Zorii  v.  Zorn,  38  Hun,  67). 
Proceedings  in  these  actions  will  not  be  stayed  be- 
cause the  defendant  has  been  adjudicated  an  habitual 
drunkard,  and  a  committee  of  his  person  and  estate  has 
been  appointed.  (Gregg  \.  Gregy,  4:8  Hvlji,  ^51).  Pro- 
ceedings on  default  are  the  same  as  when  the  action  is 
brought  for  an  absolute  divorce  (art.  Ill,  §  2,  supra), 
except  that  in  an  action  for  a  separation  a  reference  can 
be  had  to  take  proof  of  the  facts.  The  proceedings  upon 
such  a  reference  are  stated  in  vol.  II,  pp.  411,  433,  438. 
Exceptions  must  be  filed  to  such  report.  (Vol.  II,  p. 
443).  Where  an  issue  is  joined  in  the  case  the  trial 
is  to  be  had  by  the  court  at  special  term ;  a  jury  trial  is 
not  a  matter  of  right.  (Packard  v.  Packard,  88 
App.  Div.  339).  The  judgment  cannot  be  entered 
without  application  to  the  court.  (Lewellyn  v.  Le- 
tvellyn,  1  Law  Bull,  35).  A  judgment  entered  by  con- 
sent is  absolutely  void,  even  though  the  parties  have 
acted  on  the  faith  of  it.  (Dailey  v.  Daileij,  9  Misc.  511) . 
Upon  this  subject  see  also  article  III,  section  2,  supra, 
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where  the  powers  and  duties  of  the  referee  and  of  the 
court  are  fully  discussed;  what  is  said  in  that  article 
applies  to  an  action  for  a  separation  as  well  as  to  an 
action  for  a  divorce. 

Where  the  action  is  brought  by  the  wife,  the  court 
may,  in  the  final  judgment  of  separation,  give  such 
directions,  as  the  nature  and  circumstances  of  the  case 
require.  In  particular,  it  may  compel  the  defendant 
to  provide  suitably  for  the  education  and  maintenance 
of  the  children  of  the  marriage,  and  for  the  support  of 
the  plaintiff,  as  justice  requires,  having  regard  to  the 
circumstances  of  the  respective  parties.  And  the  court 
may,  in  such  an  action,  render  a  judgment,  compelling 
the  defendant  to  make  the  provision  specified  in  this 
section,  where,  under  the  circumstances  of  the  case,  such 
a  judgment  is  proper,  without  rendering  a  judgment  of 
separation.      (Co.  Civ.  Proc.  §  1766). 

Where  the  husband  brings  his  action  against  the  wife 
and  succeeds,  the  court  has  no  power  to  make  an  allow- 
ance to  the  wife  for  her  support,  {^yaring  v.  Waring, 
100  N.  Y.  570 ) .  Neither  does  such  power  exist,  where, 
being  defendant,  the  husband  establishes  recrimination, 
and  the  Avife's  complaint  is  dismissed.  (Palmer  v. 
Palmer,  29  How.  Pr.  390).  It  is  only  when  the  action 
is  brought  by  the  wife  for  a  divorce  or  a  separation,  that 
an  allowance  for  alimony  can  be  made  to  her  upon  the 
final  judgment.  Such  an  allowance  is  only  incidental 
to  an  action  of  that  nature;  and  there  is  no  provision 
for  an  action  by  the  wife  against  her  husband  for  main- 
tenance and  support.  (Ramsden  V.  Ramsden,  91  N.  Y. 
281;  Davis  v.  Davis,  75  Id.  221).  As  to  the  amount  of 
alimony  see  article  III,  section  3,  supra.  It  was  form- 
erly held  that  judgment  as  to  alimony  could  not  be 
modified  after  it  had  once  been  entered  [Kamp  v.  Kamp, 
59  N.  Y.  212;  Wells  v.  WcUs,  10  N.  Y.  St.  Rep.  248), 
but  by  section  1771  of  the  code,  as  amended  by  chapter 
891  of  the  Laws  1895,  the  court  is  given  power,  upon  the 
application  of  either  party,  at  any  time  after  final  judg- 
ment, to  annul,  vary  or  modify  the  directions  for  the 
support  of  the  wife  contained  in  such  judgment.  Al- 
though this  provision  is  contained  in  section  1771,  it 
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would  seem  to  be  applicable  to  a  direction  for  the  wife's 
support  under  section  1766.  For  the  effect  of  recent 
legislation  authorizing  a  modification  of  the  final  judg- 
ment, reference  is  made  to  the  cases  cited  in  article  III, 
section  3,  of  this  chapter,  supra,  concerning  the  modifi- 
cation of  a  judgment  of  divorce.  As  to  the  provisions 
for  the  care,  custody  and  education  of  the  children,  see 
article  III,  section  3,  supra.  It  will  be  noticed  that  in 
this  action,  the  court  may  by  order  at  any  time  after 
final  judgment,  vary,  annul  or  modify  any  direction 
given  in  the  judgment  as  to  the  custody,  care  and  educa- 
tion of  any  of  the  children.  (Co.  Civ.  Proc.  §  1771). 
As  to  what  allowances  may  be  made  by  way  of  costs,  see 
article  III,  section  3,  supra. 

On  the  joint  application  of  the  parties,  accompanied 
with  satisfactory  evidence  of  their  reconciliation,  a 
judgment  for  a  separation,  forever,  or  for  a  limited 
period,  rendered  as  prescribed  in  this  article,  may  be 
revoked,  at  any  time,  by  the  court  which  rendered  it, 
subject  to  such  regulations  and  restrictions  as  the  court 
thinks  fit  to  impose.  (Co.  Civ.  Proc.  §  1767).  The 
judgment  can  be  revoked  only  by  order  of  the  court, 
and  not  by  mere  reconciliation  or  cohabitation.  {Jones 
V.  Jones,  90  Hun,  144;  HoTihy  v.  Hobhi/,  5  App.  Div. 
496). 

ARTICLE  V. 

CUSTODY  OF  CHILDREN  AND  ALLOWANCES  PENDING  ACTION. 

SECTION. 

1.  Custody  and   care  of  children. 

2.  Alimony  and  counsel  fees. 

3.  How  payment  compelled. 

Sec.    1.    Custody  and  care  of  children. 

The  court  may  in  its  discretion  during  the  pendency 
of  an  action  either  for  a  divorce  or  a  separation  from 
time  to  time  make  and  modify  an  order  or  orders  re- 
quiring the  husband  to  provide  suitably  for  the  educa- 
tion and  maintenance  of  the  children  of  the  marriage. 
(Co.  Civ.  Proc.  §  1769).     An  order  made  in  regard  to 
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the  maintenance  of  children  is,  of  course,  discretionary 
and  so  not  appealable  to  the  court  of  appeals.  The 
power  of  the  court  as  to  providing  for  the  care  and 
custody  of  the  children  and  the  considerations  which 
obtain  in  the  exercise  of  that  power,  upon  rendering 
final  judgment  in  the  action,  are  discussed  in  article  III, 
section  3,  supra.  The  same  considerations  apply  in 
making  an  order  pendente  lite.  In  giving  directions 
with  regard  to  the  care  and  custody  of  children,  their 
welfare  is  the  principal  thing  to  be  considered.  ( War- 
ing V.  Waring,  100  N.  Y.  570).  Where  the  custody  of 
the  children  is  awarded  to  one  parent,  during  the  pen- 
dency of  the  action,  the  court  may  require  him  to  give 
security  not  to  remove  the  children  from  the  jurisdiction 
of  the  court.  (People  v.  Paulding,  15  How.  Pr.  167). 
The  application  for  an  order  with  regard  to  the  custody 
and  care  and  support  of  the  children  should  be  by 
motion  on  notice  to  the  opposite  party,  and  upon  affi- 
davit showing  all  the  facts  which  may  be  necessary  to 
enable  the  court  to  make  a  proper  decision  in  the  mat- 
ter. The  opposing  party  may  always  oppose  the  appli- 
cation and  his  affidavits  should  state  whatever  facts  are 
necessary  to  correct  the  statements  in  the  moving  affi- 
davits or  to  enable  the  court  to  come  to  a  correct 
decision. 

Sec.    2.   Alimony  and  counsel  fees. 

Subdivision  1 — In  What  Cases  Allowed. 

The  court  is  authorized  by  statute  where  an  action  is 
brought  either  for  a  divorce  or  a  separation  during  the 
pendency  of  the  action,  to  make  from  time  to  time  such 
order  or  orders  as  may  be  proper  requiring  the  husband 
to  pay  such  sums  of  money  as  are  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  action,  and  for  her 
support;  having  regard  to  the  circumstances  of  the 
respective  parties.      (Co.  Civ.  Proc.  §  1769). 

As  to  the  power  of  the  court  in  actions  to  annul  a 
marriage,  see  article  II,  section  3,  supra.  In  actions  for 
a  divorce  or  a  separation  the  court  has  power  to  make 
an  allowance  to  the  wife,  no  matter  by  whom  the  action 
is  brought;  but  such  power  does  not  exist  where  the 
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action  is  brought  by  the  wife  for  her  support  and  main- 
tenance solely.  [Ramsden  v.  Ramadcn,  91  N.  Y.  281). 
In  actions  for  divorce  or  separation  the  power  to  make 
an  allowance  for  alimony  rests  upon  the  statute  solely. 
{Bcadleston  v.  Beadlcston,  103  N.  Y.  102).  At  the 
basis  of  the  exercise  of  the  power,  lies  the  relation  of 
husband  and  wife ;  and  if  that  does  not  exist,  the  power 
cannot  be  exercised  {Collins  v.  Collins,  71  N.  Y.  269)  ; 
as  where  it  appears  that  at  the  time  of  the  contract  of 
marriage  with  the  husband,  the  wife  was  under  a  dis- 
ability to  marry.  (Collins  v.  Collins,  80  N.  Y.  1). 
Alimony  and  allowances  for  expenses  will  not  be 
allowed  in  an  action  for  divorce  brought  by  one  claim- 
ing to  be  the  wife,  where  the  marriage  in  fact  is  denied 
by  the  answer,  until  after  the  actual  existence  of  the 
marital  relation  is  proved  to  the  satisfaction  of  the 
court  or  is  admitted.  The  court,  however,  is  not  limited 
to  the  allegations  of  the  complaint  and  the  denials  of 
the  answer.  If  other  legitimate  proofs  are  submitted 
which  make  out,  in  the  judgment  of  the  court,  a  fair 
presumption  of  the  fact  of  marriage,  it  has  the  power  to 
make  such  allowances.  (Brinliey  v.  Brinldey,  50  N.  Y. 
184).  For  the  purpose  of  authorizing  the  court  to 
grant  temporary  alimony,  it  is  not  necessary  that  the 
fact  of  marriage  be  so  conclusively  established  as  is 
required  for  permanent  alimony  or  for  other  ultimate 
purposes  of  the  action.  (Id.).  Where,  however,  the 
marriage  is  alleged  by  the  husband  but  denied  by  the 
wife,  and  the  existence  of  it  is  one  of  the  issues  to  be 
tried  in  the  action,  the  court  has  power  to  allow  alimony 
and  counsel  fee  to  the  wife.  (Htarl-iccathcr  v.  Stark- 
weather, 29  Hun,  488).  Although  the  power  exists,  yet 
the  granting  of  allowances  is  discretionary  with  the 
court.  {De  Llamosas  v.  De  TJamosas,  62  N.  Y.  618; 
Jones  v.  Jones,  2  Barb.  Ch.  146).  The  court  has  power 
not  only  to  refuse  the  allowance  but  it  may  for  good 
cause,  discontinue  or  suspend  the  alimony  if  it  has  been 
allowed.  (Jacobson  v.  Jacohson,  8  N.  Y.  St.  Rep.  383). 
In  actions  for  a  divorce,  if  the  wife  is  the  defendant, 
it  was  held  for  a  long  time,  that  it  was  almost  a  matter 
of  course  to  make  an  allowance  to  her  for  counsel  fee 
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and  alimony  where  it  appeared  that  she  was  destitute 
of  means  to  carry  on  her  suit  and  to  support  herself,  if 
the  husband  was  able  to  pay  an  allowance.  {Jones  v. 
JoneSj,  supra;  Leslie  v.  Leslie,  6  Abb.  Pr.  N.  S.  193). 
But  such  an  allowance  will  not  be  made  until  she  has  by 
answer  or  affidavit  disclosed  her  defense.  {Lewis  v. 
Leu-is,  3  Johns.  Ch.  51%;  Miller  v.  Miller,  27  Misc.  758). 
The  ancient  rule,  however,  has  been  somewhat  relaxed 
in  that  regard,  and  it  is  now  said  that  an  allowance  will 
not  be  granted  to  her  where  there  is  no  question  about 
the  adultery,  although  she  has  put  in  an  answer  denying 
it.  {Koch  V.  Kock,  42  Barb.  515;  Gri/^w  v.  Qriifin,  23 
How.  Pr.  189).  Where,  however,  she  denies  on  oath 
the  charge  of  adultery,  she  is  entitled  to  an  allowance 
for  her  support  and  to  enable  her  to  defend  the  action, 
although  affidavits  are  produced  on  the  part  of  the  hus- 
band showing  her  guilt,  unless  her  adultery  is  almost 
conclusively  established.  {Levy  v.  Levy,  29  Misc.  374; 
Glaser  v.  Glaser,  36  Misc.  231).  Where  there  is  a 
serious  contest,  the  question  of  guilt  will  not  be  tried 
by  conflicting  affidavits,  but  the  wife  will  be  allowed  to 
have  an  allowance  that  the  question  may  be  tried  in  the 
ordinary  way  in  which  issues  are  disposed  of.  {Hallock 
V.  Hallock,  4  How.  Pr.  160) .  If  the  wife  is  the  plaintiff, 
alimony  and  counsel  fees  are  granted  almost  as  a  matter 
of  course ;  unless  it  appears  very  clearly  that  she  has  no 
cause  of  action ;  or  that  the  defendant  has  no  property ; 
or  that  the  wife  has  sufficient  property  to  enable  her  to 
support  herself  and  to  pay  the  expenses  of  her  action. 
{Deslirough  v.  Desbrough,  29  Hun,  592;  Miles  v.  Miles, 
6  Wk.  Dig.  559).  Where,  however,  her  husband  being 
defendant,  makes  charges  of  adultery  against  her  in  the 
answer,  which  are  not  denied  by  her,  the  allowance  will 
be  refused.  {CoUiiis  v.  Collins,  71  N.  Y.  269).  So  an 
allowance  will  be  refused  where  she  is  the  plaintiff,  if 
the  charges  of  adultery  are  made  by  her  upon  informa- 
tion and  belief,  and  are  denied,  and  no  proof  of  them  is 
offered  upon  the  motion.  {Monk  v.  Monk,  7  Robt.  153; 
Wood  V.  Wood,  61  App.  Div.  96,  98.  But  in  such  a 
case,  it  has  been  held  that  the  court  will  allow  a  counsel 
fee  if  the  plaintiff  is  unable  to  pay  the  expenses  of  her 
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action,  although  there  may  be  some  doubt  of  her  success. 
{Brcnnaii  v.  Brennaii,  19  Wk.  Dig.  342). 

In  actions  for  a  separation,  alimony  and  counsel  fee 
^'ill  not  be  allowed  unless  the  wife  shows  that  she  has 
a  cause  of  action.  {Browne  \.  Browne,  9  Civ.  Proc. 
Eep.  180;  Bertscliy  v.  Bertschy,  14  Wk.  Dig.  111).  It 
has  been  the  general  policy  of  the  courts  in  New  York 
city,  of  late  years,  to  deny  alimony  and  counsel  fees  in 
separation  actions  and  leave  the  wife  to  her  summary 
remedies  in  the  police  courts.  {Patton  v.  Fatton,  13 
Misc.  726;  Israel  v.  Israel,  28  Misc.  57;  affd.  without  op., 
46  App.  Div.  623).  Alimony  and  counsel  fee  will  not 
be  allowed  in  a  separation  action  where  it  appears  that 
the  wife  has  property  sufficient  to  enable  her  to  carry 
on  the  action,  as  well  as  the  means  of  livelihood  {31  ax- 
well  v.  Maxxoell,  28  Hun,  566)  ;  nor  will  alimony  be 
allowed,  either  in  an  action  of  divorce  or  separation, 
where  the  defendant  has  made  the  wife  a  proper  sup- 
port {Collins  V.  Collins,  80  N.  Y.  1)  ;  nor  where  a  valid 
separation  agreement,  made  through  the  intervention 
of  a  trustee,  and  whereby  a  reasonable  provision  is 
made  for  the  wife's  support,  is  in  force  {Ortihe  v.  Griibe, 
65  App.  Div.  239 ) ;  nor  where  she  has  had  an  allowance 
for  her  support  in  another  action  {McDonough  v.  Mc- 
Donough,  26  How.  Pr.  193)  ;  nor  where  she  has  suffi- 
cient property  of  her  own  for  her  support,  although  not 
enough  to  pay  the  expenses  of  the  action.  {Bertschy  v. 
Bertschy,  supra).  The  mere  fact  that  a  wife,  who  is 
plaintiff  in  an  action  for  divorce,  has  some  separate 
property,  while  it  is  a  circumstance  to  be  considered  in 
measuring  the  amount  of  the  temporary  alimony,  does 
not  bar  her  rights  or  deprive  the  court  of  its  discretion 
upon  her  application  for  such  alimony,  when  it  appears 
that  the  property  did  not  come  from  her  husband,  and 
the  income  therefrom  is  not  so  great  as  to  render  all 
allowance  unnecessary.  {Merritt  v.  Merritt,  99  N.  Y. 
643;  Greene  v.  Greene,  59  App.  Div.  621).  Where  there 
is  a  doubt  of  her  ultimate  success  on  the  papers,  it  seems 
that  it  is  proper  to  give  a  counsel  fee  to  enable  her  to 
try  the  action  although  no  alimony  is  given.  {Douglas 
V.  Douglas,  13  Abb.  Pr.  N.  S.  291 ;  Masey  v.  Masey,  58 
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App.  Div.  619).  And  iu  the  case  of  a  valid  separation 
agreemeut,  counsel  fees  may  be  allowed,  although 
alimony  is  denied.  (Griihi-  v.  Gnthc,  supra),  "\^'hen 
alimony  is  alloAved,  the  right  to  have  it  does  not  cease 
by  the  making  of  the  referee's  report  in  favor  of  the 
husband,  nor  until  judgment  is  entered  in  the  action 
{Bcddleston  v.  Beadleston,  23  "\Vk.  Dig.  365;  Ronan  v. 
Ronuii,  32  Misc.  467)  ;  but  an  order  may  be  made,  under 
such  circumstances,  suspending  the  payment  of  alimony. 
{Luslc  V.  Lui^lc,  31  Misc.  312). 

The  court  may  require  the  husband  to  pay  the  neces- 
sary money  to  take  up  the  referee's  report,  or  for  any 
other  proper  specific  purpose  during  the  suit.  {Schloc- 
mer  v.  Schloem  er,  49  N.  Y.  82 ) .  But  the  court  cannot 
require  the  payment  by  the  husband  of  the  expenses 
necessary  to  be  paid  by  the  wife  in  compelling  him  to 
comply  with  an  order  for  the  payment  of  alimony  which 
has  been  allowed  by  the  judgment.  {3IcQuien  v.  Mc- 
Quien,  61  How.  Pr.  280).  Where  the  wife  recovers 
judgment  and  the  husband  appeals  and  procures  a  stay, 
the  court  has  power  to  grant  alimony  pending  the  ap- 
peal and  a  counsel  fee  {McBride  v.  McBridc,  55  Hun, 
401;  119  N.  Y.  519;  PoiUon  v.  Poillon,  75  App.  Div. 
536)  ;  even  though  no  previous  pendente  lite  application 
has  been  made.  {Haddock  v.  Haddock,  75  App.  Div. 
565).  In  such  a  case  it  is  proper  to  provide  that  the 
alimony  thus  granted  shall  be  applied  upon  the  judg- 
ment, if  affirmed.  (McBride  v.  McBride,  supra). 
Counsel  fees  may  be  granted  in  case  of  a  wife's  appeal 
from  a  judgment,  Avhere  it  appears  that  the  appeal  is 
in  good  faith  and  for  a  reasonable  cause.  (Halsted  v. 
Halsted,  11  Misc.  592).  In  fixing  the  counsel  fees  the 
court  may  be  governed  by  its  own  judgment  and  ex- 
perience and  it  is  not  necessary  that  evidence  should  be 
furnished  to  enable  the  amount  to  be  fixed.  [De 
Llamosas  v.  De  Llamosas,  62  N.  Y.  618).  A  stay  of 
proceedings  obtained  by  the  husband  on  appeal  to  the 
court  of  appeals  does  not  affect  the  power  of  the  court  to 
grant  alimony  pending  the  appeal.  {Di  Lorenzo  v. 
Di  Lorenzo,  78  App.  Div.  577). 
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The  power  of  the  court  to  make  allowances  for  coun- 
sel fees  and  expenses  is  limited  to  such  sums  as  may  be 
necessary  to  enable  her  to  carry  on  or  defend  the  action. 
Where,  being  defendant,  she  has  succeeded  in  making 
her  defense  from  her  o\\'n  resources,  or  upon  her  own 
credit,  it  is  not  proper  to  graut  her,  before  judgment, 
and  while  the  action  is  pending,  an  order  compelling 
her  husband  to  pay  such  expenses.  Allowances  for  past 
expenses  ought  not  to  be  made  in  such  a  case  unless  it  is 
shown  that  their  payment  is  necessary  to  enable  her  to 
carry  on  or  defend  the  action.  {BeadJcston  v.  Beadles- 
ton,  103  N.  Y.  i02;PoiUon  v.  Poillon,  75  App.  Div.  536). 
As  to  the  proper  amount  to  be  allowed  for  alimony  see 
article  III,  section  3,  supra. 

Although  it  is  well  settled  that,  pending  the  action, 
the  allowance  for  her  support  will  be  less  than  that 
which  will  be  granted  to  her  after  final  judgment,  yet 
the  husband's  means  and  the  wife's  situation  in  life 
will  be  considered  in  fixing  the  temporary  alimony. 
{Leslie  v.  Leslie,  6  Abb.  Pr.  N.  S.  193;  Randall  v.  Ran- 
dall, 29  Misc.  423).  Temporary  alimony  during  the 
pendency  of  the  action  is  usually  limited  to  what  is 
reasonably  necessary  for  the  wife's  support.  {Germond 
V.  Germond,  4  Paige,  643).  Such  sums  will  be  allowed 
as  the  husband  can  pay,  and  as  will  support  the  wife 
and  enable  her  to  try  the  action.  {Gilbert  v.  Gilbert, 
1  N.  Y.  Supp.  534;  s.  c,  15  N.  Y.  St.  Eep.  822).  If  it 
should  appear  that  her  health  requires  it,  the  court  has 
power  to  make  an  order  for  an  increased  allowance,  to 
enable  her  to  travel  or  to  take  other  means  to  protect 
her  health.  {Lynde  v.  Lynde,  4  Sand.  Oh.  373;  affd.,  2 
Barb.  Ch.  72).  Where  the  Avife  has  made  an  agree- 
ment with  her  lawyer  to  give  him  part  of  the  alimony 
awarded,  the  order  providing  for  such  alimony  and  for 
the  carrying  out  of  such  an  agreement  will  be  reversed, 
without  prejudice  to  another  application.  {Tan  Tleck 
V.  Van  Tied;,  21  App.  Div.  272).  The  court  has  power 
to  modify  any  such  order  from  time  to  time  as  may  be 
necessary.  (Co.  Civ.  Proc.  §  1769).  An  order  reduc- 
ing temporary  alimony  is  appealable  to  the  appellate 
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division.     (Davis  v.  Davis,  78  App.  Div.  500).    Alimony 
cannot  be  appropriated  by  the  attorney  in  payment  for 
legal  services  or  disbursements.      {Hatter  of  BoUes,  78 
App.  Div.  180).     The  question  of  alimony  and  counsel 
fees  cannot  be  reserved  until  after  the  trial  of  the  action 
except  with  the  consent  of  the  husband.      {Lonsdale  v. 
Lonsdale,  41  App.  Div.  224).      An  action  for  divorce 
in  which  temporary  alimony  has  been  granted  is  a  pre- 
ferred cause.      (Co.  Civ.  Proc.  §  791,  subd.  13).    If  the 
expenses  of  the  action  are  increased  by  any  unusual 
procedure  taken  by  the  husband,  the  allowance  to  the 
wife  may  be  increased.      {Leslie  v.  Leslie,  11  Abb.  Pr. 
N.  S.  311).     The  court  has  power  also  to  diminish  the 
amount  of  the  alimony,  where  the  defendant  refused 
to  attend  the  trial  when  she  was  subpoenaed  to  enable 
herself  to  be  identified,  and  where  her  attorney  refused 
to  disclose  her  address.      {Jacobson  v.  Jacobson,  8  N.  Y. 
St.  Rep.  383).     So  it  is  proper  to  discontinue  the  pay- 
ment of  alimony  where,  after  it  has  been  granted,  the 
wife  brings  a  suit  for  a  divorce  in  another  state  {Nichols 
V.  Nichols,  12  Hun,  428)  ;  or  where  the  wife  unneces- 
sarily delays  the  prosecution  of  the  suit.      {Fowler  v. 
Foioler,  4  Abb.  Pr.  411).      An  order  denying  alimony 
and  counsel  fee  in  case  the  wife  refuses  to  consent  to  a 
reference,  and  doubling  the  amount  if  the  husband  re- 
fuses, is  unwarranted.      {Patterson  v.  Patterson,  4  App. 
Div.  146). 

Subdivision  2. — Application  for  the  Order. 

The  application  for  alimony  or  counsel  fee  is  to  be 
made  upon  motion  at  a  special  term  on  notice.  It  may 
be  made  upon  petition  or  affidavit.  Formerly  it  was 
supposed  that  it  should  be  made  upon  petition,  but  at 
present  it  is  customary  to  move  upon  affidavits  in  the 
usual  way.  The  application  should  not  usually  be 
made  until  after  the  complaint  has  been  served  if  the 
wife  is  plaintiff  {Reese  v.  Reese,  2  Co.  Eep.  81)  ;  but 
it  may  be  made  before;  and  if  so,  the  moving  papers 
should  contain  all  the  facts  necessary  to  show  that  the 
plaintiff  has  a  good  cause  of  action.       {Whitney  v. 
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Whitncij,  22  How.  Pr.  175).  If  the  wife  is  the  defend- 
ant the  application  for  allowances  in  the  action  should 
not  be  made  until  the  answer  has  been  served.  {Leiois 
V.  Lewis,  3  Johns.  Ch.  519).  Where  the  wife  is  the 
plaintife,  the  papers  should  always  show  that  she  has  a 
good  cause  of  action,  whether  it  be  for  a  divorce  or  for  a 
separation.  And  if  the  allegations  of  the  complaint 
are  on  information  and  belief,  the  affidavit  should  con- 
tain proof  of  the  facts  alleged  in  the  complaint,  and  if 
such  proof  is  not  given,  the  reason  for  the  failure  to  give 
it.  If  the  wife  is  the  defendant,  it  should  show  that 
she  has  a  good  defense  to  the  action.  See  subdivision  1, 
supra.  The  moving  affidavits  should  also  show  the  cir- 
cumstances, the  property  and  the  earnings  of  the  hus- 
band, and  the  facts  both  with  regard  to  the  situation  of 
the  husband  and  of  the  wife,  to  enable  the  court  to  fix 
the  proper  amount  to  be  allowed.  The  opposing  affi- 
davits may  show  that  the  wife  cannot  possibly  succeed 
in  the  action,  by  disputing  or  disproving  her  cause  of 
action,  and  if  she  has  property,  or  an  allowance  has  been 
granted  to  her,  or  there  are  any  other  facts  tending  to 
show  that  an  allowance  will  not  be  proper,  such  facts 
should  be  stated.  If  the  husband's  circumstances  are 
not  stated  correctly  in  the  moving  afiidavits,  the  oppos- 
ing affidavits  should  contain  the  necessary  corrections. 
If  the  affidavits,  are  contradictory  the  court  may,  in  its 
discretion,  order  a  reference  to  report  all  the  facts  on 
particular  questions.  The  referee  in  such  a  case  should 
go  into  the  merits  only  so  far  as  to  see  whether  it  is 
proper  that  the  wife  should  have  an  opportunity  to  try 
her  case.  The  whole  action  should  not  be  tried  on  such 
preliminary  reference.  {Foirlcr  v.  Foivler,  4  Abb.  Pr. 
411 ) .  The  proceedings  before  a  referee  are  sufficiently 
stated  in  volume  II,  pages  410,  ct  seq. 

Where  there  is  a  serious  contradiction  in  the  facts,  it 
is  not  unusual  for  the  court  to  deny  the  motion  with 
leave  to  the  plaintiff  to  renew  it  upon  new  affidavits; 
or  to  postpone  it  with  leave  to  the  plaintiff  to  file  an- 
swering affidavits ;  and  this  course  is  exceedingly  proper 
where  recriminatory  charges  are  made  against  the  wife 
which  she  has  not  had  an  opportunity  to  answer. 
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SuBDivisiox  3. — The  Order. 

The  order  should  fix  the  sum  to  be  paid  for  couriKsel 
fee  and  alimony;  it  should  direct  how  it  shall  be  paid, 
and  to  whom.  It  should  also  fix  the  time  from  which 
the  alimony  shall  begin.  It  may  be  granted  to  begin  at 
the  commencement  of  the  action  or  at  any  subsequent 
time. 

Sec.    3.    Hovr   payment   compelled. 

Where  a  judgment  rendered,  or  an  order  made,  as 
prescribed  in  articles  2,  3  or  4  of  title  1  of  chapter  XV 
of  the  code,  or  a  judgment  for  divorce  or  separation 
rendered  in  another  state  upon  the  ground  of  adultery 
upon  which  an  action  has  been  brought  in  this  state,  and 
judgment  rendered  therein  requires  a  husband  to  pro- 
vide for  the  education  or  maintenance  of  any  of  the 
children  of  a  marriage,  or  for  the  support  of  his  wife,  the 
court  nmy,  in  its  discretion,  also  direct  him  to  give  rea- 
sonable security,  in  such  a  manner,  and  within  such  a 
time,  as  it  thinks  proper,  for  the  payment,  from  time  to 
time,  of  the  sums  of  money  required  for  that  purpose. 
If  he  fails  to  give  the  security,  or  to  make  any  payment 
required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor ;  or  to 
pay  any  sum  of  money  which  he  is  required  to  pay  by 
an  order,  made  as  prescribed  in  section  1769  of  the  code, 
the  court  may  cause  his  personal  property,  and  the  rents 
and  profits  of  his  real  property,  to  be  sequestered,  and 
may  appoint  a  receiver  thereof.  The  rents  and  profits, 
and  other  property,  so  sequestered,  may  be,  from  time 
to  time,  applied,  under  the  direction  of  the  court,  to  the 
payment  of  any  of  the  sums  of  money,  specified  in  this 
section,  as  justice  requires.      (Co.  Civ.  Proc.  §  1772). 

The  provisions  of  this  section  as  to  judgments  in 
actions  brought  upon  judgments  of  divorce  or  separation 
rendered  in  another  state,  were  added  by  chapter  318 
of  the  laws  of  1904,  to  take  effect  September  1,  1904. 

Payment  of  alimony  cannot  be  enforced  by  execution 
under  section  779  of  the  code;  the  only  method  of  en- 
forcing payment  is  that  prescribed  by  sections  1772  and 
1773.      {Wehcr  r.  Welcr,  93  App.  Div.  149). 
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The  order  directing  the  payment  of  alimony  and 
counsel  fees  must  be  served  on  the  party;  and  no  pro- 
ceeding can  be  taken  to  punish  for  contempt  until  that 
has  been  done.  {Sandford  v.  Sandford,  40  Hun,  540). 
Where  the  motion  is  made  to  sequester  the  defendant's 
property,  it  should  also  appear  that  the  order  for  the 
payment  of  alimony  has  been  served  upon  him  and  that 
the  payment  has  been  demanded.  Sequestration  of  the 
property  was  formerly  the  remedy  provided  for  the 
failure  to  enforce  judgment  for  the  payment  of  alimony 
by  proceedings  for  contempt.  Now  the  property  must 
ordinarily  be  sequestered  before  a  resort  to  proceedings 
for  contempt.  (Co.  Civ.  Proc.  §  1773).  The  applica- 
tion for  sequestration  of  the  property  must  be  made  by 
motion  on  notice  and  on  affidavits  showing  that  the 
order  has  been  made  for  the  payment  of  the  money,  and 
served  upon  the  defendant,  and  that  he  has  failed  to 
pay.  If  the  motion  is  made  for  sequestration,  because 
of  a  failure  to  give  security  which  has  been  ordered,  the 
affidavit  should  show  that  it  has  been  demanded  and 
that  the  defendant  has  failed  or  refused  to  give  it.  A 
motion  can  be  made,  only  by  the  person  to  whom  the 
payment  has  been  directed  to  be  made.  {Foster  v. 
Toirnsliend,  68  N.  Y.  203).  Under  the  revised  statutes 
on  failure  to  pay,  pursuant  to  the  order  of  the  court, 
the  court  was  required  to  direct  the  defendant  to  fur- 
nish security,  and  could'  not  sequester  the  property 
until  the  defendant  had  failed  to  obey  that  order  {Davis 
V.  Davis,  1  Hun,  444).  Such  an  order  is  not  now  neces- 
sary; the  court  now  has  power  to  make  an  order 
sequestering  the  property  for  a  failure  to  pay,  without 
requiring  security.  {PercivaJ  v.  Percival,  14  N.  Y.  St. 
Rep.  255 ;  affd.,  124  N.  Y.  637) .  The  former  practice  to 
procure  sequestration  was  to  obtain  an  order  for  that 
purpose,  which  was  a  writ  issuing  out  of  and  under  the 
seal  of  the  court,  directed  to  the  sheriff,  or  to  sequestra- 
tors. The  usual  proceedings  for  sequestration  now  are 
by  a  motion  that  the  property  be  sequestered  and  by  the 
appointment  of  a  receiver  to  take  possession  of  the  prop- 
erty and  apply  it  pursuant  to  the  order  of  the  court. 
20 
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A  receiver  appointed  under  section  1772  must  give  an 
undertaking  pursuant  to  section  715  of  the  code ;  but  an 
order  appointing  such  a  receiver  without  requiring  an 
undertaking,  is  not  void,  but  merely  voidable.  (Mat- 
ter of  Spies,  92  App.  Div.  175).  The  receiver  can 
only  take  personal  property  and  the  rents  and 
profits  of  real  property.  (Co.  Civ.  Proc.  §  1772). 
The  title  to  realty  does  not  vest  in  the  receiver; 
as  receiver  of  the  rents  and  profits  he  is  entitled 
to  the  possession  of  the  real  property  as  against  the 
defendant  and  all  claiming  under  him;  but  this  posses- 
sion is  the  possession  of  the  court;  and  his  power  is 
limited  to  such  acts  as  are  specially  authorized  by  the 
court.  (Foster  v.  Toumshend,  68  N.  Y.  203).  He 
cannot  maintain  an  action  to  subject  the  surplus  in- 
come of  property  held  in  trust  for  the  husband  to  the 
payment  of  alimony  awarded  by  final  judgment  (Con- 
tinental Tr.  Co.  V.  Wetmore,  67  Hun,  9)  ;  but  the  wife 
can  maintain  such  action,  to  enforce  payment  of  ali- 
mony, both  past  due  and  to  accrue,  all  other  remedies 
having  been  exhausted  ( Wetmore  v.  Wetmore,  149  N.  Y. 
520;  162  N.  Y.  503),  and  can  maintain  such  action  for 
the  collection  of  alimony  awarded  pendente  lite.  (Mc- 
Qlynn  v.  McGlynn,  37  Misc.  12 ) .  But  it  seems  that  the 
wife  cannot  resort  to  a  third-party  order  in  supple- 
mentary proceedings  where  a  receiver  has  already  been 
appointed  under  section  1772.  (Buclci  v.  Buclci,  26 
Misc.  69).  Before  bringing  an  action  the  wife  must 
first  have  exhausted  all  ordinary  remedies  for  enforcing 
the  decree.      (Halsted  v.  Ealsted,  21  App.  Div.  466). 

Where  the  husband  makes  default  in  paying  any  sum 
of  money  specified  in  section  1772  as  required  by  the 
judgment  or  order  directing  the  payment  thereof;  and 
it  appears  presumptively,  to  the  satisfaction  of  the 
court,  that  payment  cannot  be  enforced  by  means  of  the 
proceedings  prescribed  in  section  1772  or  by  resorting 
to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring 
the  husband  to  show  cause  before  it,  at  a  time  and  place 
therein  specified,  why  he  should  not  be  punished  for  his 
failure  to  make  the  payment ;  and  thereupon  proceedings 
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must  be  taken  to  punish  him,  as  prescribed  in  title  3  of 
chapter  XVII  of  the  code.    Such  an  order  to  show  cause 
may  also  be  made,  without  any  previous  sequestration, 
or  direction  to  give  security,  where  the  court  is  satisfied 
that  they  would  be  ineffectual.     (Co.  Civ.  Proo.  §  1773). 
The  proceedings  to  punish  for  contempt  as  provided 
for  in  this  section  cannot  be  taken  until  it  appears  to 
the  satisfaction  of  the  court  that  payment  cannot  be 
compelled  in  the  manner  provided  for  in  section  1772; 
but  if  the  court  is  satisfied  that  the  proceedings  by  giv- 
ing security  or  by  sequestration  are  useless,   and  so 
determines,  it  may  commit  for  contempt,  without  resort- 
ing to  such  proceedings.      {Isaacs  v.  Isaacs,  61  How. 
Pr.  369;  10  Daly,  306).     If  the  defendant  has  been  im- 
prisoned and  discharged  he  cannot  again  be  imprisoned 
for  the  non-payment  of  alimony  in  the  same  action. 
{Winton  Y.'Wiiiton,  53  Hun,  4;  affd.  on  op.  below,  117 
N.  Y.  623).      A  second  order  punishing  the  defendant 
for  contempt  cannot  be  made  while  he  is  imprisoned 
under  the. first  order.      {Meiidcl  v.  Mendel,  6  N.  Y.  St. 
Eep.  511).      The  inability  of  the  defendant  to  pay  the 
alimony  ordered  is  no  excuse.      The  order  for  the  pay- 
ment is  an  adjudication  upon  that  subject.     (Strohridgc 
V.  Strobridge,  21  Hun,  288).      If  the  defendant  is  un- 
able to  pay,  an  application  for  relief  from  the  order 
must  be  made  at  special  term  upon  motion  upon  notice 
to    the    adverse    party.        {Strohridge    v.    Strohridge, 
supra).      It  was  held  in  the  earlier  cases  that,  as  a 
penalty  for  a  failure  to  comply  with  the  order  for  the 
payment  of  the  money,  the  court  could  strike  out  the 
answer  of  the  defendant,  and  direct  the  case  to  proceed 
as  though  default  had  been  made  (Walker  v.  Walker, 
82  N.  Y.  260),  but  in  Sihleg  v.  Sibley  (76  App.  Div. 
132),  following  .ffo  167/  v.  ElUott  (167  U.  S.  409),  such 
power  is  denied,  on  the  ground  that  by  its  exercise  de- 
fendant is  deprived  of  his  property  without  due  process 
of  law.  Giving  the  undertaking  on  appeal  in  the  man- 
ner prescribed  by  section  1327  of  the  code  (vol.  II,  p. 
797)'  stays  all  proceedings  to  enforce  the  payment  of 
alimony.      (Samuels  v.  Samuels,  1  N.  Y.   Supp.  787; 
s.  c,  17  N.  Y.  St.  Rep.  680).    But  temporary  alimony 
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may,  nevertheless,  be  allowed  pending  the  appeal.  {Di 
Lorenzo  V.  Di  Lorenzo,  78  App.  Div.  577.  It  was  form- 
erly held  that  all  these  code  provisions,  as  to  enforce- 
ment of  alimony  provisions,  did  not  apply  to  a  foreign 
judgment  of  divorce  {Lynde  v.  Lynde,  162  K.  Y.  405; 
181  U.  S.  183)  ;  but,  as  has  been  noted,  the  amendment 
of  1904  to  section  1772  makes  the  section  apply  to  judg- 
ments in  actions  on  judgments  of  divorce  or  separation 
rendered  in  another  state. 


CHAPTER  LVI. 

ACTIONS  RELATING  TO  CORPORATIONS. 


ARTICLE  I Actions  by  or   against  corporations. 

ARTICLE  II ...  To  dissolve  a  corporation  or  enforce  liability  of  officer. 
ARTICLE  III.. To  annul  <t  corporation. 


ARTICLE  I. 

ACTIONS   BY   OR  AGAINST   CORPORATIONS. 

SECTION. 

1.  Cases  in  which  action  may  be  brought. 

2.  Pleadings  and  proceedings. 

Sec.    1.    Cases  in  -which  action  may  be  brought. 

SrBDivisiON  1. — By  or  Against  Domestic  Corporation. 

A  "  domestic  corporation  "  is  a  corporation  created 
by  or  under  the  laws  of  the  state ;  or  located  in  the  state, 
and  created  by  or  under  the  laws  of  the  United  States, 
or  by  or  pursuant  to  the  laws,  in  force  in  the  colony  of 
New  York,  before  the  19th  day  of  April,  in  the  year 
1775.  Every  other  corporation  is  a  "  foreign  corpora- 
tion."     (Co.  Civ.  Proc.  §  3343,  subd.  18). 

It  is  usual  in  all  special  acts  creating  corporations, 
and  in  all  general  acts  under  which  corporations  may 
be  organized,  to  insert  a  provision  that  they  may  sue  or 
be  sued  in  the  same  manner  as  a  natural  person.  Such 
a  provision  is  very  comprehensive  in  its  significance, 
and  includes  the  taking  of  any  and  all  of  the  steps  neces- 
sary to  the  prosecution  or  defense  of  an  action  that 
might  be  taken  by  a  natural  person,  and  the  proceedings 
by  which  a  judgment  might  be  enforced  if  the  action 
were  between  natural  persons.  So  it  will  not  be  neces- 
sary to  attempt  any  specification  of  the  cases  where  an 

(309) 
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action  may  be  brought  by  or  against  a  domestic  corpo- 
ration. Where  the  corporation  is  given  tlie  privilege 
of  suing  or  being  sued,  it  is  immaterial  whether  the 
other  party  to  the  action  is  a  natural  person  or  another 
corporation.  A  domestic  corporation  may  bring  an 
action  against  a  foreign  corporation  for  any  cause  of 
action.  (Co.  Civ.  Proc.  §  1780).  The  action  against 
foreign  corporations  will  be  more  fully  treated  of  in 
the  following  subdivision  of  this  section. 

The  fact  that  one  of  the  parties  to  an  action  is  a 
domestic  corporation  does  not  modify  or  change  the 
rights  of  the  parties  to  the  action,  excepting  so  far  as 
the  right  of  action  itself,  or  the  particular  mode  of 
enforcing  the  remedy  is  prescribed  by  special  statutory 
regulations.  An  action  to  compel  a  determination  of 
a  claim  to  real  property  may  be  maintained  by  or 
against  a  corporation  as  if  it  Avere  a  natural  person. 
(Co.  Civ.  Proc.  §  1650).  But  where  a  judgment-debtor 
is  a  corporation,  the  creditor  cannot  bring  a  judgment- 
creditor's  action  ( Co.  Civ.  Proc.  §  1879 )  ;  but  his  remedy 
in  such  case  is  by  an  action  to  obtain  a  judgment  to 
sequester  the  property  of  the  corporation  under  section 
1784  of  the  code.  (See  article  II,  section  1,  infra). 
Whether  a  statute  using  only  the  word  "  corporation  " 
applies  to  a  foreign,  as  well  as  a  domestic,  corporation, 
must  be  determined  by  its  applicability  thereto,  accord- 
ing to  the  nature  of  the  provisions  of  the  statute.  ( See 
Miller  V.  Barlow,  88  App.  Div.  529,  and  Plimpton  V. 
Bigeloio,  93  N.  Y.  592). 

What  particular  state  of  facts  will  constitute  a  cause 
of  action  in  favor  of  or  against  a  corporation,  whether 
domestic  or  foreign,  being  a  matter  of  positive  law  and 
not  of  practice,  it  does  not  fall  within  the  scope  of  this 
book.  The  general  or  special  statutes  under  or  by 
A\'hich  corporations  are  created,  and  their  by-laws,  rules 
and  regulations  are  the  sources  of  the  rights  and  lia- 
bilities of  corporations;  and  as  they  are  the  creation 
and  the  creatures  of  the  law,  there  may  be  imposed  upon 
them  by  the  same  authority  that  creates  them,  certain 
restrictions  or  regulations  as  to  the  manner  in  which 
they  may  enforce  their  legal  rights,  or  certain  rules  to 
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be  followed  or  observed  in  proceeding  against  them. 
Before  the  enactment  of  the  code,  the  revised  statutes 
contained  the  various  rules  and  regulations  relating  to 
proceedings  by  or  against  corporations,  whether  domes- 
tic or  foreign;  but  all  such  rules,  so  far  as  they  have 
been  retained  in  the  law,  are  now  found  contained  in 
the  code  of  civil  procedure. 

Jurisdiction  in  actions  relating  to  corporations  is,  of 
course,  in  the  supreme  court  under  its  general  powers; 
so  also  has  the  county  court  jurisdiction  given  to  it  by 
statute  in  such  cases,  where  the  principal  place  of  busi- 
ness of  such  corporation  is  established  within  the 
county.      (Co.  Civ.  Proc.  §  341;  vol.  I,  pp.  72-73). 

The  requirements  as  to  the  service  of  summons  in 
actions  against  corporations  are  specified  in  vol.  I, 
p.  205,  et  seq.  The  same  rules  as  to  place  of  trial  apply 
to  actions  by  or  against  corporations  as  to  actions  by 
or  against  natural  persons.    ( See  vol.  II,  p.  134,  et  seq. ) . 

Subdivision  2. — By  or  Against  Foreign  Corporation. 

An  action  may  be  maintained  by  a  foreign  corpora- 
tion in  like  manner,  and  subject  to  the  same  regulations, 
as  where  the  action  is  brought  by  a  domestic  corpora- 
tion, except  as  otherwise  specially  prescribed  by  law. 
But  a  foreign  corporation  cannot  maintain  an  action, 
founded  upon  an  act,  or  upon  a  liability  or  obligation, 
express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the 
state  forbid  a  corporation  or  association  of  individuals 
to  do,  without  express  authority  of  law.  This  section 
does  not  affect  the  validity  of  a  meeting  of  the  stock- 
holders or  directors  of  a  foreign  corporation,  held 
within  the  state,  Avhere  such  a  meeting  is  authorized  by 
the  laws  of  the  state,  country,  or  government  by  or  under 
which  the  corporation  is  created ;  or  of  an  act,  done  at 
such  a  meeting,  which  is  not  in  conflict  with  the  same 
laws,  or  the  laws  of  the  state.      (Co.  Civ.  Proc.  §  1779). 

An  action  against  a  foreign  corporation  may  be  main- 
tained by  a  resident  of  the  state,  or  by  a  domestic  cor- 
poration, for  any  cause  of  action.     An  action  against  a 
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foreigu  corporation  may  be  maintained  by  another 
foreign  corporation,  or  by  a  non-resident,  in  one  of  the 
folloAving  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages 
for  the  breach  of  a  contract,  made  within  the  state,  or 
relating  to  property  situated  within  the  state,  at  the 
time  of  the  making  thereof. 

2.  AVhere  it  is  brought  to  recover  real  property  situ- 
ated within  the  state,  or  a  chattel,  which  is  replevied 
within  the  state. 

3.  Where  the  cause  of  action  arose  within  the  state, 
except  where  the  object  of  the  action  is  to  affect  the  title 
to  real  property  situated  without  the  state.  (Co.  Civ. 
Proc.  §  1780). 

As  we  saw  in  the  preceding  subdivision,  all  the  cor- 
porations not  specified  in  subdivision  18  of  section  3343 
of  the  code,  are  foreign  corporations.  A  corporation 
doing  a  discount  business  here  in  violation  of  our 
statutes,  though  authorized  by  the  statutes  of  the  state 
or  country  under  whose  laws  it  was  organized,  cannot 
maintain  an  action  in  our  courts  upon  the  illegal  con- 
tract. {New  Hope,  etc.,  Co.  v.  Poughkeepsie  Silk  Co., 
25  Wend.  648).  The  fact  that  a  corporation  cannot 
maintain  an  action  to  recover  on  a  particular  cause  of 
action,  by  reason  of  some  disability,  does  not  prevent 
it  from  assigning  such  cause  of  action  to  a  resident  of 
this  state,  who  may  bring  an  action  on  it  notwithstand- 
ing such  disability  of  the  corporation.  It  is  not  a 
fraud  against  our  statutes  for  the  corporation  to  assign 
its  cause  of  action  to  a  resident;  the  statute  did  not 
contemplate  any  interference  with  the  right  to  assign 
choses  in  action.  {McBride  v.  Farmers'  Bank,  26  N.  Y. 
450).  If,  however,  under  the  circumstances  of  a  par- 
ticular case,  such  assignment  is  claimed  to  be  fraudu- 
lent, that  fact  should  be  clearly  shown;  it  will  not  be 
presumed;  and  where  the  assignment  vested  in  the  as- 
signee a  valid  cause  of  action  against  the  defendant,  his 
motives  in  obtaining  it  cannot  be  inquired  into.  ( Id. ) . 
Of  course,  where  the  purchase  of  a  cause  of  action  is  by 
an  attorney  with  the  purpose  of  bringing  suit,  it  comes 
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within  the  prohihition  of  section  73,  and  the  following 
sections,  of  the  code. 

A  foreign  banking  company  coming  into  this  state 
merely  for  the  purpose  of  collecting  a  doubtful  debt, 
does  not  bring  itself  within  the  provision  of  section 
1779  of  the  code,  and  does  not  violate  the  law,  even 
though  while  here  it  draws  bills  of  exchange  or  pays 
out  its  own  circulating  notes.  ( Western  Reserve  Bank 
V.  Potter,  Clarke  Ch.  432).  If  a  foreign  corporation 
took  mortgage  security  in  this  state,  it  may  come  into 
this  state  and  bring  an  action  of  foreclosure,  although 
it  would  not  have  been  lawful  for  a  like  corporation  in 
this  state  to  have  taken  such  security.  {Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  370).  A  foreign  corpora- 
tion, if  required  by  the  adverse  party,  must  give  security 
for  costs;  but  the  giving  of  such  security  is  not  a  con- 
dition precedent  to. its  right  to  sue;  but  is  merely  inci- 
dental to  the  action ;  and  if  desired  by  the  adverse  party 
it  must  be  demanded.  (Co.  Civ.  Proc.  §  3268;  see,  also, 
vol.  II,  p.  518 ) .  The  foreign  corporation  will  be  recog- 
nized here  to  the  same  extent  as  it  will  in  the  state 
where  it  was  incorporated,  so  far  as  its  powers  are  con- 
cerned. ( U.  S.  Vinegar  Co.  v.  Schlegel,  143  N.  Y.  537 ; 
O'Reilly  Co.  v.  Greene,  18  Misc.  423).  Where  a  cause 
of  action  arises  in  this  state,  &,  foreign  corporation  has 
the  same  right  to  enforce  its  remedy  and  to  the  same 
extent,  in  the  same  manner  and  with  the  same  priority 
as  a  citizen  of, the  state.  {Hibernia  Natl.  Bank  v. 
Lacombe,  84  N.  Y.  367).  In  the  case  just  cited  the 
cause  of  action  arose  on  a  New  York  draft  given  by  a 
bank  in  New  Orleans  which  had  since  become  insolvent 
and  had  gone  into  the  hands  of  commissioners  in  the 
state  of  Louisiana,  and  the  draft  was  presented  in  New 
York,  where  the  defendant  had  money  on  deposit,  and 
payment  refused ;  the  court  held  that  the  cause  of  action 
arose  in  New  York,,  although  both  parties  were  of 
Louisiana,  and  that  the  plaintiff  was  entitled  to  enforce 
his  lien  on  the  property  in  this  state,  prior  to  the  rights 
of  the  commissioner  in  Louisiana.  (S.  C,  21  Hun,  166). 
As  to  the  extent  to  which  foreign  corporations  will  be 
allowed  to  sue  resident  stockholder  on  their  stock  lia- 
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bility,  see  Banh  of  China  v.  Morse  (168  N.  Y.  458)  and 
cases  there  cited. 

While  it  is  true  that  no  state  need  allow  the  corpora- 
tions of  other  states  or  nations  to  do  business  within  its 
borders  unless  it  chooses,  with  perhaps  the  exception  of 
commercial  corporations;  yet  if  it  does  so  permit  them 
to  come  in  without  limitation  express  or  implied,  the 
corporations  come  in  as  they  were  created.  Every  cor- 
poration necessarily  carries  its  charter  wherever  it  goes, 
for  that  is  the  law  of  its  existence.  It  may  be  restricted 
in  the  use  of  some  of  its  powers  while  doing  business 
away  from  its  corporate  home;  but  every  person  who 
deals  with  it  everywhere  is  bound  to  take  notice  of  the 
provisions  which  have  been  made  in  its  charter  for  the 
management  and  control  of  its  affairs.  (Relfe  v.  Run^ 
die,  103  U.  S.  222).  If  the  corporation  has  property 
and  an  office  for  doing  business  in  this  state,  and  agents 
upon  whom  service  of  process  or  papers  can  be  made, 
the  statutes  are  usually  construed  in  support  of  the 
remedies  given  to  corporations  "  in  "  or  "  within  "  the 
state  as  applicable  to  such  foreign  corporations  as  well 
as  domestic  corporations.  {Wright  v.  Douglass,  10 
Barb.  97). 

While  a  non-resident  corporation  cannot  plead  the 
statute  of  limitations  as  "a  defense  in  an  action,  on  the 
ground  that  it  is  assumed  to  be  perpetually  absent  from 
the  state ;  still  it  has  been  held  that  where  a  corporation 
of  another  state  is  sued  here  under  our  statute  for  caus- 
ing the  death  of  a  person,  it  may  plead  the  short  limita- 
tion peculiar  to  that  suit  which  is  contained  in  section 
1902  of  the  code;  as  that  limitation  is  not  a  provision 
of  the  general  statute,  but  is  a  "  different "  limitation 
prescribed  by  law.  (Co.  Civ.  Proc.  §  414;  Londriggan 
V.  N.  Y.  &  N.  H.  R.  R.  Co.,  12  Abb.  N.  0.  273 ;  see,  also, 
note).  See,  also,  vol.  I,  p.  103,  et  seq.  as  to  the  rules 
with  regard  to  the  limitation  of  actions  by  or  against 
foreign  corporations.  It  is  to  be  noted  that,  since 
volume  I  has  appeared,  a  new  section  (390a)  has  been 
added  to  the  chapter  of  the  code  on  limitations,  which 
is  as  follows:  Where  a  cause  of  action  arises  outside 
of  this  state,  an  action  cannot  be  brought,  in  a  court  of 
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this  state,  to  enforce  said  cause  of  action,  after  tlie  ex- 
piration of  tlie  time  limited  by  the  laws  of  the  state  or 
country  where  the  cause  of  action  arose,  except  where 
the  cause  of  action  originally  accrued  in  favor  of  a  resi- 
dent of  this  state.  Nothing  in  this  section  shall  affect 
any  pending  action  or  proceeding.  This  section  was 
added  by  chapter  193  of  the  Laws  of  1902.  For  an 
application  of  this  section,  see  Holmes  v.  Hengen  (41 
Misc.  521). 

As  was  mentioned  in  subdivision  one  (supra)  the 
question  as  to  whether  or  not  a  cause  of  action  exists 
against  or  in  favor  of  a  foreign  corporation,  is  a  matter 
of  positive  law,  and  not  of  practice,  and  therefore  is  not 
within  the  scope  of  this  chapter. 

A  very  interesting  collection  of  authorities  on  the  sub- 
ject of  corporation  litigation  will  be  found  in  a  note  in 
vol.  9,  Abb.  N.  C.  162.  An  equitable  action  may  be 
maintained  by  a  foreign  corporation,  in  the  courts  of 
this  state,  to  restrain  the  violation  of  covenants.  (Dia- 
mond Match  Co.  V.  Roeher,  106  N.  Y.  473). 

Subdivision  3. — Against  Trustees  or  Other  Officers 
OF  A  Corporation. 

An  action  may  be  maintained  against  one  or  more 
trustees,  directors,  managers,  or  other  officers  of  a  cor- 
poration, to  procure  a  judgment  for  the  following  pur- 
poses, or  so  much  thereof  as  the  case  requires : 

1.  Compelling  the  defendants  to  account  for  their 
oflQcial  conduct,  in  the  management  and  disposition  of 
the  funds  and  property,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which 
they  represent,  or  to  its  creditors,  any  money,  and  the 
value  of  any  property,  which  they  have  acquired  to  them- 
selves, or  transferred  to  others,  or  lost,  or  wasted,  by  a 
violation  of  their  duties. 

3.  Suspending  a  defendant  from  exercising  his  office, 
where  it  appears  that  he  has  abused  his  trust. 

4.  Kemoving  a  defendant  from  his  office,  upon  proof 
or  conviction  of  misconduct,  and  directing  a  new  elec- 
tion to  be  held  by  the  body  or  board,  duly  authorized  to 
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hold  the  same,  in  order  to  supply  the  vacancy  created 
by  the  removal;  or,  where  there  is  no  such  body  or 
board,  or  where  all  the  members  thereof  are  removed, 
directing  the  removal  to  be  reported  to  the  governor, 
who  may,  with  the  advice  and  consent  of  the  senate,  fill 
the  vacancies. 

5.  netting  aside  an  alienation  of  property,  made  by 
one  or  more  trustees,  directors,  managers,  or  other  offi- 
cers of  a  corporation,  contrary  to  a  provision  of  la\v, 
or  for  a  purpose  foreign  to  the  lawful  business  and  ob- 
jects of  the  corporation,  where  the  alienee  knew  the  pur- 
pose of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation, 
where  it  is  threatened  or  where  there  is  good  reason  to 
apprehend  that  it  Avill  be  made.     (Co.  Civ.  Proc.  §  1781) . 

An  action  may  be  brought,  as  prescribed  in  section 
1781,  by  the  attorney-general  in  behalf  of  the  people  of 
the  state ;  or,  except  where  the  action  is  brought  for  the 
purpose  specified  in  subdivision  third  or  fourth  of  that 
section,  by  a  creditor  of  the  corporation,  or  by  a  trustee, 
director,  manager,  or  other  officer  of  the  corporation, 
having  a  general  superintendence  of  its  concerns.  ( Co. 
Civ.  Proc.  §  1782). 

The  two  sections  just  quoted  do  not  divest  or  impair 
any  visitorial  power  over  a  corporation,  which  is  vested 
by  statute  in  a  corporate  body,  or  a  public  officer.  (Co. 
Civ.  Proc.  §  1783). 

A  trustee,  director,  or  other  officer  of  a  corporation 
shall  not  be  suspended  or  removed  from  office,  by  a  court 
or  judge,  otherwise  than  by  the  final  judgment  of  a 
competent  court,  in  an  action  brought  by  the  attorney- 
general,  as  prescribed  in  section  1781  of  the  code.  ( Co. 
Civ.  Proc.  §  1811). 

The  court  can  only  intei'fere  with  a  corporation  or  its 
officers  on  some  of  the  grounds  specified  in  the  statute. 
(Ferris  V.  Stronr/,  3  Edw.  Ch.  127).  It  has  no  power 
over  corporations,  either  visitorial  or  otherwise,  except- 
ing such  as  is  given  by  statute.  (Bchuonf  v.  Eiie  Rail- 
mijl  Co.,  52  Barb.  637).  But  bv  the  equity  powers  of 
the  supreme  court  it  may  compel  trustees  of  a  corpora- 
tion to  execute  their  trusts,  and  may  remove  them  if 
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necessary,  independent  of  statute.  {Boirdcn  v.  M'Leod, 
1  Edw.  Ch.  588).  By  the  sections  of  tlie  code  above 
quoted,  a  remedy  is  provided  for  tlie  unlawful  alienation 
of  property  by  a  corporation  contrary  to  law,  especially 
where  the  one  to  whom  it  is  aliened  knew  that  such 
alienation  was  contrary  to  law ;  and  also  for  suspending 
an  officer  of  a  corporation  where  it  appears  that  he  has 
abused  his  trust  or  has  mismanaged  the  property  com- 
mitted to  his  charge  or  wasted  it,  or  transferred  it  to 
others  "in  violations  of  his  duties;  and  for  the  removal 
from  office  of  such  officer  for  misconduct.  Directors 
who  wilfully  abuse  their  trust  are  liable  to  their  cestui 
que  trusts,  and  may  be  required  to  make  good  any  loss 
sustained  by  them,  independent  of  the  statute;  as  the 
supreme  court  has  equity  powers  sufficient  to  enforce  the 
obligations  of  a  trustee.  {Robinson  v.  Smitli,  3  Paige, 
222).  If  such  trustees,  by  their  negligence,  occasion 
loss,  they  will  be  required  to  make  it  good.  (Id.). 
Where  they  act  in  violation  of  law,  as  by  auditing  a  bill 
in  favor  of  one  of  their  number,  without  whose  presence 
there  would  not  have  been  a  quorum  in  the  board,  and 
who,  by  reason  of  his  interest,  was  disqualified  from 
acting,  their  action  is  not  only  void,  but  it  is  a  fraud 
upon  the  stockholders;  and  such  stockholders  may  not 
only  proceed  against  such  trustee  in  whose  favor  the 
bill  was  audited,  but  against  the  others  taking  part  in 
the  act,  who  are  liable  to.  pay  to  the  stockholders  any 
damages  caused  by  such  act.  (Butts  v.  Wood,  37  N.  Y. 
317 ) .  The  relation  existing  between  the  directors  and 
the  corporation  is  that  of  trustee,  for  all  practical  pur- 
poses.    (Id.;  Bosioorth  v.  Allen,  168  N.  Y.  157). 

It  has  very  recently  been  held  that  sections  1781  and 
1782  do  not  apply  to  foreign  corporations.  {Miller  v. 
Barlow,  88  App.  Div.  529) .  Regardless  of  statute,  how- 
ever, the  court  has  jurisdiction  of  an  action  by  resident 
stockholders  in  equity  against  the  officers  of  a  foreign 
corporation  to  compel  a  restoration  and  accounting. 
{Ernst  V.  The  Rutherford  &  B.  8.  G.  Co.,  38  App.  Div. 
388;  Hallcnborg  v.  Greene,  66  App.  Div.  590).  Of 
course,  such  a  "stockholder's  action"  is  a  very  different 
thing  from  the  action  by  a  "creditor  of  the  corporation, 
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or  by  a  trustee,  director,  manager,  or  other  officer  of 
the  corporation,  having  a  general  superintendence  of  its 
concerns,"  as  provided  for  by  sections  1781  and  1782. 

In  an  action  by  the  people  under  sections  1781  and 
1782,  the  determination  of  the  question  as  to  whether 
the  public  interests  require  the  bringing  of  the  action 
is  committed  by  the  statute  to  the  absolute  discretion 
of  the  attorney-general,  and  it  may  not  be  made  the  sub- 
ject of  inquiry  by  the  court  on  the  trial  of  the  action. 
{People  V.  Ballard,  134  N.  Y.  269) .  Of  course,  an  action 
under  these  sections  does  not  contemplate  the  distribu- 
tion of  the  corporate  assets  among  creditors  nor  a  disso- 
lution of  the  corporation.  {Halpin  V.  Mutiml  Brewing 
Co.,  91  Hun,  220;  app.  dismissed,  148  N.  Y.  741). 

As  to  the  manner  of  compelling  a  stockholder  or  offi- 
cer of  a  corporation  to  testify,  see  article  II,  section  3, 
subdivision  5,  infra.  As  to  the  pai'ties  to  such  an  action, 
see  vol.  I,  pp.  147,  152,  et  seq.  As  to  an  injunction  or  a 
receiver  in  such  cases  see  vol.  I,  pp.  549,  582,  727,  et  seq. 

The  actions  mentioned  in  this  subdivision  do  not 
include  actions  brought  against  a  religious  corpo- 
ration, or  a  municipal  or  other  political  corpora- 
tion, created  by  the  constitution,  or  by  or  under  the 
laws  of  the  state;  or  to  any  corporation  which  the 
regents  of  the  university  have  power  to  dissolve,  except 
upon  the  application  of  the  regents,  or  of  the  trustees, 
of  such  a  corporation,  and  in  apd  of  its  liquidation  under 
such  dissolution.  (Co.  Civ.  Proc.  §  1804).  This  section 
was  amended  in  1903  (chapter  290,  L.  1903)  ;  before  such 
amendment  the  section  exempted  a  "municipal  or  other 
political  corporation,"  etc.,  from  the  operation  of  the 
articles  of  the  code  in  question;  the  amendment  struck 
out  the  word  "political,"  leaving  the  phrase  "other  cor- 
poration, etc";  this,  of  course,  if  construed  literally, 
would  have  exempted  all  corporations,  but  it  was  held 
that  resort  would  be  had  to  the  ejusdem  generis  doctrine 
of  construction,  and  that  the  words  "  other  corpora- 
tions ■'  would  be  deemed  to  take  character  from  the 
word  "municipal."  {T.  Ellwood  Lee  Co.  v.  Merchant 
Marine  Hospital  Service,  N.  Y.  Law  J.,  Feb.  25,  1904, 
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p.  1801) .     By  chapter  501  of  the  laws  of  1904,  the  word 
"  political  "  was  restored  to  the  section. 

Where  section  1782,  above  cited,  refers  to  an  action 
being  brought  by  a  creditor  of  a  corporation,  it  means  a 
judgment  creditor,  and  not  a  mere  general  creditor. 
{Belknap  v.  North  American  L.  Ins.  Co.,  11  Hun,  282 ; 
Cole  V.  Knickerbocker  Life  Ins.  Co.,  23  Hun,  255). 

Sec.    2.    Pleadings  and  proceedings. 

In  an  action  brought  by  or  against  a  corporation,  the 
complaint  must  aver  that  the  plaintiff,  or  the  defendant 
as  the  case  may  be,  is  a.  corporation ;  must  state  whether 
it  is  a  domestic  or  foreign  corporation ;  and,  if  the  latter, 
the  state,  country,  or  government,  by  or  under  Avhose 
laws  it  was  created.  But  the  plaintiff  need  not  set  forth, 
or  especially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created.  (Co.  Civ.  Proc. 
§  1775).    See,  also,  vol.  I,  p.  400. 

In  an  action,  brought  by  or  against  a  corporation,  the 
plaintiff  need  not  prove,  upon  the  trial,  the  existence  of 
the  corporation,  unless  the  answer  is  verified,  and  con- 
tains an  affirmative  allegation  that  the  plaintiff,  or  the 
defendant,  as  the  case  may  be,  is  not  a  corporation.  ( Co. 
Civ.  Proc.  §  1776).    Upon  this  subject,  see  vol.  I,  p.  336. 

In  an  action  or  special  proceeding,  brought  by  or 
against  a  corporation,  the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  statement  of  the  corporate 
name,  unless  the  misnomer  is  pleaded  in  the  answer,  or 
other  pleading  in  the  defendant's  behalf.  ( Co.  Civ.  Proc. 
§  1T77). 

In  an  action  against  a  foreign  or  domestic  corpora- 
tion to  recover  damages  for  the  non-payment  of  a  prom- 
issory note,  or  other  evidence  of  debt,  for  the  absolute 
payment  of  money,  upon  demand,  or  at  a  particular 
time,  an  order,  extending  the  time  to  answer  or  demur, 
shall  not  be  granted,  except  by  the  court  upon  notice  to 
the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer, 
a  copy  of  an  order  of  a  judge,  directing  that  the  issues 
presented  by  the  pleadings  be  tried,  the  plaintiff  may 
take  judgment,  as  in  case  of  default  in  pleading,  at  the 
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expiration  of  twenty  days  after  service  of  a  copy  of  the 
complaint,  either  personally  with  the  summons,  or  upon 
the  defendant's  attorney,  pursuant  to  his  demand  there- 
for ;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  ser- 
vice is  complete.  (Co.  Civ.  Proc.  §  1778).  For  a  dis- 
cussion of  the  provisions  of  this  section  as  to.  the  order 
for  the  trial  of  issues,  see  vol.  II,  pp.  707-708. 

Excepting  so  far  as  modified, by  special  statutory  regu- 
lations, the  pleadings  and  proceedings  in  these  actions 
are  the  same  as  in  other  actions;  and  are  sufficiently 
treated  of  under  their  various  headings  in  vol.  I,  so  as 
not  to  require  any  examination  in  this  chapter,  further 
than  to  show  the  statutory  requirements  which  are  pe- 
culiar to  such  actions. 

As  to  the  service  of  a  summons  on  a  corporation 
whether  foreign  or  domestic,  see  vol.  I,  p.  205,  et  seq. 
Since  volume  I  was  published,  section  432  of  the  code 
has  been  amended  (chap.  311,  Laws  1903)  so  as  to  allow 
service  on  a  foreign  corporation  by  a  delivery  of  a  copy 
of  the  summons  to  the  vice-president,  assistant  treas- 
urer, or  assistant  secretary,  as  well  as  the  officers  speci- 
fied in  section  432,  as  set  forth  on  page  207  of  volume  I. 
In  these  actions  against  the  trustees  or  other  officers  of 
a  corporation,  the  fact  that  a  similar  action  has  been 
brought  by  one  director  to  compel  others  to  account  is 
not  a  bar  to  an  action  by  the  attorney-general.  {Keeler 
V.  Brooklyn  Ele.  B.  R.  Co.,  9  Abb.  N.  C.  166).  Under 
sections  1781  and  1782  the  attorney-general  has  the  right 
to  bring  the  action  to  compel  the  officers  of  corporations 
to  account  for  their  official  misconduct  in  the  manage- 
ment and  disposition  of  the  funds,  and  also  to  procure 
a  judgment  suspending  them  from  office,  where  it  ap- 
pears that  they  have  abused  their  rights ;  and  the  action 
need  not  be  brought  on  the  relation  of  any  private  per- 
son. {People  V.  Ballard,  134  N.  Y.  269).  Where  the 
action  is  brought  by  a  creditor,  the  complaint  should 
state  the  nature  of,  his  claim,  how  it  arose,  the  amount 
due,  and  that  he  has  demanded  payment  before  the  com- 
mencement of  the  suit.     {Ramsey  v.  Erie  Railway  Co., 
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7  Abb.  Pr.  N.  S.  156).  In  such  a  case,  however,  the 
court  will  not  order  a  suspension  of  the  business  of  the 
corporation,  unless  the  proof  of  the  misconduct  of  the 
trustees  or  other  officers  is  clear  and  positively  sworn  to. 
(Id.).  If  such  an  order  suspending  the  ordinary  busi- 
ness of  the  corporation,  or  of  a  joint  stock  association 
consisting  of  several  more  persons,  or  suspending  from 
office,  or  restraining  from  the  performance  of  his  duties, 
a  trustee,  director,  or  other  officer  thereof,  is  granted 
before  the  trial,  it  can  be  made  only  by  the  court  upon 
notice  of  the  application  therefor  to  the  proper  officer 
of  the  corporation  or  association,  or  to  the  trustee, 
director  or  other  officer  sought  to  be  enjoined.  (Co. 
Civ.  Proc.  §  1809 ) .  If  made  otherwise,  it  is  void.  ( Id. ) . 
No  laches  short  of  the  statute  of  limitations  is  a  bar  to 
the  action  by  the  corporation  against  directors  for  dam- 
ages arising  from  violations  of  duty.  {Ilion  Bank  v. 
Carver,  ^1  Barb.  230). 

It  is  no  part  of  the  purpose  of  this  chapter  to  deal 
with  the  countless  questions  of  substantial  law  that 
arise  in  actions  by  stockholders  against  corporations, 
and  their  directors  or  officers.  This  work  deals  only 
with  the  practice  or  procedure  in  such  actions,  as  well 
as  others  against  corporations.  As  to  parties  to  actions 
by  or  against  corporations,  see  vol.  I,  pp.  147,  152,  et  seq. 
As  to  limitations  of  actions  by  or  against  corporations, 
see  A'ol.  I,  p.  98,  et  seq.  As  to  the  verification  of  plead- 
ings by  corporations,  see  vol.  I,  p.  339,  et  seq.  As  to  the 
manner  of  granting  and  serving  an  injunction  order,  or 
as  to  the  appointment  of  a  receiver  in  actions  against  a 
director  or  other  officer  of  a  corporation,  see  article  II, 
section  3,  infra;  see  also  vol.  I,  pp.  549,  582,  727,  et  seq. 
Where  an  injunction  order  has  been  granted  in  such  an 
action  without  notice,  it  may  be  vacated  without  notice. 
(Co.  Civ.  Proc.  §  626;  see  vol.  I,  p.  606).  As  to  the 
granting  and  enforcing  of  a  warrant  of  attachment 
against  a  corporation,  see  vol.  I,  pp.  619,  647.  As  to  the 
mode  of  settling  issues  and  of  trial,  see  vol.  II,  p.  263. 
As  to  the  manner  of  proving  the  acts  or  transactions  of 
a  corporation,  see  vol.  II,  p.  102 ;  and  as  to  the  manner 
21 
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of  compelling  the  attendance  of  witnesses  and  the  pro- 
duction of  books  and  papers,  see  vol.  II,  p.  87,  et  seq. 

The  steps  necessary  to  be  taken  on  an  application  for 
judgment  will  be  found  in  vol.  II,  pp.  717,  727,  et  seq; 
and  on  appeal,  in  vol.  II,  chapter  XLII. 


ARTICLE  II. 

TO    DISSOLVE    A    CORPORATION    OR    ENFORCE    LIABILITY    OP 

OFFICER. 

SECTION. 

1.  When  action  may  be  brought. 

2.  By  whom   brought. 

3.  Proceedings  in  the  action. 

4.  Judgment. 

5.  Application  of  certain  sections. 

Sec.    1.    Wlien  action  may  be  brought. 

Where  final  judgment  for  a  sum  of  money  has  been 
rendered  against  a  corporation  created  by  or  under  the 
laws  of  the  state,  and  an  execution  issued  thereupon  to 
the  sheriff  of  the  county,  where  the  corporation  trans- 
acts its  general  business,  or  where  its  principal  office  is 
located,  has  been  returned  wholly  or  partly  unsatisfied, 
the  judgment  creditor  may  maintain  an  action  to  pro- 
cure a  judgment  sequestrating  the  property  of  the  cor- 
poration, and  providing  for  a  distribution  thereof,  as 
prescribed  in  section  1793  of  the  code.  (Co.  Civ.  Proc. 
§1784). 

In  either  of  the  following  cases,  an  action  to  procure  a 
judgment,  dissolving  a  corporation,  created  by  or  under 
the  laws  of  the  state,  and  forfeiting  its  corporate  rights, 
privileges  and  franchises,  may  be  maintained,  as  pre- 
scribed in  section  1786 : 

1.  Where  the  corporation  has  remained  insolvent  for 
at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences 
of  debt. 
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3.  Where  it  has  suspended  its  ordinary  and  lawful 
business  for  at  least  one  year. 

4.  If  it  has  banking  powers,  or  power  to  malie  loans 
on  pledges  or  deposits,  or  to  make  insurances,  where  it 
becomes  insohent  or  unable  to  pay  its  debts,  or  has  vio- 
lated any  provision  of  the  act,  by  or  under  which  it  was 
incorporated,  or  of  any  other  act  binding  upon  it.  (Co. 
Civ.  Proc.  §  1785). 

This  article  has  nothing  to  do  with  the  voluntary  dis- 
solution of  a  corporation ;  and  the  rules  in  such  cases  are 
provided  by  sections  2419  to  2431  of  the  code. 

As  to  the  leave  to  sue  in  actions  brought  pursuant  to 
the  sections  of  the  code  above  quoted,  see  vol.  I,  p.  128, 
et  scq. 

As  we  have  seen  in  article  I  of  this  chapter,  the  ordi- 
nary proceedings  in  actions  where  one  or  both  parties 
are  corporations,  are  the  same  as  in  other  actions ;  and, 
therefore,  need  not  be  spoken  of  in  this  chapter;  but 
reference  is  made  to  the  preceding  volumes  of  this  work. 

A  corporation  is  not  necessarily  dissolved  by  proceed- 
ings under  section  1784  {Mann  v.  Pent::,  3  N.  Y.  415; 
Auburn  Button  Co.  V.  Hi/lrcmtc)-,  68  Hun,  401),  though 
the  practical  effect  of  the  sequestration  and  the  ceasing 
to  do  business  may  be  the  ecjuivalent  of  a  dissolution, 
so  far  as  a  stockholder's  liability  is  concerned,  for  in- 
stance. (HoUincjshead  v.  Woodirard,  107  N.  Y.  96). 
Also,  to  the  effect  that  a  judgment  of  sequestration  is  a 
practical  dissolution  of  the  corporation,  see  Eddy  v.  Co- 
op. Dress  Assn.  (3  Civ.  Proc.  Rep.  442),  and  Tockerson 
V.  Chapin  (52  N.  Y.  Super.  Ct.  Rep.  16,  19).  But  a 
judgment  of  sequestration  does  not  prevent  an  action 
against  the  company.  {Auhnrn  Button  Co.  v.  HijJc ester, 
supra).  Of  course,  section  1784,  by  its  express  terms, 
applies  only  to  domestic  corporations.  {Dreyfus  v. 
Seale,  37  App.  Div.  351).  An  action  under  section  1785 
necessarily  results,  if  successful,  in  the  dissolution  of 
the  corporation. 

The  right  of  the  court  to  dissolve  a  corporation  is 
purely  statutory ;  it  cannot,  by  its  inherent  powers  as  a 
court  of  equity,  dissolve  a  corporation.  {Blwen  v.  Peru 
Steel  &  I.  Co.,  9  Abb.  N.  C.  205).    Nor  can  the  court,  ex- 
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cept  b.Y  statutory  powers,  take  away  any  of  the  corpor- 
ate rights  or  franchises  of  a  corporation.  {Tcrplanclc 
V.  Mere.  Ins.  Co.,  1  Edw.  Ch.  84).  Whether  or  not  a 
corporation  has  remained  insolvent  for  one  year  or  has 
neglected  to  pay  its  debts  or  notes  for  a  lilie  period,  or 
has  suspended  its  ordinary  business  for  the  same  time; 
or  whether  or  not  a  banking  corporation  has  be- 
come insolvent  or  unable  to  pay  its  debts  or  has 
violated  any  of  the  provisions  of  the  act  under 
which  it  was  incorporated;  are  all  matters  of  fact 
and  not  of  practice,  and  depend  upon  the  circum- 
stances of  each  particular  case,  and  are  of  the  very  gist 
of  the  right  of  action;  and  have  therefore  no  occasion 
to  be  discussed  in  a  work  on  practice.  Where  any  of  the 
facts  exist  which  are  specified  in  the  section  above 
quoted,  and  such  facts  are  alleged  as  the  basis  of  an 
action,  the  statute  gives  the  right  to  proceed  to  dissolve 
the  corporation,  if  the  evidence  shows  the  facts  to  be  as 
claimed.  The  pendency  of  a  proceeding  for  voluntary 
dissolution  of  a  corporation  under  section  2419  and  the 
following  sections  of  the  code  is  not  a  bar  to  an  action 
by  the  attorney-general  under  section  1785  {People  v. 
Seneca  Lake  G.  &  TF.  Co.,  52  Hun,  174)  ;  and  it  would 
seem  that,  under  the  later  decisions  on  the  subject,  the 
attorney-general's  action  takes  priority  over  all  earlier 
instituted  voluntary  dissolution  proceedings.  {Matter 
of  Murray  Hill  Bank,  153  N.  Y.  199).  But  a  judgment 
creditor's  action  for  sequestration  and  a  voluntary  dis- 
solution proceeding  are  of  equal  dignity  and  may  be 
prosecuted  together  {Matter  of  Hoa gland,  <&c.,  Co.,  36 
Misc.  28),  though  different  receivers  will  not  be  ap- 
pointed in  each.     (Id.). 

Sec.    2.    By  vrhoiia  brought. 

When  the  action  is  brought  under  section  1784  of  the 
code,  the  judgment  creditor  is  the  proper  party  plain- 
tiff. This  proceeding  takes  the  place  of  the  ordinary 
judgment  creditor's  action  in  other  cases;  as  a  judg- 
ment creditor  cannot  bring  the  ordinary  judgment 
creditor's  action  where  the  judgment  debtor  is  a  corpo- 
ration created  by  or  under  the  laws  of  this  state.      ( Co. 
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Civ.  Proo.  §  1879 ) .  But  the  action  by  a  judgment  cred- 
itor under  this  section  to  sequester  the  property  of  the 
corporation,  does  not  supersede  tlie  right  of  the  attor- 
ney-general to  institute  proceedings  to  dissolve  such 
corporation,  nor  the  right  of  a  general  creditor  to  in- 
stitute proceedings  to  restrain  the  improper  exercise  of 
its  corporate  powers.  {Dambmun  v.  Empire  Mill,  12 
Barb.  341). 

Where  the  action  is  brought  under  section  1785  of 
the  code,  it  may  be  maintained  by  the  attorney-general, 
in  the  name  and  in  behalf  of  the  people,  and  whenever 
a  creditor  or  stockholder  of  any  corporation  submits  to 
the  attorney-general  a  written  statement  of  facts,  veri- 
fied by  oath,  showing  grounds  for  an  action  under  the 
provisions  of  said  section,  and  the  attorney-general 
omits,  for  sixty  days  after  the  submission,  to  commence 
an  action  specified  in  said  section,  then,  and  not  other- 
wise, such  creditor  or  stockholder  may  apply  to  the 
proper  court  for  leave  to  commence  such  an  action,  and 
on  obtaining  leave  may  maintain  the  same  accordingly. 
(Co.  Civ.  Proc.  §  1786). 

An  action  under  section  1785  must  be  brought  either 
by  the  attorney-general  in  the  name  of  the  people,  or  by 
a  creditor;  it  should  not  be  brought  in  the  name  of  the 
people  on  the  relation  of  a  party.  {People  ex  rel. 
Hearst  v.  Ramapo  Water  Co.,  51  App.  Div.  145,  semble). 
Of  course,  a  stockholder  cannot  bring  the  action.  ( Wil- 
mersdoerffer  v.  Lake  Mahopac  Imp.  Co.,  18  Hun,  387). 

Where  the  attorney-general  has  good  reason  to  be- 
lieve, that  an  action  can  be  maintained  in  behalf  of  the 
people  of  the  state,  against  an  officer  of,  or  to  dissolve 
or  annul  a  corporation,  except  an  action  specified  in 
section  1797  of  the  code,  he  must  bring  an  action  ac- 
cordingly, or  apply  to  a  competent  court  for  leave  to 
bring  an  action,  as  the  case  requires ;  if,  in  his  opinion, 
the  public  interests  require  that  an  action  should  be 
brought.  In  a  case  where  the  action  can  be  brought 
only  by  the  attorney-general  in  behalf  of  the  people, 
if  a  creditor,  stockholder,  director,  or  trustee  of  the 
corporation,  applies  to  the  attorney-general  for  that 
purpose,  and  furnishes  the  security  required  by  law,  the 
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attorney-general  must  bring  the  action,  or  apply  for 
leave  to  bring  it,  if  he  has  good  reason  to  believe  that  it 
can  be  maintained.  Where  such  an  application  is  made, 
section  1986  of  the  code  applies  thereto,  and  to  the 
action  brought  in  pursuance  thereof.  (Co.  Civ.  Proc. 
§  1808). 

Where  the  action  is  brought  upon  the  relation  of  a 
creditor'  or  other  party,  he  should  be  joined  with  the 
attorney-general  as  relator.  (Co.  Civ.  Proc.  §  1986). 
As  to  who  are  proper  parties  plaintiff  in  actions  to  dis- 
solve or  annul  a  corporation,  or  against  the  officers  of  a 
corporation,  see  vol.  I,  pp.  147,  152,  et  seq. 

Where  the  action  is  brought  by  a  creditor  of  a  corpo- 
ration, and  the  stockholders,  directors,  trustees,  or  other 
oflScers,  or  any  of  them,  are  made  liable  by  law,  in  any 
event  or  contingency,  for  the  payment  of  his  debt,  the 
persons,  so  made  liable,  may  be  made  parties  defendant, 
by  the  original  or  by  a  supplemental  complaint;  and 
their  liability  may  be  declared  and  enforced  by  the  judg- 
ment in  the  action.      (Co.  Civ.  Proc.  §  1790). 

This  section  and  section  1795  (treated  of  in  section  4, 
infra)  only  apply  when  the  action  is  brought  by  a  cred- 
itor— not  where  it  is  brought  by  the  attorney-general. 
(People  V.  Commercial  Baul',  37  Misc.  16;  affd.  on  op. 
below,  72  App.  Div.  633). 

Where  the  stockholders,  directors,  trustees,  or  other 
officers  of  a  corporation,  who  are  made  liable,  in  any 
event  or  contingency,  for  the  payment  of  a  debt,  are  not 
made  parties  defendant,  as  prescribed  in  section  1790^ 
the  plaintiff  in  the  action  may  maintain  a  separate 
action  against  them,  to  procure  a  judgment,  declaring, 
apportioning  and  enforcing  their  liability.  (Co.  Civ 
Proc.  §1791). 

AVhen  a  creditor  is  seeking  to  enforce  a  stockholder's 
liability,  he  has  an  election  of  remedies;  he  may  bring 
his  action  at  law  against  any  or  all  of  the  stockholders 
and  enforce  his  liability  against  them,  without  regard 
to  the  other  creditors  of  the  corporation,  or  he  may 
l»ring  an  action  in  equity  which  inures  to  the  benefit  of 
all  creditors  similarily  situated.  (lilathez  v.  Ncidig, 
72  N.  Y.  100).      In  a  proper  equity  suit,  of  the  latter 


&> 


ACTIONS  RELATING  TO  CORPORATIONS.       327 

kind,  actions  at  law  of  the  first-mentioned  class  will  be 
enjoined  until  a  judgment  for  an  accounting  and  dis- 
tribution.     [Pfohl  V.  HUnpson,  74  N.  Y.  137). 

As  to  the  parties  defendant  in  actions  by  or  against 
corporations,  stockholders  or  directors,  see  vol.  I,  p.  147, 
et  seq. 

Sec.    3.   Proceedings  in  the  action. 

The  pleadings  and  proceedings  in  the  action  are  the 
same  as  in  other  actions,  excepting  so  far  as  modified  by 
special  statutory  regulations.  There  are  several  pro- 
visions in  the  nature  of  provisional  remedies  which  are 
specially  applicable  to  actions  by  or  against  corpora- 
tions. Those  provisions  relating  to  bringing  the  action, 
the  service  of  summons,  appearance,  etc.,  are  treated  of 
in  the  preceding  volumes. 

A  reference  shall  not  be  made,  of  course,  upon  the 
consent  of  parties,  in  an  action  against  a  corporation, 
to  obtain  a  dissolution  thereof,  for  the  appointment  of 
a  receiver  of  its  property,  or  the  distribution  of  its  prop- 
erty, unless  it  is  brought  by  the  attorney-general  (Co. 
Civ.  Proc.  §  1012)  ;  but  in  case  the  parties  consent  to  a 
reference,  the  court  in  its  discretion  may  grant  a  refer- 
ence; but  in  such  case  the  court  must  designate  the 
referee.      ( Id. ) . 

Subdivision  1. — Temporary  Injunction. 

In  an  action,  brought  as  prescribed  in  article  3  of 
title  2  of  chapter  XV  of  the  code  (that  is,  to  procure  the 
sequestration  and  distribution  of  the  property  of  a  cor- 
poration, or  the  dissolution  of  the  corporation),  the 
court  inaj,  upon  proof  of  the  facts  authorizing  the 
action  to  be  maintained,  grant  an  injunction  order,' 
restraining  the  corporation,  and  its  trustees,  directors, 
managers  and  other  of&cers,  from  collecting  or  receiving 
any  debt  or  demand,  and  from  paying  out,  or  in  any 
way  transferring  or  delivering,  to  any  person,  any 
money,  property,  or  effects  of  the  corporation,  during 
the  pendency  of  the  action;  except  by  express  permis- 
sion of  the  court.     Wh,ere  the  action  is  brought  to  pro- 
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cure  the  dissolution  of  the  corporation,  the  injunction 
may  also  restrain  the  corporation,  and  its  trustees, 
directors,  managers  and  other  officers,  from  exercising 
any  of  its  corporate  rights,  privileges,  or  franchises,  dur- 
ing the  pendency  of  the  action;  except  by  express  per- 
mission of  the  court.  The  provisions  of  title  2  of  chap- 
ter VII  of  the  code  relating  to  the  granting,  vacating  or 
modifying  of  an  injunction  order,  apply  to  an  injunction 
order,  granted  as  prescribed  in  this  section ;  except  that 
it  can  be  granted  only  by  the  court.  (Co.  Civ.  Proc. 
§  1787). 

If  a  stockholder  charges  fraud  on  the  part  of  the 
directors  of  a  corporation,  the  court  has  power,  inde- 
pendently of  statute,  to  enjoin  them  from  doing  certain 
peculiar  acts;  but  not  from  doing  the  general  business 
contemplated  by  its  charter.  {Hoioe  v.  Deuel,  43  Barb. 
504).  An  injunction  will  not  be  granted  to  restrain  an 
officer  from  performing  the  general  and  ordinary  duties 
•of  his  office  {People  v.  Alb.  &  Susq.  R.  R.  Co.,  7  Abb.  Pr. 
N.  S.  265;  modified  on  other  grounds,  5  Lans.  25;  57 
N.  Y.  161) ;  but  he  may  be  restrained  from  doing  any 
particular  wrong  which  affects  the  private  rights  of  any 
other  person  ( Id. ) ;  or  from  doing  fraudulent  acts. 
(Fisk  V.  Chicago,  etc.,  R.  R.  Co.,  53  Barb.  513).  In  an 
action,  brought  as  prescribed  in  articles  2,  3,  or  4  of 
title  2  of  chapter  XV  of  the  code,  the  court  may,  in  its 
discretion,  on  the  application  of  either  party,  at  any 
stage  of  the  action,  before  or  after  final  judgment,  and 
with  or  without  security,  grant  an  injunction  order, 
restraining  the  creditors  of  the  corporation  from  bring- 
ing actions  against  the  defendants,  or  any  of  them,  for 
the  recovery  of  a  sum  of  money,  or  from  taking  any 
further  proceedings  in  such  actions,  theretofore  com- 
menced. Such  an  injunction  has  the  same  effect,  and, 
except  as  otherwise  expressly  prescribed  in  this  section, 
is  subject  to  the  same  provisions  of  law,  as  if  each  cred- 
itor, upon  whom  it  is  served,  was  named  therein,  and 
was  a  party  to  the  action  in  which  it  is  granted.  (Co. 
Civ.  Proc.  §  1806). 

Where  the  action  is  to  dissolve  a  corporation,  actions 
by  creditors  of  the  corporation  will  be  enjoined,  to  pre- 
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vent  hampering  the  proceedings  and  increasing  the  costs 
and  expenses.  The  creditors  should  seelt  their  remedy 
in  the  proceeding  which  is  pending.  {Attij-Gcnl.  v. 
North  America II  L.  Ins.  Co.,  6  Abb.  N.  C.  293).  But  an 
injunction  will  not  be  granted  to  enjoin  creditors  from 
bringing  suit,  where  the  action  to  dissolve  is  commenced 
by  the  officers  of  the  corporation  itself.  {Eiiigslci/  v. 
First  Natl.  Bank  of  Bath,  31  Hun,  329).  As  to  the 
manner  of  intervening  by  creditors  in  order  to  protect 
their  interests,  see  note  to  6  Abb.  N.  C.  304.  The  court 
may  permit  a  creditor,  who  has  proceeded  to  judgment, 
to  enter  his  judgment  to  stand  as  security.  {Oalwey  v. 
U.  S.  Steam  Sugar  R.  Co.,  13  Abb.  Pr.  211;  afCd.,  36 
Barb.  256 ) .  Where  under  the  charter  of  a  corporation, 
each  stockholder  is  liable  to  every  creditor  whose  execu- 
tion is  unsatisfied,  for  the  whole  debt,  the  court  cannot 
on  the  application  of  one  creditor  restrain  the  others 
from  proceeding  against  the  corporation  or  stockholder. 
(Jadson  v.  Rossie  Galena  Co.,  9  Paige,  598) .  As  to  who 
are  the  stockholders,  and  their  liability  in  case  of  a 
foreign  corporation,  reference  must  be  made  to  the 
statutes  of  the  state  or  country  where  such  corporation 
is  created.  {Molson's  Bank  v.  Boardman,  47  Hun, 
135).  Where  an  action  to  dissolve  or  annul  a  corpora- 
tion or  against  an  officer,  is  brought,  any  creditor  may 
be  enjoined  by  a  general  injunction,  whether  he  is  a 
party  to  the  action  or  not.  (Co.  Civ.  Proc.  §  1806; 
Smith  v.  Danzig,  3  Civ.  Proc.  Eep.  127).  But  it  is  to 
be  noted  that  it  is  only  creditors  of  the  corporation  that 
can  be  enjoined,  so  where  a  mortgagee  was  foreclosing 
his  mortgage  on  lands  owned  by  the  corporation,  which 
had  neither  given  nor  assumed  the  mortgage,  it  was  held 
that  the  foreclosure  suit  could  not  be  enjoined.  (David- 
son v.  John  Good  Cordage  Co.,  63  App.  Div.  366).  , 
An  injunction  order,  suspending  the  general  and  ordi- 
nary business  of  a  corporation,  or  of  a  joint-stock 
association,  consisting  of  seven  or  more  persons,  or  sus- 
pending from  office,  or  restraining  from  the  perform- 
ance of  his  duties,  a  trustee,  director,  or  other  officer 
thereof,  can  be  granted  only  by  the  court,  upon  notice 
of  the  application  therefor,  to  the  proper  officer  of  the 
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corporation  or  association,  or  to  the  trustee,  director, 
or  other  officer  enjoined.  If  such  an  injunction  order 
is  made,  otherwise  than  as  prescribed  in  this  section,  it 
is  void.      (Co.  Civ.  Proc.  §  1809). 

It  is  not  necessary  in  this  place  to  go  fully  into  the 
subject  of  injunctions,  as  that  subject  has  been  thor- 
oughly treated  in  vol.  I,  pp.  549,  582,  589,  et  seq. 

Subdivision  2. — Receiver. 

In  an  action,  brought  as  prescribed  in  article  3  of 
title  2  of  chapter  XV  of  the  code,  the  court  may  also, 
at  any  stage  thereof,  appoint  one  or  more  receivers  of 
the  property  of  the  corporation.  A  receiver,  so  ap- 
pointed, before  final  judgment  is  a  temporary  receiver, 
until  final  judgment  is  entered.  A  temporary  receiver 
has  power  to  collect  and  receive  the  debts,  demands,  and 
other  property  of  the  corporation ;  to  preserve  the  prop- 
erty, and  the  proceeds  of  the  debts  and  demands  col- 
lected; to  sell  or  otherwise  dispose  of  the  property  as 
directed  by  the  court ;  to  collect,  receive  and  preserve  the 
proceeds  thereof;  and  to  maintain  any  action  or  special 
proceeding,  for  either  of  those  purposes.  He  must 
qualify  as  prescribed  by  law  for  the  qualification  of  a 
permanent  receiver.  Unless  additional  powers  are 
specially  conferred  upon  him,  as  prescribed  in  section 
1789  of  the  code,  a  temporary  receiver  has  only  the 
powers  specified  in  this  section,  and  those  which  are 
incidental  to  the  exercise  thereof.  A  receiver  appointed 
by  or  pursuant  to  a  final  judgment  in  the  action,  or  a 
temporary  receiver,  who  is  continued  by  the  final  judg- 
ment, is  a  permanent  receiver  and  has  all  the  powers 
and  authority  conferred,  and  is  subject  to  all  the  duties 
and  liabilities  imposed  upon  a  receiver  appointed  upon 
"  the  voluntary  dissolution  of  a  corporation.  (Co.  Civ. 
Proc.  §  1788). 

A  temporary  receiver,  appointed  as  prescribed  in  sec- 
tion 1788,  is,  in  all  respects,  subject  to  the  control  of 
the  court.  In  addition  to  the  powers  conferred  upon 
him,  by  the  provisions  of  section  1788,  the  court  may, 
by  the  order  or  interlocutory  judgment  appointing  him, 
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or  by  an  order  subsequently  made  in  the  action,  or  by 
the  final  judgment,  confer  upon  him  the  powei-s  and 
authority,  and  subject  him  to  the  duties  and  liabilities, 
of  a  permanent  receiver,  or  so  much  thereof  as  it  thinks 
proper;  except  that  he  shall  not  make  any  distribution 
among  the  creditors  or  stockholders,  before  final  judg- 
ment, unless  he  is  specially  directed  so  to  do  by  the 
court.      (Co.  Civ.  Proc.  §  1789). 

A  receiver  of  the  property  of  a  corporation  can  be  ap- 
pointed only  by  the  court,  and  in  one  of  the  following 
cases : 

1.  An  action,  brought  as  prescribed  in  articles  2,  3  or 
4  of  title  2  of  chapter  XV  of  the  code. 

2.  An  action  brought  for  the  foreclosure  of  a  mort- 
gage upon  the  property,  of  which  the  receiver  is  ap- 
pointed, where  the  mortgage  debt,  or  the  interest  there- 
upon, has  remained  unpaid,  at  least  thirty  days  after  it 
was  payable,  and  after  payment  thereof  was  duly  de- 
manded of  the  proper  officer  of  the  corporation;  and 
where  either  the  income  of  the  property  is  specifically 
mortgaged,  or  the  property  itself  is  probably  insufficient 
to  pay  the  mortgage  debt. 

3.  An  action  brought  by  the  attorney-general,  or  by  a 
stockholder,  to  preserve  the  assets  of  the  corporation, 
having  no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution 
of  a  corporation. 

5.  Upon  the  applicati'on  of  the  regents  of  the  univer- 
sity, in  aid  of  the  liquidation  of  a  corporation  whose 
dissolution  they  contemplate  or  have  decreed;  or  upon 
the  application  of  the  trustees  of  such  a  corporation 
with  notice  to  the  regents. 

Where  the  receiver  is  appointed  in  an  action,  other- 
wise than  by  or  pursuant  to  a  final  judgment,  notice  of 
the  application  for  his  appointment,  must  be  given  to 
the  proper  officer  of  the  corporation.  (Co.  Civ.  Proc. 
§  1810).  In  the  various  general  laws  governing  the 
different  kinds  of  corporations,  as  well  as  in  isolated 
session  laws,  provisions  for  the  appointment  and  con- 
trol of  receivers  of  corporations  are  to  be  found,  such 
as  section  33  of  the  Banking  Law  as  to  banks,  sections 
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40-41,  43,  76-84,  207-208  and  253  of  the  Insurance  Law 
as  to  insurance  companies,  chapter  60  of  the  laws  of 
1902  as  to  moneyed  corporations,  etc. ;  such  provisions 
should  be  carefully  investigated  in  taking  action  look- 
ing to  a  receivership  of  any  such  corporations. 

All  motions  for  the  sequestration  of  the  property  of 
corporations,  or  for  the  appointment  of  receivers 
thereof,  must  be  made  in  the  judicial  district  in  which 
the  principal  place  of  business  of  said  corporations  re- 
spectively, is  situated,  except  that  in  actions  brought 
by  the  attorney-general  in  behalf  of  the  people  of  this 
state,  when  it  shall  be  made  to  appear,  that  such  seques- 
tration is  a  necessary  incident  to  the  action,  and  that  no 
receiver  has  already  been  appointed,  a  motion  for  the 
appointment  of  one  may  be  made  in  any  county  within 
the  judicial  district  in  which  such  action  is  triable.  No 
motion  can  be  made,  or,  other  proceeding  had  for  the 
removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was 
made.  And  where  a  receiver  has  been  appointed,  his 
appointment  shall  be  extended  to  any  subsequent  suit 
or  proceeding  relating  to  the  same  estate  or  property 
in  which  a  receiver  is  necessary.      ( Genl.  Rule,  80 ) . 

The  subject  of  receivers  of  corporations  has  been  fully 
treated  in  vol.  I,  pp.  727,  738,  et  seq.  As  to  the  applica- 
tion for  the  appointment  of  a  receiver,  see  vol.  I,  p.  734. 
Under  subdivision  3  of  section  1810,  a  receiver  should 
not  be  appointed  where  all  the  "officers  of  a  corporation 
resign  for  the  purpose  of  having  a  receiver  appointed. 
{Zeltner  v.  Zeltner  Breiving  Co.,  174  N.  Y.  247).  For 
an  instance  of  the  application  of  this  subdivision  in  the 
appointment  of  a  receiver  of  the  assets  in  this  state  of 
a  foreign  corporation,  see  MacNabh  v.  Porter  Air- 
Lighter  Co.  (44  App.  Div.  102).  The  appointment  of  a 
receiver  and  the  sequestration  of  its  property  does  not 
take  away  its  right  to  defend  an  action  or  to  appeal 
from  a  judgment  therein.  (Parry  v.  American  Opera 
Go. ,  9  N.  Y.  St.  Rep.  536 ) .  A  proceeding  by  a  creditor 
at  large,  does  not  give  the  court  the  authority  to  appoint 
a  receiver  of  a  corporation  whether  domestic  or  foreign 
(Lehigh  Coal  Co.  V.  Central  R.  R.  Go.  of  N.  J.,  43  Hun, 
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546)  ;  where,  however,  the  action  was  brought  by  a 
stockholder,  the  court  has  the  power  to  appoint  a  re- 
ceiver. {Woerishoffci-  v.  North  Rircr  Con.  Co.,  99 
N.  Y.  398).  Where  a  corporation  is  dissolved,  an  action 
pending  by  or  against  it  must  be  revived  in  the  name 
of  the  receiver;  and  he  is  the  custodian  of  the  fund,  and 
out  of  the  fund  must  pay  any  costs  obtained  against  him 
in  defending  the  action  for  the  benefit  of  the  fund. 
{Locke  v.  Covert,  42  Hun,  484).  A  receiver  under  sec- 
tion 1784,  may  maintain  an  action  to  determine  the 
validity  of  bonds  claimed  to  be  secured  by  mortgage  on 
the  property  of  the  corporation  and  to  ascertain  how 
far  they  are  valid  as  a  lien  thereon.  {Huhbell  v.  Syra- 
cuse IronWks.,  42  Hun,  182). 

Upon  the  appointment  of  a  receiver  of  a  partnership 
or  of  a  corporation  organized  under  the  laws  of  this 
state  and  doing  business  therein,  other  than  a  moneyed 
corporation,  the  wages  of  the  employes  of  such  partner- 
ship or  corporation  shall  be  preferred  to  every  other 
debt  or  claim.  ( The  Labor  Law,  §  8 ) .  Under  the  con- 
struction of  this  statute  as  it  now  stands,  the  preference 
is  limited  to  emploj'es  working  for  wages  (as  distin- 
guished from  a  salary ) ,  and  so  to  mechanics,  operatives 
or  laborers,  who  perform  manual  labor,  or  other  labor 
of  a  menial  or  mechanical  kind ;  it  does  not  include  the 
clerical  force  engaged  in  transacting  the  business,  such 
as  bookkeepers,  superintendents,  foremen  or  officers  of 
the  corporation  who  are  compensated  at  a  fixed  yearly 
salary.  {Matter  of  Stryker,  158  N.  Y.  526;  Dolge  v. 
Dolge,  70  App.  Div.  517;  Cochran  v.  A.  S.  Baker  Co., 
30  Misc.  48).  Section  29  of  chapter  466  of  the  laws  of 
1877,  as  amended  by  chapter  624  of  the  laws  of  1897,  pro- 
vides that  in  the  distribution  of  assets  under  assign- 
ments for  the  benefit  of  creditors  the  wages  or  salaries 
owing  to  the  employees  of  the  assignor  or  assignors  at 
the  time  of  the  execution  of  the  assignment  for  services 
rendered  within  one  year  prior  to  the  execution  of  such 
assignment,  shall  be  preferred,  etc.  It  has  recently 
been  held  that  the  words  "  or  salaries  "  make  this  sec- 
tion broader  than  section  8  of  the  Labor  Law.  {Hopkins 
V.  Cromtcell,  89  App.  Div.  481). 
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Where,  however,  such  laborer  or  operative  assigns 
his  claim  for  his  wages  to  a  third  person,  such  person 
is  not  entitled  to  such  preference,  as  the  right  conferred 
by  this  statute  is  not  assignable.  (People  v.  Reming- 
ton &  Sons,  45  Hun,  329 ;  afPd.  on  op.  below,  109  N.  Y. 
631).  Where  a  receiver  of  any  corporation,  excepting 
insurance  companies,  has  been  appointed  on  applica- 
tion by  the  attorney-general,  all  its  property  shall  be 
transferred  to  and  vest  in  such  receiver,  provided  that 
the  transfer  shall  only  be  made  by  order  of  the  supreme 
court  on  notice.      (Laws  1884,  chap.  285). 

Subdivision  3. — Accounting. 

Where  the  action  is  brought  by  a  creditor  of  the  cor- 
poration under  sections  1790  or  1791  of  the  code,  the 
court  must,  when  it  is  necessary,  cause  an  account  to  be 
taken  of  the  property  and  of  the  debts  of  the  corpora- 
tion, and  thereupon  the  defendants'  liability  must  be 
apportioned  accordingly;  but,  if  it  affirmatively  ap- 
pears,- that  the  corporation  is  insolvent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
taking  such  an  account,  ascertain  and  determine  the 
amount  of  each  defendant's  liability,  and  enforce  the 
same  accordingly.      (Co.  Civ.  Proc.  §  1792). 

When  such  an  accounting  will  be  ordered,  is  in  the 
discretion  of  the  court;  and  the  manner  of  taking  it  is 
also  directed  by  the  order. 

Subdivision  4. — Advertising  for  Claims. 

In  an  action,  brought. as  prescribed  in  articles  2,  3  or 
4  of  title  2  of  chapter  XV  of  the  code,  the  court  may,  at 
any  stage  of  the  action,  before  or  after  final  judgment, 
make  an  order,  requiring  all  the  creditors  of  the  corpo- 
ration to  exhibit  and  prove  their  claims,  and  thereby 
make  themselves  parties  to  the  action,  in  such  a  man- 
ner, and  within  such  a  reasonable  time,  not  less  than 
six  months  from  the  first  publication  of  notice  of  the 
order,  as  the  court  directs;  and  that  the  creditors,  who 
make  default  in  so  doing,  shall  be  precluded  from  all 
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benefit  of  the  judgment,  and  from  any  distribution 
which  may  be  made  thereunder  except  as  hereinafter 
provided.  Notice  of  the  order  must  be  given,  by  publi- 
cation, in  such  newspapers  and  for  such  a  length  of  time 
as  the  court  directs.  Notwithstanding  such  order,  any 
such  creditor  who  shall  exhibit  and  prove  his  claim  in 
the  manner  directed  thereby,  with  proof,  by  affidavit  or 
otherwise,  that  he  has  had  no  notice  or  knowledge 
thereof  in  time  to  comply  therewith,  any  time  before  an 
order  is  made,  directing  a  final  distribution  of  the  assets 
of  such  a  corporation,  shall  be  entitled  to  have  his  claim 
received,  and  shall  have  the  same  rights  and  benefits 
thereon,  so  far  as  the  assets  of  such  corporation  then 
remaining  undistributed  may  render  possible,  as  if  his 
claim  had  been  exhibited  and  proved  within  the  time 
limited  by  such  order.      (Co.  Civ.  Proc.  §  1807). 

The  amendment  of  1886  enlarged  the  former  rule  by 
the  addition  of  the  provision  quoted  above  which  per- 
mits a  creditor,  before  judgment  although  after  the  time 
fixed  in  the  order,  to  prove  his  claim  with  like  effect  as 
though  proved  within  the  time  fixed  in  the  order.  The 
section  requires  the  proof  of  the  claims  to  be  made 
before  a  referee.  {People  v.  Remington  &  Sons,  45 
Hun,  329;  affd.  on  op.  below,  109  N.  Y.  631).  Form- 
erly the  rule  was  that  claims  not  presented  within  the 
time  fixed  in  the  order,  were  wholly  barred  out  from 
sharing  in  the  avails  of  the  corporation.  (flatter  of 
Harmonij  Fire  Ins.  Co.,  45  N.  Y.  310) .  But  the  amend- 
ment of  1886  overrules  that  proposition.  The  referee 
appointed  to  hear  the  proof  upon  claims,  should  allow 
every  claim  that  he  is  satisfied  could  have  been  estab- 
lished, had  an  action  been  brought  upon  it.  {Atty-Gcnl. 
V.  L.  &  F.  Ins.  Co.,  4  Paige,  224) .  But  the  referee  under 
this  proceeding  does  not  have  the  power  to  hear  and 
determine  and  decide  questions  betAveen  parties;  but 
only  to  report  the  proof  upon  the  claims  presented;  and 
it  is  for  the  court  to  pass  upon  such  claims ;  and  excep- 
tions to  the  report  of  such  referee  need  not  be  filed. 
{Atty-Oenl.  v.  Continental,  etc.,  Co.,  64  How.  Pr.  93). 
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Subdivision    5. — Compelling    Stockholder,   etc.,    to 

Testify. 

In  an  action,  brought  as  prescribed  in  articles  2,  3  or 
4  of  title  2  of  chapter  XV  of  the  code,  a  stockholder, 
officer,  alienee,  or  agent  of  a  corporation,  is  not  excused 
from  answering  a  question,  relating  to  the  management 
of  the  corporation,  or  the  transfer  or  disposition  of  its 
property,  on  the  ground  that  his  answer  may  expose 
the  corporation  to  a  forfeiture  of  any  of  its  corporate 
rights,  or  will  tend  to  convict  him  of  a  criminal  offense, 
or  to  subject  him  to  a  penalty  or  forfeiture.  But  his 
testimony  shall  not  be  used,  as  evidence  against  him,  in 
a  criminal  action  or  special  proceeding.  (Co.  Civ.  Proc. 
§  1805). 

As  to  the  manner  of  compelling  the  attendance  of 
witnesses  and  the  production-  of  books  and  papers  by  a 
corporation,  and  the  proof  of  their  acts  and  trans- 
actions, see  volume  II,  pp.  87,  102.  The  officers  of  a 
new  corporation,  which  has  substantially  succeeded  the 
old  one,  will  not  be  ordered  summarily  to  deliver  the 
books  of  such  old  corporation  to  a  receiver  of  such  cor- 
poration, without  a  hearing  being  accorded  such  new 
corporation.  {Olmsted  v.  B.  &  P.  R.  R.  Co.,  46  Hun, 
552). 

Subdivision   6. — Amendment  of  Pleadings  for  Mis- 
joinder of  Parties. 

Where  an  action,  authorized  by  a  law  of  the  state,  is 
brought  against  one  or  more  persons,  as  stockholders  of 
a  corporation  or  joint-stock  association,  an  objection  to 
any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  Avhose  name  appears  on  the  stock- 
books  of  the  corporation  or  association,  as  a  stockholder 
thereof,  by  the  name  so  appearing;  but  who  is  mis- 
named, or  dead,  or  is  not  liable  for  any  cause.  In  such 
a  case,  the  court  may,  at  any  time  before  final  judgment, 
vr)on  motion  of  either  party,  amend  the  pleadings  and 
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other  papers,  without  prejudice  to  the  previous  pro- 
ceedings, by  substituting  the  true  name  of  the  person 
intended,  or  by  striking  out  the  name  of  the  person  who 
is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting 
the  name  of  his  representative  or  successor.  (Co.  Civ. 
Proc.  §  1813). 

The  subject  of  amendments  to  pleadings  has  been 
fully  discussed  in  vol.  I,  p.  361,  et  seq.  The  rules  in 
regard  to  amendments  to  pleadings  in  actions  by  or 
against  corporations  are  the  same  as  in  other  actions. 

Sec.   4.    Judgment. 

A  final  judgment  in  an  action,  brought  against  a  cor- 
poration, as  prescribed  in  article  3  of  title  2  of  chapter 
XV  of  the  code,  either  separately  or  in  conjunction  with 
its  stockholders,  directors,  trustees  or  other  oflflcers, 
must  provide  for  a  just  and  fair  distribution  of  the 
property  of  the  corporation,  and  of  the  proceeds  thereof, 
among  its  fair  and  honest  creditors,  in  the  order  and  in 
the  proportions  prescribed  by  law,  in  case  of  the  volun- 
tary dissolution  of  a  corporation.  (Co.  Civ.  Proc. 
§  1793). 

Where  the  stockholders  of  the  corporation  are  parties 
to  the  action,  if  the  property  of  the  corporation  is  not 
sufficient  to  discharge  its  debts,  the  interlocutory  or 
final  judgment,  as  the  case  requires,  must  adjudge  that 
each  stockholder  pay  into  court  the  amount  due  and 
remaining  unpaid,  on  the  shares  of  stock  held  by  him, 
or  so  much  thereof  as  is  necessary  to  satisfy  the  debts 
of  the  corporation.      (Co.  Civ.  Proc.  §  1794). 

If  it  appears,  that  the  property  of  the  corporation, 
and  the  sums  collected  or  collectible  from  the  stock- 
holders, upon  their  stock  subscriptions,  are  or  will  be 
insufficient  to  pay  the  debts  of  the  corporation,  the  court 
must  ascertain  the  several  sums,  for  which  the  directors, 
trustees,  or  other  officers,  or  stockholders  of  the  corpo- 
ration, being  parties  to  the  action,  are  liable;  and  must 
adjudge  that  the  same  be  paid  into  court,  to  be  applied, 
in  such  proportions  and  in  such  order  as  justice  re- 
quires, to  the  payment  of  the  debts  of  the  corporation. 
22 
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(Co.  Civ.  Proc.  §  1795).  This  section  only  applies 
where  the  action  is  brought,  under  section  1786,  by  a 
creditor — not  by  the  attorney-general.  {People  v.  Com- 
mercial Bank,  37  Misc.  16;  affd.  on  op.  below,  72  App. 
Div.  633). 

As  to  the  appointment  of  a  receiver  by  or  before  final 
judgment,  see  vol.  I,  p.  727,  et  seq.  The  provisions  of 
the  various  statutes  regulating  the  appointment  of  re- 
ceivers of  corporations  and  the  proceedings  before  such 
receivers  are  fully  discussed  in  vol.  I,  p.  734,  et  seq. 

The  same  steps  should  be  taken  where  the  defendant 
is  in  default  as  in  other  cases.  (See  vol.  II,  p.  265). 
The  final  decree  or  judgment  in  an  action  to  dissolve  a 
corporation  is  for  the  benefit  of  all  {Morgan  v.  N.  Y.  d 
Alb.  R.  B.  Co.,  10  Paige,  290)  ;  and  not  merely  for  the 
benefit  of  the  party  bringing  the  action.  (Id.).  The 
provision  of  section  1793,  that  the  judgment  must  pro- 
vide for  a  just  and  fair  distribution,  etc.,  overrides  the 
provision  of  general  rule  30,  to  the  effect  that  a  report 
shall  stand  confirmed  unless  exceptions  are  filed  to  it. 
{People  V.  Am.  Loan  &  Tr.  Co.,  Ill  N.  Y.  467).  Under 
section  1794  the  fact  that  a  stockholder  has  had  put  to 
his  credit  on  the  books  a  dividend  wrongfully  declared, 
does  not  amount  to  a  payment  by  him  of  the  amount  of 
such  dividend.  {8a gory  v.  Dubois,  3  Sand.  Ch.  466). 
A  person  in  whose  name  the  stock  stands  on  the  books 
is  the  stockholder  for  the  purposes  of  the  suit,  although 
in  fact  he  has  transferred  the  stock  {Mann  v.  Currie, 
2  Barb.  294),  except  where  the  corporation  has  recog- 
nized the  transferee  as  owner.  {Cutting  v.  Damerel, 
88  N.  Y.  410 ) .  Of  course,  where  there  has  been  a  sale 
though  no  transfer  on  the  books  and  the  vendor  is  com- 
pelled to  pay  an  adjudged  liability  on  the  stock,  he  can 
recover  against  the  vendee  the  amount  so  paid.  {John- 
son v.  Underhill,  52  N.  Y.  203).  After  a  transfer  on 
the  books,  the  transferee  is  liable.  {Sigua  Iron  Co.  v. 
Broicn,  171  N.  Y.  488).  Where  it  is  desii'ed  to  compel 
the  payment  by  stockholders  of  the  amounts  remaining 
unpaid  on  their  stock,  they  should  be  joined  as  parties 
to  the  action;  and  if  not  so  joined,  they  should  be  joined 
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by  an  amendment  to  the  complaint.      {Mann  v.  Pentz, 
3N.  Y.  415). 

In  order  to  be  effectual,  the  dissolution  of  a  corpora- 
tion must  be  judicially  ascertained  and  declared.  {Plass 
V.  Houseman,  17  N.  Y.  St.  Rep.  671).  By  omitting  to 
perform  a  duty  imposed  by  its  charter,  a  corporation 
does  not,  therefore,  lose  its  corporate  character.  (Dow/ 
V.  Ogdensbwgh,  etc.,  B.  R.  Co.,  107  N.  Y.  129 ) .  A  judg- 
ment of  dissolution  operates  as  a  termination  of  all 
pending  actions;  and  proceedings  subsequent  to  such 
dissolution  are  void  (McCulloch  v.  Norwood,  58  N.  Y. 
562),  unless  some  statute  provides  that  the  cause  of 
action  shall  survive.  (See  Marstaller  v.  Mills,  143 
N.  Y.  398).  As  to  the  power  of  the  court  in  voluntary 
dissolution,  see  section  2419  of  the  code,  and  the  sec- 
tions following.  They  have  nothing  to  do  with  the 
action  to  dissolve  a  corporation.  A  corporation  may 
appeal  from  a  judgment  declaring  it  dissolved.  (Eelsey 
V.  Pfaudler  Process  Co.,  45  Hun,  10).  As  to  the  entry 
of  judgment  and  the  docketing  of  the  same,  see  vol.  II, 
pp.  680,  685,  et  seq.  The  same  rules  with  respect  to 
proceedings  on  appeal  apply  in  these  cases,  as  in  other 
actions,  and  have  been  considered  in  vol.  II. 

Sec.    5.   Application  of  certain,  sections. 

The  provisions  of  section  1809  of  the  code  with  regard 
to  the  granting  of  injunctions,  and  of  section  1810  with 
regard  to  the  appointment  of  a  receiver  and  of  section 
1891  with  regard  to  suspending  or  removing  of  a  trustee 
or  other  officer  of  a  corporation,  apply  to  an  action  or 
a  special  proceeding,  against  a  corporation,  or  joint- 
stock  association,  created  by  or  under  the  laws  of  the 
state,  or  a  trustee,  director,  or  other  officer  thereof;  or 
against  a  corporation,  or  joint-stock  association  created 
by  or  under  the  laws  of  another  state,  government,  or 
country,  or  a  trustee,  director,  or  other  officer  thereof, 
where  the  corporation  or  association  does  business 
within  the  state,  or  has,  within  the  state,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer 
of  its  stock.      (Co.  Civ.  Proc.  §  1812)! 
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But,  as  we  saw  by  section  1804,  quoted  in  article  I, 
section  1,  subdivision  3  above,  articles  2,  3  and  4  of  title 
2  of  chapter  XV  of  the  code  (the  provisions  of  which 
articles  are  dealt  with  in  this  chapter)  do  not  apply  to 
a  religious  corporation,  to  a  municipal  or  other  political 
corporation,  created  by  the  constitution,  or  by  or  under 
the  laws  of  the  state;  or  to  any  corporation  which  the 
regents  of  the  university  have  power  to  dissolve,  except 
upon  the  application  of  the  regents,  or  of  the  trustees 
of  such  a  corporation,  and  in  aid  of  its  liquidation  under 
such  dissolution. 

A  religious  corporation,  being  composed  not  only  of 
the  trustees  but  of  the  members  of  the  organization,  is 
governed  by  the  ordinary  rules  of  the  common  law,  and 
not  by  the  sections  of  the  code  referred  to  in  this  chap- 
ter.     {Rohertson  v.  Bullions,  11  N.  Y.  243). 

Article  3  of  title  2  of  chapter  XV  of  the  code  (§§  1784- 
1796,  inclusive),  does  not  repeal  or  affect  any  special 
provision  of  law,  prescribing  that  a  particular  kind  of 
corporation  shall  cease  to  exist,  or  shall  be  dissolved, 
in  a  case  or  in  a  manner,  not  prescribed  in  said  article ; 
or  any  special  provision  of  law,  prescribing  the  mode  of 
enforcing  the  liability  of  the  stockholders  of  a  particular 
kind  of  corporation.      (Co.  Civ.  Proc.  §  1796). 


ARTICLE  III. 

TO   ANNUL   A   CORPORATION. 

SECTION. 

1.  In  what  cases. 

2.  Proceedings  in  the  action. 

3.  Pinal  judgment. 

Sec.    1.   In  Tphat  cases. 

The  attorney-general,  whenever  he  is  so  directed  by 
the  legislature,  must  bring  an  action  against  a  corpora- 
tion created  by  or  under  the  laws  of  the  state,  to  pro- 
cure a  judgment,  vacating  or  annulling  the  act  of  incor- 
poration, or  any  act  renewing  the  corporation,  or  con- 
tinuing its  corporate  existence,  upon  the  ground  that 
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the  act  was  procured  upon  a  fraudulent  suggestion,  or 
the  concealment  of  a  material  fact,  made  by  or  with  the 
knowledge  and  consent  of  any  of  the  persons  incorpo- 
rated.     (Co.  Civ.  Proc.  §  1797). 

Upon  leave  being  granted,  as  prescribed  in  section 
1799,  the  attorney-general  may  bring  an  action  against 
a  corporation  created  by  or  under  the  laws  of  the  state, 
to  procure  a  judgment,  vacating  the  charter  or  annulling 
the  existence  of  the  corporation,  upon  the  ground  that 
it  has,  either : 

1.  Offended  against  any  provision  of  an  act,  by  or 
under  which  it  was  created,  altered  or  renewed,  or  an 
act  amending  the  same,  and  applicable  to  the  corpora- 
tion; or, 

2.  Violated  any  provision  of  law,  whereby  it  has  for- 
feited its  charter,  or  become  liable  to  be  dissolved,  by 
the  abuse  of  its  powers ;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure 
to  exercise  its  powers ;  or, 

4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  or  fran- 
chises; or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred 
upon  it  by  law.      (Co.  Oiv.  Proc.  §  1798). 

Before  granting  leave,  the  court  may,  in  its  discre- 
tion, require  such  previous  notice  of  the  application  as 
it  thinks  proper,  to  be  given  to  the  corporation,  or  any 
officer  thereof,  and  may  hear  the  corporation  in  opposi- 
tion thereto.      (Co.  Civ.  Proc.  §  1799). 

As  to  the  leave  to  sue  in  such  cases,  see  vol.  I,  p.  128, 
€t  seq.  A  domestic  corporation  is  a  creature  of  the  law 
and  is  absolutely  amenable  to  the  law;  and  where  it  vio- 
lates the  very  law  of  its  existence,  or  any  of  the  provi- 
sions of  that  law,  or  abuses  its  powers  or  does  or  omits 
to  do  acts  which  amount  to  a  forfeiture  or  surrender  of 
its  corporate  rights,  it  opens  the  door  at  once  to  having 
its  charter  taken  away  and  its  existence  annulled.  But 
it  is  to  be  noted  that  section  1798  is  not  self-executing; 
to  effect  a  termination  of  the  corporate  existence,  for 
the  causes  named  in  the  section,  the  state,  through  the 
attorney-general,  must  not  only  elect  to  enforce  the  for- 
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feiture,  but  must  also  procure  leave  of  the  court  to  bring 
an  action  for  that  purpose;  and,  even  then,  such  action 
is  not  maintainable,  as  for  a  failure  to  exercise  its  fran- 
chises, unless  some  public  interest  is  involved  which 
requires  the  exercise  of  the  franchise  by  the  corporation. 
{People  V.  V.  &  D.  R.  B.  Go.,  128  N.  Y.  240).  Where 
the  attorney-general  has  determined  to  enforce  the  for- 
feiture and  the  court  has  granted  leave  to  bring  the 
action,  and  the  statute  provides  for  a  dissolution  on  the 
facts  shown,  the  court  has  no  discretion  but  must  de- 
cree the  dissolution.  {People  v.  Buffalo  Stone,  etc.,  Co.,. 
131  N.  Y.  140).  The  legislature  usually  in  creating  a 
corporation  by  special  act,  and  in  general  acts  under 
or  by  virtue  of  which  corporations  may  be  organized, 
provides  by  specially  reserving  to  itself  that  power,  the 
right  to  amend,  modify  or  annul  any  corporation 
created  by  it.  But  the  vested  rights  of  parties  who 
have  dealt  with  the  corporation  are,  however,  to  be  pro- 
tected, so  far  as  lies  in  the  power  of  the  courts.  Where 
the  law  creating  a  corporation  gives  it  certain  powers, 
the  mere  omission  to  exercise  those  powers  is  not  such 
an  abuse  of  its  powers  or  privileges  as  to  work  a  for- 
feiture. {Atty-Qenl.  v.  Bank  of  Niagara,  Hopk.  Ch. 
354).  Section  1798  furnishes  no  rule  of  liability  as  to 
dissolution  for  non-user,  but  simply  points  out  the 
remedy;  section  1785,  above  dealt  with,  prescribes  the 
requisite  period  of  non-user,  namely,  one  year.  {People 
V.  Atlantic  Ave.  R.  R.  Co.,  125  N.  Y.  513).  But  suffer- 
ing an  act  to  be  done  which  destroys  the  end  and  object 
of  its  creation,  is  equivalent  to  a  surrender.  {Slee  v. 
Bloom,  19  Johns.  456).  Where  the  legislature  reserves; 
the  right  to  repeal  the  act  of  incorporation,  it  may  by  a 
subsequent  act  exercise  that  power,  and  annul  the  cor- 
poration, though  it  may  not  enact  that  the  property  of 
the  corporation  should  become  the  property  of  another 
corporation,  or  impair  contract  rights.  {People  v. 
O'Brien,  111  N.  Y.  1).  Where  a  corporation  engages 
in  transactions  upon  which  its  charter  is  silent,  it  as- 
sumes the  same  liabilities  that  an  individual  would  by 
engaging  in  the  same  transactions.  {Smith  v.  Gold 
Stock  Tel.  Co.,  42  Hun,  454) .     In  most,  if  not  all  of  the 
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cases  in  the  books,  where  the  action  is  brought  to  annul 
a  corporation  on  the  ground  that  it  has  suspended  its 
business  for  more  than  a  year,  actual  abandonment  of 
the  business  has  been  shown,  or  a  suspension  for  more 
than  a  year  with  no  effort  whatever  to  carry  it  on,  and 
no  intention  to  resume;  and  such  intention  has  gener- 
ally been  accompanied  by  insolvency  or  pecuniary  em- 
barrassment; but  where  such  facts  are  not  shown,  the 
court  is  not  at  liberty  to  find  such  an  abandonment, 
even  though  the  corporation  parted  with  certain  of  its 
rights,  and  omitted  in  some  years  to  elect  trustees,  and 
its  business  was  conducted  under  a  new  control.  {Kel- 
sey  V.  Pfaudler  Process  Co.,  45  Hun,  10).  A  cause 
which  is  sufficient  to  forfeit  a  charter  cannot  be  taken 
advantage  of  collaterally,  or  in  any  other  mode  than  by 
a  direct  proceeding  for  that  purpose.  {Magee  v. 
Geneseo  Academy,  17  N.  Y.  St.  Eep.  221).  If  no  direct 
action  on  that  ground  has  been  brought,  that  fact  is  a 
perfect  defense  to  an  action  to  distribute  the  corporate 
funds  of  such  corporation,  although  there  has  been  a 
discontinuance  of  the  exercise  of  the  coporate  powers. 
(Id.). 

Sec.    2.    Proceedings  in  the  action. 

The  proceedings  in  the  action  are  the  same  as  in  an 
action  to  dissolve  a  corporation.  It  has  been  said, 
however,  that  this  action  may  be  brought  by  the  attor- 
ney-general in  the  name  of  the  people  on  the  relation  of 
a  party  in  interest  {People  ex  rel.  Hearst  v.  Bamapo 
Water  Co.,  51  App.  Div.  145),  but  it  would  seem,  under 
the  decisions,  that  whether  the  action  can  be  brought 
on  the  relation  of  a  private  person  depends  upon  the 
nature  of  the  cause  for  which  the  forfeiture  is  sought. 
(See  People  v.  Buffalo  Stone,  etc.,  Co.,  131  N.  Y.  140). 
Of  course,  the  complaint  in  an  action,  under  this  sec- 
tion, should  show  that  leave  to  sue  has  been  granted. 
{People  ex  rel.  Hearst  v.  Ramapo  Water  Co.,  supra). 

In  an  action,  to  annul  a  corporation,  an  injunction 
order  may  be  granted,  at  any  stage  of  the  action,  re- 
straining the  corporation,  and  any  or  all  of  its  directors, 
trustees,  and  other  officers,  from  exercising  any  of  its 
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corporate  rights,  privileges,  or  f rancliises ;  or  from  exer- 
cising certain  of  its  corporate  rights,  privileges,  or 
franchises,  specified  in  the  injunction  order;  or  from 
exercising  any  franchise,  liberty,  or  privilege,  or  trans- 
acting any  business,  not  allowed  by  law.  Such  an  in- 
junction is  deemed  one  of  those  specified  in  section  603 
of  the  code,  and  all  the  provisions  of  title  2  of  chapter 
VII  of  the  code,  applicable  to  an  injunction  specified  in 
that  section,  apply  to  an  injunction  granted  as  pre- 
scribed in  this  section,  except  that  it  can  be  granted 
only  by  the  court.      (Co.  Civ.  Proc.  §  1802). 

For  a  discussion  of  section  603  and  the  other  sections 
of  title  2  of  chapter  VII  of  the  code,  see  vol.  I,  p.  544, 
et  seq. 

A  receiver  of  its  property,  an  order  requiring  the  cred- 
itors to  prove  their  claims,  or  requiring  a  stockholder  or 
other  officer  of  the  corporation  to  testify  in  an  action, 
and  the  power  to  amend  the  complaint  in  case  of  a  mis- 
joinder of  parties,  are  all  the  same  in  this  action  as  in 
the  action  to  dissolve  a  corporation,  and  have  been 
treated  of  in  article  II,  supra. 

An  action  to  annul  a  corporation,  is  triable,  of  course 
and  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
in  section  968  of  the  code,  and  without  procuring  an 
order,  as  prescribed  in  section  970  of  the  code.  (Co. 
Civ.  Proc.  §  1800).  As  to  the  settlement  of  issues  in 
such  an  action,  see  vol.  II,  p.  224. 

Sec.    3.   Final  judgment. 

Where  any  of  the  matters,  specified  in  section  1797 
or  section  1798  of  the  code,  are  established  in  an  action, 
brought  as  prescribed  in  either  of  those  sections,  the 
court  may  render  final  judgment  that  the  corporation, 
and  each  officer  thereof,  be  perpetually  enjoined  from 
exercising  any  of  its  corporate  rights,  privileges,  and 
franchises;  and  that  it  be  dissolved.  The  judgment 
must  also  provide  for  the  appointment  of  a  receiver,  the 
taking  of  an  account,  and  the  distribution  of  the  prop- 
erty of  the  corporation,  among  its  creditors  and  stock- 
holders, as  where  a  corporation  is  dissolved  upon  its 
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voluntary  application,  as  prescribed  in  chapter  XVII 
of  the  code.      (Co.  Civ.  Proc.  §  1801). 

Where  final  judgment  is  rendered  against  a  corpora- 
tion, in  an  action,  brought  to  annul  a  corporation,  the 
attorney-general  must  cause  a  copy  of  the  judgment-roll 
to  be  forthwith  filed  in  the  office  of  the  secretary  of 
state;  who  must  cause  a  notice  of  the  substance  and 
effect  of  the  judgment,  to  be  published,  for  four  weeks, 
in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published,  and  also  in  a  news- 
paper printed  in  the  county,  wherein  the  principal  place 
of  business  of  the  corporation  was  located.  (Co.  Oiv. 
Proc.  §  1803).  See,  also,  vol.  II,  p.  683.  It  is  to  be 
noted  that  the  state  paper  has  been  abolished.  (The 
Executive  Law,  §  74). 

A  corporation  may  be  dissolved  by  a  surrender  of  its 
charter  and  its  acceptance  by  the  state;  but  it  cannot 
be  held  to  be  actually  dissolved  until  so  adjudged  and 
determined  either  by  judicial  sentence  or  sovereign  will. 
{Magee  v.  Geneseo  Academy,  17  N.  Y.  St.  Eep.  221). 

The  manner  of  conducting  the  proceeding  by  the 
attorney-general  and  of  the  filing  of  the  judgment-roll 
and  the  publication  of  the  notice  is  of  course  of  im- 
portance principally  to  that  officer,  and  does  not  need 
much  consideration  for  general  practice. 

There  are  also  statutory  provisions  for  the  winding 
up  of  a  corporation  when  it  is  dissolved  by  act  of  the 
legislature.  (See  laws  1886,  chap.  310,  §§  1-10  [1 
Birdseye's  Eev.  Stat.,  etc.,  pp.  765-768]).  It  is  not 
necessary  to  discuss  such  provisions  here.  It  is  to  be 
noted  that  it  requires  strong  and  unmistakable  language 
in  an  act  of  the  legislature  to  justify  the  inference  that 
it  intended  to  direct  the  dissolution  of  a  corporation 
without  judicial  proceedings  on  the  intervention  of  the 
attorney-general.  (Matter  of  N.  Y.  &  L.  I.  Bridge  Co., 
148  K  Y.  540). 
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ARTICLE  I. 

ACTION    BY    OR   AGAINST   EXECUTORS    OR    ADMINISTRATORS. 

SECTION. 

1.  In  what  way  action  may  be  brought  by  or  against  them. 

2.  Action  for  legacy  or  distributive  share. 

3.  Regulations  respecting  action  by  or   against  executors  or   ad- 

ministrators. 

4.  Limitation  of  action  on  disputed  claim. 

Sec.    1.   In  -what   -way   action   may   be   brought   by   or   against- 
them. 

An  action  or  special  proceeding,  hereafter  commenced 
by  an  executor  or  administrator,  upon  a  cause  of  action,, 
belonging  to  him  in  his  representative  capacity,  or  an 
action  or  special  proceeding,  hereafter  commenced 
against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his 
representative  capacity.      (Co.  Civ.  Proc.  §  1814). 

An  action  may  be  brought  against  an  executor  or  ad- 
ministrator, personally,  and  also  in  his  representative- 
capacity,  in  either  of  the  following  cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  whicb 

(347) 
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render  it  uncertain,  in  which  capacity  the  cause  of 
action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes 
of  action  against  the  defendant,  in  different  capacities, 
all  of  which  grow  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action;  do 
not  require  different  places  or  modes  of  trial;  and  are 
not  inconsistent  with  each  other.  (Co.  Oiv.  Proc. 
§  1815). 

The  authorities  upon  the  question  whether  an  execu- 
tor should  sue  or  be  sued  individually  or  in  his  repre- 
sentative capacity,  are  found  at  volume  I,  page  149. 
Section  1814  above  quoted  includes  only  such  causes  of 
action  as  accrued  during  the  life  time  of  the  decedent, 
or  are  founded  upon  a  contract  made  by  him.  {Buck- 
land  V.  Gallup,  105  N.  Y.  453).  The  effect  of  the  sec- 
tion and  the  change  produced  by  it,  is  upon  the  class  of 
cases  in  which  the  action  could  have  been  maintained 
in  either  form ;  as  where  upon  a  contract  made  with  the 
testator  the  cause  of  action  accrued  after  his  death;  or 
where  upon  a  debt  or  obligation  due  to  the  deceased, 
the  executor  or  administrator  has  taken  a  new  security 
or  evidence  of  debt.  {Thompson  v.  Whitmarsh,  100 
N.  Y.  35).  The  distinction  is  between  a  cause  of  action 
accruing  on  the  contract  made  with  the  representative, 
as  distinguished  from  one  devolving  upon  him  in  that 
capacity  by  the  creation  of  the  trust  or  representative 
relation.  {Buckland  v.  Gallup,  supra).  The  section 
has  made  no  change  in  the  law  which  existed  before  its 
passage.  {Bingham  v.  Marine  Natl.  Bank,  41  Hun, 
377;  affd.,  112  N.  Y.  661;  Parker  v.  Day,  155  N.  Y.  383). 
Where  the  business  of  the  testator  was  carried  on  by 
the  executor  pursuant  to  directions  contained  in  the 
will,  and  in  doing  so,  the  executor  contracted  debts  and 
it  appears  that  he  is  personally  insolvent,  an  action 
may  be  maintained  by  the  owner  of  such  debts  against 
the  executor  in  his  representative  capacity.  {Willis  v. 
&harp,  43  Hun,  434;  affd.,  113  N.  Y.  586).  But  an 
action  at  law  cannot  be  maintained  against  him  in  a 
representative  capacity  for  repairs  made  at  his  request 
to  real  property  of  decedent,  although  empowered  by 
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decedent's  will  to  make  such  repairs.  {O'Brien,  v. 
Jackson,  167  N.  Y.  31).  Where  the  real  estate  of  the 
testator  is  to  be  converted  into  personalty,  and  the  exe- 
cutor is  empowered  to  sell,  and  is  entitled  to  the  posses- 
sion of  the  realty,  he  may  bring  an  action  in  his  repre- 
sentative capacity  to  recover  damages  for  waste.  [Ogs- 
lurij  V.  Ogshury,  45  Hun,  388;  afld.,  115  N.  Y.  290). 
Where  the  action  is  brought  by  or  against  the  executor 
upon  a  contract  made  by  him  with  regard  to  the  affairs 
of  the  estate,  claims  due  from  or  to  the  decedent  are  not 
proper  subjects  of  counterclaim.  {TJwmpson  v.  Whit- 
marsh,  100  N.  Y.  35).  But  when  all  the  debts  of  his 
testator  have  been  paid  an  executor  who  is  sole  legatee 
may  avail  himself  of  a  chose  in  action  belonging  to  the 
estate  as  a  counterclaim  to  an  action  against  him  for 
funeral  expenses.  {Blood  v.  Kane,  130  N.  Y.  514). 
As  a  general  rule  the  right  of  action  for  the  funeral  ex- 
penses of  a  decedent  is  against  his  executor  personally 
{Matter  of  Schulz,  26  Misc.  688)  ;  but  the  right  to  sue 
him  in  a  representative  capacity  has  been  upheld  under 
certain  circumstances.  {Riley  v.  Waller,  22  Misc.  63; 
Patterson  v.  Buchanan,  40  App.  Div.  493).  It  is  stated 
in  Throop's  note  to  section  1815,  that  the  second  sub- 
division of  that  section  is  designed  to  extend  to  the 
cases  therein  mentioned  the  same  rule  which  is  laid 
down  in  section  484  of  the  code,  subdivision  9.  (Vol. 
I,  pp.  411,  414).  It  was  held  in  Boss  v.  Harden  (44 
N.  Y.  Super.  Ot.  Rep.  26)  where  the  action  was  brought 
for  services  rendered  in  and  about  the  custody  and 
preservation  of  the  decedent's  estate,  after  his  decease, 
but  at  his  request,  as  well  as  the  request  of  the  personal 
representatives,  that  the  cause  of  action  upon  the  re- 
quest of  the  decedent,  could  not  be  joined  with  that 
against  the  personal  representatives,  although  both 
accrued  out  of  the  same  transaction.  The  second  sub- 
division of  section  1815  changes  the  rule  in  that  respect. 
Where  an  administrator  wrongfully  revokes  a  submis- 
sion to  arbitration  of  a  matter  connected  with  his  de- 
cedent's estate,  an  action  can  be  maintained  against  him 
both  in  his  individual  and  in  his  representative  capac- 
ity.    (MagounY.  Magoun,  84:  A-pT^.  Div.  232).    So  where 
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the  administratrix  with  the  will  annexed  was  also  sole 
-legatee  and  sole  devisee  under  the  will  it  was  held  that 
an  action  to  recover  a  debt  owing  by  decedent  to  plain- 
tiff was  properly  brought  against  her  both  as  adminis- 
tratrix,  and  individually  as  devisee.      (De   Grano   v. 
-Moore,  50  App.  Div.  361).      See,  also,  on  this  subject, 
Rogers  v.  Wheeler  (89  App.  Div.  535).    For  an  example 
of  the  application  of  subdivision  1  of  section  1815,  see 
-Metropolitan  Trust  Co.  v.  McDonald    (52  App.   Div. 
424). 

:Sec.   2.   Action  for  legacy  or  distributive  share. 

If,  after  the  expiration  of  one  year  from  the  granting 
of  letters  testamentary  or  letters  of  administration,  an 
executor  or  administrator  refuses,  upon  demand,  to  pay 
a  legacy,  or  distributive  share,  the  person  entitled 
thereto  may  maintain  such  an  action  against  him,  as 
the  case  requires.  But  for  the  purpose  of  computing 
;the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when 
the  executor's  or  administrator's  account  is  judicially 
settled,  and  not  before.      ( Co.  Oiv.  Proc.  §  1819 ) . 

The  revised  statutes  (2  Rev.  Stat.  114,  §  9)  which 
authorized  an  action  for  a  legacy,  required  that  it  must 
appear  that  the  personal  representative  had  more  than 
sufficient  assets  to  discharge  the  debts  of  the  decedent, 
and  that  before  bringing  the  action  the  plaintiff  should 
give  a  bond  to  refund  the  legacy  recovered  by  him  or  so 
much  as  might  be  necessary  to  pay  any  debts  which 
might  thereafter  be  established.  These  things  are  not 
required  by  section  1819  of  the  code.  The  fact  of  the 
existence  of  assets,  is  now  only  the  subject  of  inquiry 
before  the  surrogate  on  application  for  leave  to  issue 
execution.  Except  for  the  statute,  the  remedy  against 
an  executor  who  refused  to  pay  a  legacy  was  one  in 
equity.  (Pelletreau  v.  Rathhone,  18  Johns.  428).  The 
action  cannot  now  be  brought  under  this  statute  for  a 
distributive  share  against  a  foreign  administrator,  ex- 
cept upon  his  express  promise  to  pay  or  upon  proof  that 
there  is  property  or  assets  in  this  state  which  may  be 
applied  ;to  its  payment.      Practically  the  courts  act 
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in  rem  upon  the  property  through  the  form  of  an  action 
against  the  administrator.  {Fisher  v.  Fisher,  50  N.  Y. 
Super.  Ct.  Rep.  74).  In  an  action  for  a  legacy  each 
legatee  may  sue  separately  unless  he  is  a  residuary 
legatee;  in  which  case,  as  an  accounting  may  be  neces- 
sary, other  legatees  must  be  joined.  ( Cromer  v.  Pinch- 
ney,  3  Barb.  Oh.  466;  Tonnelle  v.  Hall,  3  Abb.  Pr.  205). 
If  the  legacy  sued  for  is  a  charge  on  real  estate,  the  heir 
or  devisee  is  a  necessary  party  defendant.  (Tonnelle  v. 
Hall,  supra).  The  action  should  in  each  case,  be 
brought  against  the  executor  in  his  representative 
capacity.  The  fact  that  the  executor  has  failed  to  pay 
the  full  amount  of  the  legacy  will  not  authorize  an 
action  individually,  unless  it  appears  that  he  has  be- 
come personally  liable  therefor,  by  reason  of  some 
illegal  or  improper  conduct,  or  that  he  himself  claims 
i;o  be  entitled  to  retain  the  money  out  of  which  the 
legacy  is  claimed.  (Hurlbut  v.  Durant,  21  Hun,  481). 
The  action  may  be  brought  at  once  after  the  expiration 
-of  the  one  year  from  the  granting  of  letters;  it  is  not 
necessary  to  wait  until  there  is  an  accounting.  {Con- 
gregational Unitarian  8oc.  v.  Hale,  29  App.  Div.  396). 
The  six  years  statute  of  limitations  applies  to  these 
actions.  {Rundle  v.  Allison,  34  N.  Y.  180;  Butler  v. 
Johnson,  111  N.  Y.  204).  Before  the  code  of  civil 
procedure,  it  was  held  that  the  statute  began  to  run  at 
the  expiration  of  one  year  from  the  granting  of  letters. 
{American  Bible  Soc.  v.  Hehard,  51  Barb.  552;  affd., 
41  N.  Y.  619  n).  This  rule  has  now  been  changed  by 
section  1819  of  the  code.  Section  410  of  the  code  (vol. 
I,  p.  112)  applies  to  these  actions;  and  the  statute 
begins  to  run  when  the  person  having  the  right  to  make 
a  demand,  has  actual  knowledge  of  the  facts  on  which 
the  right  to  make  the  demand  depends.  {Estate  of  Clay- 
ton, 22  N.  Y.  St.  Rep.  886 ) .  A  proceeding  in  the  surro- 
gate's court  instituted  by  an  administrator  de  bonis  non 
to  compel  the  executor  of  the  deceased  administrator  to 
account  for  the  assets  of  the  first  estate,  is  controlled 
by  the  ten  years'  statute  of  limitations,  even  though  such 
administrator  de  bonis  non  is  also  next  of  kin  of  his 
•  deceased  predecessor.      {Matter  of  Rogers,  153  N.  Y. 
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316).  Section  1819  is  not  applicable  to  proceedings  in 
surrogate's  courts.  {Matter  of  Miller,  15  Misc.  556). 
See,  also,  Matter  of  Taylor  (30  App.  Div.  213),  and 
Matter  of  Longbotham  (38  App.  Div.  607).  An  action 
for  a  legacy  brought  under  this  section  is  a  bar  to  pro- 
ceedings in  the  surrogate's  court  to  compel  an  executor 
to  pay  it.  {Lewis  v.  Moloney,  12  Hun,  207).  A  de- 
mand and  refusal  are  essential.  ( Gonkling  v.  Weather- 
wax,  90  App.  Div.  585).  Where  the  defendant  denies 
that  a  demand  has  been  made  for  a  legacy,  an  issue  is 
raised,  which  must  be  tried.  {Kennagh  v.  McGolgan, 
4  N.  Y.  Supp.  230;  s.  c,  21  N.  Y.  St.  Rep.  326). 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an 
action  is  brought,  as  prescribed  in  section  1819,  must, 
unless  he  is  also  the  general  guardian,  execute  and  file 
with  the  clerk,  before  the  commencement  of  the  action, 
a  bond  to  the  infant,  with  at  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  a  judge  of  the  court,  conditioned 
that  the  guardian  will  duly  account  to  the  infant,  when 
he  attains  full  age,  or,  in  case  of  his  death,  to  his  per- 
sonal representatives,  for  all  money  or  property,  which 
the  guardian  may  receive,  by  reason  of  the  legacy  or  dis- 
tributive share.      (Co.  Oiv.  Proc.  §  1820). 

In  an  action  brought  by  the  committee  of  an  incom- 
petent to  recover  a  distributive  share  belonging  to  his 
ward,  the  question  of  the  sufficiency  of  the  committee's 
bond  cannot  be  considered.  {Wright  v.  Hay  den,  31 
Misc.  116). 

Sec.   3.   Regnlations  respecting  action  by  or  against  executors 
or  administrators. 

Subdivision  1. — Proceedings  in  the  Action. 

Proceedings  in  these  actions  are  the  same  as  those  in 
other  actions  of  the  same  nature. 

In  an  action  or  special  proceeding  against  two  or  more 
executors  or  administrators,  representing  the  same  de- 
cedent, all  are  considered  as  one  person ;  and  those  who 
are  first  served  with  process,  or  first  appear,  must 
answer  the  plaintiff.      Separate  answers,  by  different 
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executors  or  administrators,  cannot  be  required  or 
allowed,  except  by  direction  of  the  court.  But  this 
section  does  not  affect  the  plaintiff's  right  to  bring  into 
court  all  the  executors  or  administrators,  who  are 
parties.  (Co.  Civ.  Proc.  §  1817).  See,  also,  vol.  I, 
p.  150. 

One  of  two  or  more  executors,  to  whom  letters  testa- 
mentary have  not  been  issued,  is  not  a  necessary  party 
to  an  action  or  special  proceeding,  in  favor  of  or  against 
the  executors,  in  their  representative  capacity.  (Co. 
Civ.  Proc.  §1818). 

All  of  the  personal  representatives  who  have  qualified 
must  be  joined  as  plaintiffs.  If  two  executors  are  nomi- 
nated by  the  will  of  a  non-resident,  and  both  qualified  in 
the  country  of  the  residence,  but  one  only  takes  out  let- 
ters in  this  state,  he  alone  is  a  necessary  party  to  the 
action  in  this  state.  {Lawrence  v.  Townsend,  88  N.  Y. 
24).  For  further  authorities  upon  the  subject  of  the 
necessity  of  joining  executors  or  administrators,  see  vol. 
I,  p.  150. 

The  pleadings  in  these  actions  are  the  same  and  gov- 
erned by  the  same  rules  as  pleadings  in  other  actions  for 
the  same  causes. 

In  an  action  against  an  executor  or  administrator,  in 
his  representative  capacity,  wherein  the  complaint  de- 
mands judgment  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  assets,  shall  not  be  pleaded  by  either 
party;  and  the  plaintiff's  right  of  recovery  is  not 
affected  thereby,  except  with  respect  to  the  costs  to  be 
awarded,  as  prescribed  by  law.    (Co.  Civ.  Proc.  §  1824). 

This  section  changes  the  rule  which  existed  at  com- 
mon law ;  as  we  have  seen,  in  every  case,  the  question  of 
assets  is  only  to  be  considered  by  the  surrogate  on  mo- 
tion for  relief  in  his  court. 

An  executor  or  administrator  cannot  be  made  per- 
sonally liable  to  the  adverse  party,  for  a  debt  or  for  dam- 
ages, by  reason  of  his  having  made  a  false  allegation  in 
pleading.     (Co.  Oiv.  Proc.  §  1831). 

In  an  action  or  special  proceeding,  to  which  an  execu- 
tor or  administrator  is  a  party,  wherein  the  question 
23 
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whether  he  has  administered  the  estate  of  the  decedent, 
or  any  part  thereof,  is  in  issue,  or  is  the  subject  of  in- 
quiry, and  the  inventory  of  assets,  filed  by  him,  is  given 
in  evidence,  either  party  may  rebut  the  same,  by  proof, 
either : 

1.  That  any  property  was  omitted  in  the  inventory,  or 
was  not  returned  therein  at  its  true  value ;  or 

2.  That  any  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator;  or 
has  been  fairly  sold  by  him,  at  private  or  public  sale,  at 
a  less  price  than  the  value  so  returned ;  or  that,  since  the 
return  of  the  inventory,  it  has  deteriorated  or  enhanced 
in  value.     (Co.  Civ.  Proc.  §  1832). 

It  will  be  noticed  that  this  last  section  applies  to 
special  proceedings  as  well  as  to  actions,  and  to  cases 
where  an  executor  or  administrator  is  a  plaintiff,  as 
well  as  where  he  is  a  defendant. 

In  such  an  action  or  special  proceeding,  the  executor 
or  administrator  shall  not  be  charged  with  a  demand  or 
right  of  action,  included  in  the  inventory,  unless  it  ap- 
pears that  the  same  has  been  collected,  or  might  have 
been  collected,  with  due  diligence.  (Co.  Civ.  Proc.  § 
1833). 

Sections  1832  and  1833  do  not  vary  any  rule  of  evi- 
dence, respecting  any  proof,  which  an  executor  or  ad- 
ministrator may  now  make.     ( Co.  Civ.  Proc.  §  1834 ) . 

An  executor,  administrator,  or  a  person  appointed 
by  the  surrogate,  as  prescribed  in  chapter  XVIII  of  the 
code,  to  dispose  of  the  real  property  of  a  decedent,  is 
deemed  a  trustee,  appointed  by  virtue  of  a  statute, 
within  the  meaning  of  that  expression,  as  used  in  section 
766  of  the  code.     (Co.  Civ.  Proc.  §  1828). 

Section  766  of  the  code  referred  to,  and  the  authori- 
ties under  it,  will  be  found  at  volume  I,  page  824.  An 
executor  who  was  removed  after  appealing  from  a  judg- 
ment against  him,  has  the  power  to  authorize  a  person 
interested  in  the  estate  to  prosecute  the  appeal,  where 
the  administrator  with  the  will  annexed  refuses  to  do 
so.     {Place  V.  Hayvard,  13  N.  Y.  St.  Rep.  288). 
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Subdivision  2. — Judgment  and  Execution. 

Judgment  in  actions  by  or  against  executors  or  ad- 
ministrators, is  entered  in  the  usual  way.  When  entered 
against  the  personal  representatives,  it  should  appear 
clearly  whether  it  is  entered  against  them  personally  or 
in  their  representative  capacity.  If  it  is  against  a  per- 
sonal representative  in  his  capacity  as  such,  the  judg- 
ment should  state  that  it  is  to  be  collected  out  of  the 
.assets  in  his  hands  as  executor  or  administrator.  In  the 
cases  mentioned  in  section  1815  the  statute  requires 
that  the  judgment  for  the  plaintiff  for  a  sum  of  money, 
must  distinctly  show  whether  it  is  awarded  against  the 
defendant  personally  or  in  his  representative  capacity. 
(Co.  Civ.  Proc.  §  1815). 

In  a  case  specified  in  section  1815,  or  where  costs,  to 
be  collected  out  of  the  individual  property  of  an  execu- 
tor or  administrator,  are  awarded  in  an  action  by  or 
against  him  in  his  representative  capacity,  so  much  of 
the  judgment,  as  awards  a  sum  of  money  against  him 
personally,  may  be  separately  docketed,  and  a  separate 
execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  representative 
capacity.     (Co.  Civ.  Proc.  §  1816). 

^Vhere  part  of  the  executors  or  administrators  only 
liave  been  served,  and  one  appears  for  all,  judgment  in 
favor  of  the  plaintiff  may  be  entered,  and  in  a  proper 
case  execution  may  be  issued  against  all  of  the  defend- 
ants as  if  they  had  all  appeared.  If  it  is  intended  that 
the  judgment  should  be  a  lien  upon  the  real  estate  of  the 
testator,  it  must  be  so  stated ;  and  such  real  estate  is  not 
bound  unless  the  judgment  is  expressly  made  by  its 
terms  a  lien  upon  specific  real  pi'operty,  therein  de- 
scribed, or  expressly  directs  the  sale  thereof.  (Co.  Civ. 
Proc.  §  1823).  As  to  the  costs  in  such  actions,  see  vol. 
II,  pp.  571,  575.  As  to  the  issue  of  execution  see  vol  II, 
p.  978,  et  seq. 


356  practice. 

Subdivision  3.— Effect  of  Judgment. 

Eeal  property,  which  belonged  to  a  decedent,  is  not 
bound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  administrator,  and  is  not  liable  to  be 
sold  by  virtue  of  an  execution  issued  upon  such  a  judg- 
ment, unless  the  judgment  is  expressly  made,  by  its 
terms,  a  lien  upon  specific  real  property  therein  de- 
scribed, or  expressly  directs  the  sale  thereof.  ( Co.  Oiv. 
Proc.  §  1823). 

A  judgment  in  an  action  against  an  executor  or  ad- 
ministrator is  not  evidence*  of  assets  in  his  hands.  ( Co. 
Oiv.  Proc.  §  1824) .  A  judgment  by  default  is  not  an  ad- 
mission of  assets.  {Butler  v.  Eemstead,  18  Wend.  666). 
A  judgment  or  decree  against  an  executor  or  adminis- 
trator rendered  upon  a  trial  upon  the  merits  is  prima 
facie  and  presumptive  evidence  of  the  debt  upon  any 
hearing  before  the  surrogate.  (Co.  Civ.  Proc.  §  2756). 
A  judgment  taken  after  inquest  by  default  is  a  judg- 
ment upon  the  merits  within  this  section.  (Estate  of 
Rosenfield,  5  N.  Y.  St.  Rep.  339).  Judgment  against  a 
personal  representative  does  not  entitle  the  judgment 
creditors  to  preference  over  other  creditors  of  the  same 
class.  (Co.  Civ.  Proc.  §  2719).  Such  a  judgment  is  not 
evidence  against  the  heirs  or  devisees  of  the  decedent 
in  an  action  against  them  {Sharpe  v.  Freeman,  45  N.  Y. 
802;  Piatt  V.  Piatt,  105  N.  Y.  488),  nor  can  supplemen- 
tary proceedings  be  instituted  upon  such  judgment. 
{Collins  V.  Beede,  54  Hun,  318).  The  surrogate  has  no 
power  under  such  a  judgment  to  authorize  an  execution 
against  the  real  property  of  the  decedent.  {Mander  v. 
Low,  12  Misc.  316).  Judgment  for  costs  recovered  by 
the  defendant  in  an  action  brought  against  him  by  an 
executor,  does  not  make  him  a  creditor  within  those 
sections  of  the  code  which  authorize  creditors  to  petition 
the  surrogate's  court  for  a  decree  directing  an  execu- 
tor to  pay  his  claim.  {Hall  v.  Dusenbury,  38  Hun, 
125). 
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Subdivision  4. — Effect  of  Judgment  Against  Heir  or 
Devisee  for  Same  Cause. 

A  final  judgment  against  an  heir  or  devisee  bars  an 
action  against  the  executor  or  administrator  of  the  dece- 
dent, for  the  same  cause,  and  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property, 
unless  an  execution  against  property,  issued  upon  the 
judgment,  has  been  returned  wholly  or  partly  unsatis- 
fied, or  sufficient  real  property  to  satisfy  the  judgment 
has  not  descended,  or  been  devised,  to  the  judgment 
debtor.  But,  if  the  judgment  was  recovered  for  a  debt 
or  legacy,  expressly  charged  upon  the  estate  descended 
or  devised,  the  bar  is  absolute.     (Co.  Oiv.  Proc.  §  1821). 

Sec.    4.    Limitation  of  action  on  disputed  claim. 

Where  an  executor  or  administrator  disputes  or  re- 
jects a  claim  against  the  estate  of  a  decedent,  exhibited 
to  him,  either  before  or  after  the  commencement  of  the 
publication  of  a  notice  requiring  the  presentation  of 
claims,  as  prescribed  by  law,  unless  a  written  consent 
shall  be  filed  by  the  respective  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by 
him  upon  the  judicial  settlement  of  the  accounts  of  said 
executor  or  administrator  as  provided  by  section  2743  of 
the  code,  the  claimant  must  commence  an  action  for  the 
recovery  thereof  against  the  executor  or  administrator, 
within  six  months  after  the  dispute  or  rejection,  or  if  no 
part  of  the  debt  is  then  due,  within  six  months  after  a 
part  thereof  becomes  due ;  in  default  whereof  he,  and  all 
the  persons  claiming  under  him,  are  forever  barred  from 
maintaining  such  an  action  thereupon,  and  from  every 
other  remedy  to  enforce  payment  thereof  out  of  the  de- 
cedent's property.     (Co.  Civ.  Proc.  §  1822). 

To  set  running  the  six  months  limitation  against  an 
action  on  a  rejected  claim,  it  is  necessary  that  the  claim 
should  be  presented  in  writing  and  that  there  should  be 
an  absolute  rejection  of  it  ( Ulster  County  Savings  Inst, 
V.  Young,  161  N.  Y.  23),  and  notice  of  the  rejection  must 
be  shown  to  have  been  given  to  the  claimant.  {Potts  v. 
Baldunn,  67  App.  Div.  434 ;   affd.  on  other  grounds,  173 
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N.  Y.  335).  The  statute  is  penal  in  its  character  and 
must  be  complied  with  in  all  essential  particulars  to  en- 
title a  representative  to  the  benefit  of  it.  {Hoyt,  v.  Bon- 
nett,  50  N.  Y.  538).  A  claim  is  not  barred  by  the  above 
statute  where  the  executors  do  not  dispute  or  reject  it 
absolutely,  but  merely  notify  the  claimant  that  they 
doubt  its  justice  and  invite  a  reference.  {Matter  of 
Eichman,  33  Misc.  322 ) .  But  a  claim  does  not  become 
established  by  mere  silence  on  the  part  of  the  executor, 
so  as  to  give  the  surrogate  jurisdiction  to  decree  its  pay- 
ment. {Matter  of  Callahan,  152  N.  Y.  320).  A  con- 
tingent claim  may  properly  be  presented  but  the  statute 
does  not  begin  to  run  until  the  claim  becomes  due. 
{Hoyt  V.  Bonnett,  50  N.  Y  538).  The  statute  does  not 
apply  where  the  administrator  at  the  time  of  the  rejec- 
tion is  a  non-resident  and  remains  without  the  state 
{Matter  of  Rasch,  26  Misc.  460;  Hay  den  V.  Pierce,  144 
N.  Y.  512 )  ;  nor  to  the  case  of  a  claimant  stayed  by  order 
of  court  during  the  period  of  such  stay.  {Wilder  v. 
Ballon,  63  Hun,  118) .  A  judgment  does  not  come  within; 
the  provisions  of  the  statute  and  the  six  months'  limita- 
tion is  not  applicable  to  it.  ( Seaman  v.  Clarke,  60  App. 
Div.  416,  422 ;  affd.  without  op.,  170  N.  Y.  594) .  To  bar 
the  operation  of  the  statute  it  is  not  sufficient  that  the 
administrator  alone  file  his  consent  within  the  six 
months;  but  claimant  must  also  file  his  consent  within 
the  six  months.  {Matter  of  Broion,  76  App.  Div.  185; 
reversing  Matter  of  Fonda,  38  Misc.  407).  The  offer 
by  an  executor  after  the  rejection  of  a  claim  to  submit 
the  controversy  without  process  under  admitted  facts  is 
not  a  waiver  of  the  statute;  to  constitute  such  waiver, 
the  offer  must  be  accepted  within  six  months  and  be 
followed  by  an  actual  submission.  {Comes  v.  Wilkin, 
79  N.  Y.  129).  Nor  is  the  mere  offer  to  refer  such  dis- 
puted claim  a  waiver  {National  Bank  of  Fishkill  v. 
Speight,  47  N.  Y.  668)  ;  although  where  an  agreement  in 
writing  is  made  to  refer,  upon  which  the  parties 
have  acted,  although  no  referee  is  chosen,  the 
claim  will  be  regarded,  as  referred  for  the  pur- 
pose    of     avoiding    the     statute.       (Id.).     But     con- 
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sent  by  an  executor  to  refer  a  claim  which,  he  has 
rejected  more  than  six  months  before  is  not  a  waiver. 
{Flynn  V.  Diefetidorf,  51  Hun,  194) .  Prior  to  the  amend- 
ment of  1882  the  short  statute  of  limitations  did  not 
apply  where  no  notice  to  creditors  was  published  {Mat- 
ter of  Eiixtuii,  102  N.  Y.  157)  ;  but  the  fact  that  publi- 
cation was  begun  before  the  disputed  claim  matured  did 
not  have  any  bearing  upon  the  limitation  of  time  within 
which  an  action  must  be  brought  after  rejection. 
(Gornus  v.  WilMn,  supra) .  The  six  months'  statute  can 
be  set  up  as  a  defense  to  an  action  against  heirs  and  next 
of  kin  to  enforce  a  claim  previously  rejected  by  the  ad- 
ministrator. (Selover  v.  Goe,  63  N.  Y.  438).  To  give 
the  surrogate  jurisdiction  to  hear  and  determine  a  dis- 
puted claim,  the  consent  must  be  in  writing.  {Matter 
of  Kirhy,  36  Misc.  312 ) .  When  a  disputed  claim  is  de- 
termined by  the  surrogate  pursuant  to  the  consent  of  the 
parties,  he  has  power  to  allow  the  claimant  costs,  lim- 
ited only  by  section  2561  of  the  code.  {Matter  of  Ingra- 
ham,  35  Misc.  577;  flatter  of  Goonley,  38  Misc.  219). 

Upon  the  petition  of  an  executor  or  administrator, 
after  notice  of  publication  to  creditors  to  present  claims 
has  been  completed,  a  citation  may  be  issued  against  any 
claimant  directing  him  to  present  his  claim  to  the  surro- 
gate for  determination  at  a  date  not  less  than  three 
months  from  the  service  of  the  citation  upon  him.  If 
he  shall  not  have  commenced  an  action  against  the  peti- 
tioner upon  his  claim  prior  to  the  return  day,  the  claim 
shall  be  deemed  forever  barred  unless  on  the  return  day 
he  shall  consent  to  its  determination  by  the  surrogate,  in 
which  case  it  shall  be  so  determined.  The  word  claimant 
within  the  meaning  of  this  section  shall  be  deemed  to 
include  every  person  claiming  to  be  a  creditor  of  the 
estate  or  claiming  a  right  in  or  lien  upon  any  personal 
property  in  the  custody  of  the  petitioner  or  any  claim 
against  the  petitioner  by  reason  of  any  act  of  his  in  the 
administration  of  the  estate,  or  in  his  representative 
capacity.      (Oo.  Oiv.  Proc.  §  2718a). 

This  section  was  added  by  chapter  386  of  the  laws  of 
1904,  to  take  effect  KSeptember  1,  1904. 
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ARTICLE  II. 

REFERENCE  OF  CLAIMS  AGAINST  ESTATE  OF  DECEDENT. 

SECTION. 

1.  What  claims  may  be  referred. 

2.  How  reference  procured. 

3.  Proceedings  upon  the  reference. 

4.  Proceedings  upon  the  report. 

5.  Costs. 

Sec.    1,   Wliat  claims  may  be  referred. 

The  executor  or  administrator,  at  any  time  after  the 
granting  of  his  letters,  may  insert  a  notice  once  in  each 
week  for  six  months  in  such  newspaper  or  newspapers 
printed  in  the  county  as  the  surrogate  directs,  requiring 
all  persons  having  claims  against  the  deceased  to  ex- 
hibit the  same,  with  the  vouchers  therefor,  to  him,  at  a 
place  to  be  specified  in  the  notice,  at  or  before  a  day 
therein  named,  which  must  be  at  least  six  months  from 
the  day  of  the  first  publication  of  the  notice.  The  execu- 
tor or  administrator  may  require  satisfactory  vouchers 
in  support  of  any  claim  presented  and  the  affidavit  of 
the  claimant  that  the  claim  is  justly  due,  that  no  pay- 
ments have  been  made  thereon,  and  that  there  are  no 
offsets  against  the  same  to  the  knowledge  of  the  claim- 
ant. If  the  executor  or  administrator  doubts  the  justice 
of  any  such  claim,  he  may  enter  into  an  agreement  in 
writing  with  the  claimant  to  refer  the  matter  in  contro- 
versy to  one  or  more  disinterested  persons,  to  be  ap- 
proved by  the  surrogate.  On  filing  such  agreement  and 
approval  in  the  office  of  the  clerk  of  the  supreme  court 
in  the  county  in  which  the  parties  or  either  of  them  re- 
side, an  order  shall  be  entered  by  the  clerk  referring  the 
matter  in  controversy  to  the  person  or  persons  so  se- 
lected. On  the  entry  of  such  order  the  proceeding  shall 
become  an  action  in  the  supreme  court.  The  same  pro- 
ceedings shall  be  had  in  all  respects,  the  referees  shall 
have  the  same  powers,  be  entitled  to  the  same  compensa- 
tion, and  subject  to  the  same  control  as  if  the  reference 
had  been  made  in  an  action  in  which  such  court  might, 
by  law,  direct  a  reference.    In  determining  the  question 
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of  costs,  the  referee  shall  be  governed  by  sections  1835 
and  1836  of  the  code.  Judgment  may  be  entered  on  the 
report  of  the  referee  and  such  judgment  shall  be  valid 
and  effectual  in  all  respects  as  if  the  same  had  been  ren- 
dered in  a  suit  commenced  by  the  ordinary  process,  and 
the  practice  on  appeal  therefrom  shall  be  the  same  as  in 
other  civil  actions.  If  a  suit  be  brought  on  a  claim 
which  is  not  presented  to  the  executor  or  administrator 
within  six  months  from  the  first  publication  of  such 
notice,  the  executor  or  administrator  shall  not  be  charge- 
able for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or 
in  making  distribution  to  the  next  of  kin  before  such 
suit  was  commenced.     (Co.  Civ.  Proc.  §  2718). 

Any  disputed  claim  against  the  estate  of  a  decedent 
whether  legal  or  equitable  (White  v.  Story,  43  Barb. 
124;  Shidmore  v.  Post,  32  Hun,  54) ;  or  for  a  tort  of  the 
decedent  against  property  (BrocJcett  v.  Bush,  18  Abb. 
Pr.  337)  may  be  referred  under  this  statute.  A  judg- 
ment recovered  against  an  intestate  in  his  lifetime  is  not 
a  claim  which  can  be  rejected  and  referred  under  sec- 
tion 2718.  (Matter  of  Brovme,  35  Misc.  362;  Matter  of 
Wait,  39  Misc.  74) .  A  contingent  claim  may  be  referred 
as  well  as  one  where  the  liability  is  certain  and  fixed. 
(Comes  V.  Wilkin,  79  N.  Y.  129).  But  to  warrant  a 
reference,  it  is  necessary  that  the  claim  should  have  ac- 
crued against  the  decedent  in  his  lifetime,  or  that  it 
should  be  one  which  would  have  accrued  against  him 
had  he  lived.  (Oodding  v.  Porter,  17  Abb.  Pr.  374; 
Sands  v.  Craft,  10  Id.  216 ;  Van  Slooten  v.-  Dodge,  145 
N.  Y.  327).  An  administrator  cannot,  by  entering  into 
an  agreement  to  refer,  make  a  claim  referable  which  is 
in  its  nature  non-referable,  and  is  not  estopped  from  ap- 
pealing from  the  judgment.  (Van  Slooten  v.  Dodge, 
supra).  If  the  executor  has  died,  leaving  assets,  the 
claim  of  his  co-executor  for  such  assets  is  not  referable 
under  this  statute.  (Sands  v.  Craft,  supra;  Shorter  v. 
Mackey,  13  App.  Div.  20 ) .  Only  such  claims  can  be  re- 
ferred as  will  authorize  a  judgment  for  money;  the 
referee  cannot  order  judgment  for  equitable  relief. 
(Myers  v.  Cronk,  45  Hun,  401;  affd.  on  other  grounds. 
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113  N.  Y.  608) .  The  statute  is  broad  enough  to  warrant 
a  reference  of  a  claim  of  a  surviving  partner  against  the 
estate  of  his  deceased  partner,  accruing  out  of  the 
firm  business  {Francisco  v.  Fitch,  25  Barb.  130) ;  or  the 
claim  of  a  ward  against  her  guardian  growing  out  of 
wrongful  investments  of  the  ward's  money.  {Fowler  v, 
Hehhard,  40  App.  Div.  108).  Several  claims  of  differ- 
ent persons  cannot  be  referred  and  tried  in  one  action 
or  proceeding.     {Myers  v.  Cronk,  supra.) 

Sec.    Z.   Ho-w  reference  procured. 

An  agreement  for  a  reference  between  the  claimant 
and  executor  must  be  in  writing.  The  person  selected  as 
referee  must  be  approved  by  the  surrogate;  and  the 
agreement  and  the  approval  of  the  surrogate  must  be 
filed  in  the  office  of  the  county  clerk  of  the  county  in 
which  one  of  the  parties  resides,  and  the  order  must  be 
entered  in  that  county,  referring  the  matter  in  contro- 
versy to  the  person  selected  as  referee.  (Co.  Civ.  Proc. 
§  2718).  Under  the  revised  statutes  it  was  held  that 
such  a  reference  was  not  an  action  but  a  special  pro- 
ceeding. {Denise  v.  Denise,  110  N.  Y.  562).  But  sec- 
tion 2718,  added  to  the  code  in  the  year  1893,  provides- 
that  on  the  entry  of  the  order  the  proceeding  shall  be- 
come an  action  in  the  supreme  court.  {Rustis  v.  Ald- 
ridge,  144  N.  Y.  508).  The  entry  of  the  order  of  refer- 
ence is  deemed  to  be  the  commencement  of  the  action 
for  the  purpose  of  the  application  of  the  statute  of  limi- 
tations. {Sanford  v.  Sanford,  2  Hun,  94;  affd.,  62  N. 
Y.  553 ;  Hultslander  v.  Thompson,  5  Hun,  348 ;  Leahy  v. 
Campbell,  70  App.  Div.  127).  To  confer  jurisdiction  so 
as  to  make  a  judgment  valid,  every  step  required  by  stat- 
ute must  be  taken.  {Burnett  v.  Gould,  27  Hun,  366). 
There  must  be  an  agreement  in  writing;  the  person 
agreed  on  as  referee  must  be  approved  by  the  surrogate ; 
the  agreement  and  approval  must  be  filed  in  the  county 
clerk's  office ;  and  the  order  referring  the  claim  must  be 
entered  in  the  supreme  court.  {Bucldin  v.  Ghapin,  53 
Barb.  488).  A  substantial  compliance  with  the  terms 
of  the  statute  is,  however,  sufficient  {Bucldin  v.  Ghapin,. 
supra) ;  and  mere  irregularities  are  waived  by  proceed- 
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ing  to  trial  {Montgomery  v.  Burgess,  92  Hun,  289)  ;  but 
the  objection  that  the  cause  of  action  is  against  the- 
executor  personally  and  not  against  the  estate  is  not 
thus  waived.  {Tan  Slooten.  v.  Dodge,  145  N.  Y.  327). 
One  executor  may  make  an  agreement  to  refer  for  him- 
self and  his  co-executor.  {Waite  v.  Van  Demark,  18 
N.  Y.  St.  Kep.  1).  The  agreement  to  refer  should  state 
clearly  the  claim  upon  which  it  is  based.  But  it  seems 
that  it  is  sufficient  if  the  transaction  out  of  which  the 
claim  arises  is  identified  and  its  general  character  indi- 
cated without  technical  formality,  and  the  amount  of  the 
claim  stated.  {Titus  v.  Poole,  145  N.  Y.  Ill,  421).  At 
one  time  it  was  suggested  that  the  agreement  should  also- 
state  the  defense  and  that  it  took  the  place  of  the  decla- 
ration and  plea  {^Vood/in  v.  Bagleg,  13  Wend.  453)  ;  but 
such  has  not  been  the  practice.  It  has  been  customary 
simply  to  state  in  the  agreement  that  the  executor 
doubted  the  justice  of  the  claim;  and  no  statement  of 
the  defense  has  been  usual,  or  is  required.  {Rutherford 
V.  Soop,  85  Hun,  119).  The  referee  cannot  be  selected 
by  the  surrogate  unless  the  parties  authorize  him  to  do 
so ;  his  power  is  exhausted  by  the  approval  of  the  referee. 
{Tilney  v.  Glendenning ,  1  Dem.  212).  It  has  been  held 
that  the  approval  of  the  surrogate  obtained  after  the 
proofs  before  the  referee  closed,  was  sufficient  to  give 
validity  to  the  judgment  entered  upon  the  report. 
{Waite  V.  Van  Demark,  18  N.  Y.  St.  Rep.  1).  That  case 
was  decided  on  the  authority  of  Bucklin  v.  Ghapin  (53 
Barb.  488 ) ,  which  it  followed  with  some  hesitation. 

The  order  entered  upon  the  agreement  is  the  usual 
order  of  course,  reciting  that  it  is  entered  upon  the  filing 
of  the  agreement  and  approval.  It  is  not  usually  en- 
ered  as  a  court  order;  but  the  fact  that  it  is  entitled  as 
a  special  term  order  does  not  invalidate  it.  {^Yaite  v. 
Yan  Demark,  supra).  It  was  held  at  an  early  date  that 
unless  such  agreement  to  refer  was  filed  and  the  order 
entered  as  required  by  the  statute,  the  court  had  no  jur- 
isdiction in  the  action.  {Comstock  v.  Olmstead,  6  How. 
Pr.  77).  But  the  later  case  of  Bucklin  v.  Ghapin  (53 
Barb.  488)  decided  that  the  filing  of  the  agTeement  was 
sufficient  to  give  jurisdiction;  and  that  the  order  might 
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be  entered  nunc  pro  tunc  after  tha  making  of  the  report. 
In  that  case,  however,  the  papers  had.  been  filed  in  the 
county  clerk's  office,  the  hearing  had  been  had  before  the 
referee,  his  report  made,  judgment  entered  upon  it,  and 
an  appeal  taken  to  the  general  term ;  and  the  court  held 
that  the  appearance  of  the  parties  before  the  referee 
after  their  consent  to  refer,  conferred  jurisdiction;  and 
that  it  was  a  waiver  of  the  right  to  object  that  the  order 
had  not  been  filed  or  entered.  Bucklin  v.  Ghapin  is 
cited  with  approval  in  Montgomery  v.  Burgess  (92  Hun, 
289) .  Although  the  proceedings  are  not  in  precisely  the 
form  required  by  the  statute,  it  is  not  thereby  changed 
into  an  arbitration,  unless  it  is  clear  that  such  was  the 
intention  of  the  parties.  {Hovey  v.  Hovey,  46  Hun,  71) . 
Where  during  the  progress  of  the  trial,  it  appeared  that 
some  of  the  items  of  the  claim  presented  by  the  claimant 
were  not  referable  under  the  statute,  and  an  oral  agree- 
ment was  made  between  the  parties  to  the  effect  that  the 
referee  might  be  authorized  to  pass  upon  all  matters  ex- 
isting between  the  parties  and  appearing  before  it,  it 
was  held  that  the  proceeding  was  not  thereby  changed 
into  an  arbitration.  {Hovey  v.  Hovey,  supra).  Where, 
however,  the  agreement  between  the  parties  was  that 
they  would  submit  the  matters  in  controversy  to  three 
individuals  named  to  determine  and  award  upon  the 
same,  and  that  the  judgment  should  be  entered  upon 
such  award  and  determination,  it  was  held  that  the  pro- 
ceeding was  not  a  reference  under  the  statute,  but  an 
arbitration.     (Alcely  v.  Akely,  17  How.  Pr.  21). 

Sec.    3.   Proceedings  npon  the  reference. 

No  pleadings  are  necessary  in  these  cases.  [Mowry 
v.  Peet,  88  N.  Y.  453) .  Under  the  revised  statutes  it  was 
held  that  although  the  claim  was  an  account  against  a 
decedent,  the  provisions  of  section  531  of  the  code  (vol. 
I,  p.  351)  did  not  apply;  and  the  penalty  for  omitting 
to  serve  a  bill  of  items  prescribed  by  that  section  could 
not  be  imposed.  (Toumsend  v.  N.  Y.  Life  Ins.  Co.,  4 
Civ.  Proc.  Eep.  398).  It  was  held  in  Mowry  v.  Peet  (13 
Wk.  Dig.  16)  that  the  court  in  such  proceedings  had  the 
power  to  order  a  bill  of  particulars.     That  case  was 
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afterwards  reversed  by  the  court  of  appeals  (88  N.  Y. 
453)  but  without  passing  upon  that  point.  But  under 
the  provisions  of  section  2718  of  the  code,  whereby,  upon 
entry  of  the  order  of  reference,  the  proceeding  becomes 
an  action  in  the  supreme  court  it  would  seem  that  the 
court  has  all  the  power  in  those  respects  which  it  has  in 
an  action  begun  by  ordinary  process.  (Hustis  v.  Ald- 
ridge,  144  N.  Y.  508;  Lounshury  v.  Sherwood,  53  App. 
Div.  318).  But  the  referee  cannot  require  a  bill  of  par- 
ticulars. {EldredY.  Eames,  11^ '^.Y.  Mil).  The  ques- 
tion submitted  to  the  referee  being  whether  the  claim  is 
a  just  claim  against  the  estate  of  the  deceased,  the 
referee  may  consider  and  pass  upon  any  defense,  legal 
or  equitable;  and  any  off-set  which  the  executors  may 
give  in  evidence  for  the  purpose  of  reducing  or  extin- 
guishing the  demand  of  the  claimant  {Mowry  v.  Peet, 
88  N.  Y.  453)  ;  and  the  defendant  may  rely  upon  the 
statute  of  limitations,  without  pleading  it.  {Converse 
V.  Miner,  21  Hun,  367,  372;  Simons  v.  Steele,  82  App. 
Div.  202).  The  executor  is  not  estopped  from  relying 
upon  the  statute  of  limitations,  by  delay  on  his  part  in 
objecting  to  an  account  {BucJclin-  v.  Chapin,  1  Lans. 
443)  ;  nor  does  he  stop  the  running  of  the  six-months' 
statute  by  offering  to  submit  the  controversy  without 
action,  under  section  1279  of  the  code;  to  have  that 
effect,  the  offer  must  have  been  accepted,  and  the  sub- 
mission made.  ( Comes  v.  Wilkin,  79  N.  Y.  129 ) .  The 
plaintiff  may  give  any  pertinent  proof  to  sustain  his 
claim,  and  the  defendant  may  introduce  any  evidence 
which  goes  to  defeat  it.  (Eldred  v.  Eames,  115  N.  Y. 
401).  The  court  may,  after  the  order  of  reference  is 
entered,  order  other  persons  to  be  brought  in,  if  their 
presence  is  necessary  to  the  determination  of  the  contro- 
versy.    {Mowry  v.  Peet,  7  Abb.  N.  0.  195). 

The  hearing  before  the  referee  is  brought  on  in  the 
same  manner  and  upon  the  same  notice  as  in  an  action 
which  has  been  referred  to  hear  and  determine.  (Vol. 
II,  p.  432).  The  referee  shall  proceed  to  hear  and  de- 
termine the  matter,  and  make  his  report  thereon  to  the 
supreme  court.  The  same  proceedings  shall  be  had  in  all 
respects ;  the  referee  shall  have  the  same  powers,  and  be 
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subject  to  the  same  control  and  entitled  to  the  same  com- 
pensation as  if  the  reference  had  been  in  an  action  in 
which  the  court  might  by  law  direct  a  reference.  (Co. 
Civ.  Proc.  §  2718).  Under  the  revised  statutes  the 
referee  in  these  proceedings  did  not  have  the  same  power 
as  a  referee  to  hear  and  determine  an  action  which  was 
pending  at  the  time  of  his  appointment,  but  only  such  as 
were  expressly  conferred  by  the  statute,  or  were  fairly 
inferable  from  its  provisions.  [Eldred  v.  Eames,  115 
N.  Y.  401).  He  could  not  allow  the  plaintili  to  with- 
draw a  part  of  his  claim,  or  to  amend  the  claim,  as  a 
referee  might  allow  an  amendment  of  the  complaint. 
( Id. ) .  He  could  only  try  the  claim  which  was  rejected 
by  the  executor,  and  had  no  power  to  vary  or  enlarge  it 
at  the  trial.  (Id.).  But  under  section  2718  of  the  code 
the  referee  may,  upon  the  trial,  allow  claimant  to  amend 
his  claim  by  increasing  the  amount  asked  for  {Louns- 
hury  V.  Shertvood,  53  App.  Div.  318;  Lee  v.  Lee,  85  Hun, 
588) ;  and  a  motion  for  amendment  may  be  made  at 
special  term  when  the  referee  refuses  to  allow  it  for 
want  of  power.     {Lee  v.  Lee,  supra) . 

The  referee  has  power  to  take  an  account  if  it  is  neces- 
sary, and  strike  a  balance  and  direct  judgment  against 
the  defendant  for  the  amount  found  due  from  him 
(SMdmore  v.  Post,  32  Hun,  54)  ;  but  he  cannot  order  an 
affirmative  judgment  for  the  executor  upon  a  counter- 
claim. {Mowry  V.  Peet,  88  N.  Y.  453;  Osborne  v.  Par- 
ker, 66  App.  Div.  277).  The  executors  can  undoubtedly 
avail  themselves  of  their  set-off  or  counterclaim  to  the 
extent  necessary  to  extinguish  the  demand  of  the  claim- 
ant. In  the  Moiory  case,  the  court  did  not  consider  and 
declined  to  decide,  what  effect  their  so  doing  would 
Tiave  upon  an  action  afterwards  brought  by  them  for 
the  residue,  if  any,  of  their  claim,  or  whether  they 
could  divide  their  claim  by  setting  off  part  and 
bringing  an  action  for  the  residue.  The  report  of 
the  referee  should  be  made  in  the  usual  form  as  in  the 
case  of  a  reference  to  hear  and  determine  an  action. 
(Vol.  II,  p.  438).  Exceptions  should  be  filed  as  in 
other  actions.  (Vol.  II,  p.  442).  If  the  referee  named 
in  the  stipulation  refuses  to  serve  the  court  must  ap- 
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point  a  new  referee  unless  the  stipulation  expressly  pro- 
vides Otherwise.     {Hiistis  v.  Aldridgc,  144  N.  Y.  508). 

Sec.    4.    Proceedings  upon  the  report. 

Judgment  may  be  entered  on  the  report  of  the  referee 
and  such  judgment  shall  be  valid  and  effectual  in  all 
respects  as  if  the  same  had  been  rendered  in  a  suit  com- 
menced by  the  ordinary  process.  (Co.  Civ.  Proc.  § 
2718) .  Section  2718  was  added  to  the  code  in  1893,  and 
entirely  changed  the  practice  in  entering  judgment  upon 
the  referee's  report.  Prior  to  1893,  it  was  necessary  to 
apply  to  the  court  for  a  confirmation  of  the  report  and 
judgment  could  be  entered  only  by  special  order.  {Rad- 
leij  V.  Fisher,  24  How.  Pr.  404) .  The  usual  practice  was 
for  the  defeated  party  to  move  on  a  case  and  excep- 
tions for  a  new  trial  at  the  time  of  the  hearing  of  the 
motion  for  the  confirmation  of  the  report,  and  rulings 
made  upon  the  admission  of  evidence  and  the  question 
whether  the  evidence  justified  the  findings  were  thus  re- 
viewed. If  the  hearing  was  upon  the  report  alone,  the 
only  questions  considered  were  the  regularity  of  the  pro- 
ceedings and  whether  the  conclusions  of  law  were  sus- 
tained by  the  findings  of  fact.  {Eighmie  v.  Strong,  49 
Hun,  16).  The  court  had,  however,  no  power  to  order 
judgment  against  the  report  of  the  referee.  The  report 
was  either  confirmed  or  set  aside,  and,  if  set  aside,  a  new 
trial  followed  either  before  the  same  referee  or  before 
another  referee  appointed  by  the  court.  {Coe  v.  Coe, 
37  Barb.  232). 

But  under  the  present  practice,  judgment  is  entered 
upon  the  report  as  in  an  ordinary  action,  and  no  order 
of  confirmation  is  necessary  [Jenkinson  v.  Harris,  27 
Misc.  714),  although  in  some  recent  cases  the  former 
practice  seems  to  have  been  unnecessarily  followed. 
(Lounshury  v.  Sherwood,  53  App.  Div.  318).  The  pro- 
ceeding becomes  an  action  in  the  supreme  court  and  the 
practice  laid  down  by  the  code  for  cases  in  that  court 
which  have  been  referred  by  stipulation  must  be  fol- 
lowed.    [Hustis  v.  AJdridge,  144  N.  Y.  508) . 

The  practice  on  appeal  from  the  judgment  is  the  same 
as  in  other  civil  actions.      (Co.  Civ.  Proc.  §  2718).    The 
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necessity  for  exceptions  to  the  referee's  report,  in  order 
to  secure  a  review  upon  appeal,  is  the  same  as  where  an 
action  has  been  referred  to  a  referee  to  hear  and  de- 
termine; as  to  which,  see  the  discussion  of  that  subject 
in  volume  II. 

If  a  new  trial  is  granted,  the  special  term  may  ap- 
point a  new  referee,  without  the  consent  of  the  parties. 
{Hasten  v.  Budington,  18  Hun,  105;  Hustis  v.  Aldridge, 
supra).  Judgment  upon  the  claim  referred,  does  not 
make  it  a  judgment  debt  as  against  the  heirs  {8harpe  v. 
Freeman,  45  N.  Y.  802) ;  but  the  judgment  is  conclusive 
in  the  surrogate's  court,  on  the  settlement  of  the  account 
of  the  executors.  {Matter  of  Gray,  42  Hun,  411;  affd., 
IIIN.  Y.  404). 

Sec.   5.   Costs. 

In  determining  the  question  of  costs  the  referee  shall 
be  governed  by  sections  1835  and  1836  of  the  code.  ( Co. 
Oiv.  Proc.  §  2718).  The  rules  which  govern  the  court  in 
allowing  costs  against  executors  and  administrators  are 
stated  in  volume  II,  pp.  550,  575. 

The  amendment  made  in  1895  to  section  1836  of  the 
code  destroyed  one  of  the  last  remaining  distinguishing 
features  of  the  reference  of  a  disputed  claim  against  an 
estate.  Prior  to  1895,  if  an  executor  or  administrator 
consented  to  refer,  he  was  liable  for  costs  only  in  case 
payment  of  the  claim  was  found  to  have  been  unreason- 
ably resisted  or  neglected.  But  now  a  consent  to  refer 
has  no  effect  upon  the  question  of  costs,  section  1838 
providing  that  he  shall  be  liable  for  costs  on  a  claim  pre- 
sented within  the  time  specified  in  the  notice,  if  it  ap- 
pears that  payment  was  unreasonably  resisted  or  ne- 
glected, or  unless  he  files  a  consent  that  the  surrogate 
may  hear  and  determine  the  claim  upon  the  settlement 
of  his  accounts.  The  reference,  therefore,  has  come  to 
be  to  nearly  all  intents  the  same  as  an  ordinary  refer- 
ence by  stipulation,  in  an  action.  The  legal  representa- 
tive may,  however,  prove  his  defense  without  pleading 
it;  and  it  is  held  in  Lounshury  v.  Sherwood  (53  App. 
Div.    318)  ;    and    Oslorne    v.    Parker    (66    App.    Div. 
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277),  that  section  three  hundred  and  seventeen  of  the 
code  of  procedure  is  still  in  force,  and  that  the 
prevailing  party  may  recover  his  disbursements 
of  the  reference,  even  though  not  entitled  to  re- 
cover his  costs.  It  is  in  the  power  of  the  referee  to 
award  costs  {Fisher  v.  Bennett,  21  Misc.  178)  : 
and  his  decision  cannot  be  reviewed  at  special  term. 
{JenJcinson  v.  Harris,  27  Misc.  714).  In  the  latter  case 
it  is  stated,  however,  that  where  the  referee  does  not  pass 
upon  the  question  of  costs,  an  application  to  the  court  is 
still  proper.  If  claimant  obtains  judgment,  defendant 
is  not  entitled  to  costs,  even  though  claimant  is  denied 
costs  (Hopkins  v.  Lott,  111  N.  Y.  577),  except  in  the 
case  where  the  claim  is  less  than  fifty  dollars,  and  has 
been  duly  presented  and  has  been  rejected.  [Lamphere 
V.  Lamphere,  54  App.  Div.  17).  The  court  has  power  in 
this  proceeding  to  grant  an  allowance  in  addition  to 
costs.     (Weeks  v.  Coe,  76  App.  Div.  310). 


ARTICLE  III. 

ACTION  BY  CREDITOR  OF  DECEDENT  AGAINST  NEXT  OF  KIN^ 
LEGATEE^  HEIR  OR  DEVISEE. 

SECTION. 

1.  When  the  action  lies. 

2.  Regulations   with    regard   to    action   against   next   of   kin   and 

legatees. 

3.  Regulations  with  regard  to  actions  against  devisees  and  heirs 

at  law. 

4.  Preference  of  debts. 

Sec.    I.    'When  the  action  lies. 

An  action  may  be  maintained,  as  prescribed  in  article 
2  of  title  3  of  chapter  XV  of  the  code,  against  the  sur- 
viving husband  or  wife  of  a  decedent,  and  the  next  of 
kin  of  an  intestate,  or  the  next  of  kin  or  legatees  of  a 
testator,  to  recover,  to  the  extent  of  the  assets  paid  or 
distributed  to  them,  for  a  debt  of  the  decedent,  upon 
which  an  action  might  have  been  maintained  against  the 
executor  or  administrator.  The  neglect  of  the  creditor 
to  present  his  claim  to  the  executor  or  administrator, 
24 
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within  the  time  prescribed  by  law  for  that  purpose,  does 
not  impair  his  right  to  maintain  such  an  action.  (Co. 
Civ.  Proc.  §  1837). 

The  term,  "next  of  kin,"  as  used  in  this  article,  in- 
cludes all  those  entitled,  under  the  provisions  of  law 
relating  to  the  distribution  of  personal  property,  to 
share  in  the  unbequeathed  assets  of  a  decedent,  after 
payment  of  debts  and  expenses,  other  than  a  surviving 
husband  or  wife.     (Co.  Civ.  Proc.  §  1870). 

The  right  to  maintain  an  action  to  compel  one  who 
had  received  a  portion  of  the  assets  of  the  decedent,  to 
pay  them  to  the  creditors,  if  there  was  a  deficiency  from 
any  cause,  does  not  arise  by  statute.  (Lupton  v.  Lupton, 
2  Johns.  Ch.  613;  Golgan  v.  Dunne,  50  Hun,  443).  With- 
out the  statute,  legatees  who  had  been  paid  could  be 
compelled  to  refund  for  the  benefit  of  creditors,  whether 
the  deficiency  was  original,  or  caused  by  the  waste  of  the 
executor.  {Lupton  v.  Lupton,  supra).  But  although 
the  remedy  was  not  given  by  the  statute,  it  must  be  pur- 
sued in  the  manner  and  subject  to  the  limitations  im- 
posed by  the  statute.  {Dodge  v.  Stevens,  94  N.  Y.  209). 
The  right  of  the  creditors  of  a  decedent  to  recover  their 
claims  from  his  heirs  at  law  had  no  existence  at  common 
law,  but  is  derived  wholly  from  statute.  {Read  v.  Pat- 
terson, 134  N.  Y.  128;  Deyo  v.  Morss,  30  App.  Div.  56). 
The  legatees  or  next  of  kin  can  only  be  made  liable  now 
upon  the  contracts  of  the  decedent  or  for  his  debts  in  the 
cases  and  in  the  manner  which  the  statute  prescribes. 
{Selover  v.  Coe,  63  N.  Y.  iS8;Brates  v.  Hopper,  77  Hun, 
244 ) .  But  where  the  widow  of  testator  is  administratrix 
(with  the  will  annexed)  of  his  will,  and  also  sole  legatee 
and  devisee,  an  action  is  properly  brought  against  her  in 
both  capacities,  and  it  need  not  be  shown  that  the  rem- 
edy against  her  as  administratrix  has  been  exhausted. 
{De  Crano  v.  Moore,  50  App.  Div.  361).  And  where  the 
executors  sold  property  not  belonging  to  the  estate  and 
the  residuary  legatee  received  the  whole  avails  of  the 
sale,  an  action  for  money  had  and  received  was  held 
properly  brought  against  her  without  first  suing  the 
executors.  {Mertens  V.  Roche,  39  App.  Div.  398).  Any 
kind  of  contractual  obligation  including  one  based  on  a 
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fiduciary  relation  will  serve  as  a  basis  for  the  action. 
{De  Crano  v.  Moore,  supra) .  An  executor  who  out  of  his 
own  means  pays  debts  of  testator  can  compel  payment 
of  his  claim  from  legatees  and  devisees,  and  a  person 
who  advances  to  an  executor  the  money  which  he  uses 
for  such  purpose  is  subrogated  to  his  rights.  And  where 
the  executor,  at  the  request  of  some  of  the  beneficiaries 
under  the  will,  pays  a  claim  against  the  estate  which  is 
barred  by  the  statute  of  limitations,  he  is  entitled  to 
enforce  payment  of  the  money  used  for  such  purpose 
from  such  beneficiaries.  {Hamlin  v.  Smith,  72  App. 
Div.  601).  The  action,  although  now  regulated  by  the 
code,  is  of  equitable  cognizance  {De  Crano  v.  Moore,  50 
App.  Div.  365,  note) ;  but  the  same  statute  of  limita- 
tions is  applied  which  would  be  applied  in  an  ordinary 
action  upon  the  debt.  ( Colgan  v.  Dunne,  50  Hun,  443 ; 
Adams  v.  Fassett,  149  N.  Y.  61).  The  provisions  of  the 
code  are  the  same  as  those  of  the  revised  statutes,  except 
that  the  words  "surviving  husband  or  wife"  have  been 
inserted.  It  was  said  in  SchermerJiorn  v.  Barhydt  (9 
Paige,  28)  that  each  creditor  of  the  decedent  must  pro- 
ceed separately  against  the  heir  or  devisee  to  recover  a 
debt  due  from  the  decedent ;  but  it  would  seem  from  sub- 
sequent cases,  that  one  creditor  might  sue  in  behalf  of 
all  the  other  creditors.  {Stuart  v.  Eissam,  11  Barb. 
271;  Van  Wezel  v.  Wyclcoff,  3  Sand.  Oh.  528).  If  the 
claim  has  been  presented  to  the  executors  and  rejected, 
and  six  months  have  elapsed  without  bringing  an  action 
to  enforce  it,  so  that  the  short  statute  of  limitations  has 
become  a  defense,  it  is  available  as  well  to  the  legatees 
or  next  of  kin  or  heirs  or  devisees  as  to  the  executors. 
{Selover  v.  Coe,  63  N.  Y.  438) .  The  fact  that  a  creditor 
has  taken  the  note  of  the  executor  for  the  amount  of  his 
debt  is  not  a  defense,  unless  it  appears  that  the  note  was 
taken  in  payment.  {Glenn  v.  Burroios,  37  Hun,  602; 
Hamlin  v.  Smith,  72  App.  Div.  601).  The  fact  that 
there  has  been  no  judicial  settlement  of  the  adminis- 
trator's account  is  no  objection  to  the  maintenance  of  an 
action  against  the  next  of  kin;  an  accounting  can  be 
had  in  the  action.  {Miller  v.  Morton,  89  Hun,  574). 
To  maintain  the  action,  it  is  not  suflftcient  merely  to 
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show  defendant's  possession  of  property  belonging  to 
the  estate  and  that  the  estate  is  indebted  to  plaintiff. 
{Brater  v.  Hopper,  77  Hun,  244).  But  where  a  legatee 
has  received  assets  of  the  estate,  and  her  testator  was 
liable  as  guarantor  of  a  mortgage,  a  judgment  for  a 
deficiency  is  properly  entered  against  her,  to  the  extent 
of  the  assets  received  by  her.  ( Collier  v.  Miller,  62  Hun, 
&9 ;  afed.,  137  N.  Y.  332,  341 ) .  If  the  action  was  brought 
originally  against  the  decedent,  it  cannot  after  his  death 
be  revived  against  the  persons  made  liable  by  section 
1837,  as  well  as  the  executors;  they  can  only  be  pro- 
ceeded against  in  a  subsequent  action.  ( Green  v.  Mar- 
tine,  27  Hun,  246). 

This  article  (art.  2,  title  3,  chap.  XV  of  the  code)  does 
not  affect  the  liability  of  an  heir  or  devisee,  for  a  debt 
of  a  testator,  where  the  will  expressly  charges  the  debt 
exclusively  upon  the  real  property  descended  or  devised, 
or  makes  it  payable  exclusively  by  the  heir  or  devisee,  or 
out  of  the  real  property  descended  or  devised,  before 
resorting  to  the  personal  property,  or  to  any  other  real 
property  descended  or  devised.     ( Co.  Civ.  Proc.  §  1859 ) . 

Where  a  person,  who  takes  real  property  of  a  decedent 
by  devise,  and  also  by  descent;  or  who  takes  personal 
property  as  next  of  kin,  and  also  as  legatee ;  or  who  takes 
both  real  and  personal  property  in  either  capacity;  or 
who  is  executor  or  administrator,  and  also  takes  in 
either  of  the  before  mentioned  capacities;  would  be 
liable,  in  one  capacity,  for  a  demand  against  the  dece- 
dent, after  the  exhaustion  of  the  remedy  against  him 
in  another  capacity;  the  plaintiff,  in  any  action  to 
charge  him,  which  can  be  maintained,  without  joining 
with  him  any  other  person,  except  a  person  whose  liabil- 
ity is  in  all  respects  the  same,  may  recover  any  sum,  for 
which  he  is  liable,  although  the  remedy  against  him  in 
another  capacity  was  not  exhausted.  But  this  section 
does  not  increase  the  sum,  which  the  plaintiff  is  entitled 
to  recover  against  him,  in  the  capacity  in  which  he  is 
actually  liable;  nor  does  it  charge  a  defendant  individ- 
ually, who  is  liable  only  in  a  representative  capacity. 
(Co.  Civ.  Proc.  §1860). 
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A  child,  born  after  the  making  of  a  will,  who  is  en- 
titled to  succeed  to  a  part  of  the  real  or  personal  prop- 
erty of  the  testator,  or  a  subscribing  witness  to  a  will, 
who  is  entitled  to  succeed  to  a  share  of  such  property, 
may  maintain  an  action  against  the  legatees  or  devisees, 
as  the  case  requires,  to  recover  his  share  of  the  property ; 
and  he  is  subject  to  the  same  liabilities,  and  has  the 
same  rights,  and  is  entitled  to  the  same  remedies,  to 
compel  a  distribution  or  partition  of  the  property,  or  a 
contribution  from  other  persons  interested  in  the  estate, 
or  to  gain  possession  of  the  property,  as  any  other  per- 
son who  is  so  entitled  to  succeed.  (Co.  Civ.  Proc. 
§  1868). 

A  child  who  is  entitled  to  bring  an  action  in  a  case 
provided  in  this  section,  may  follow  the  land,  although 
it  has  been  sold  by  the  executor  under  a  power  of  the 
will.  The  child  in  such  case  takes  title  as  heir  at  law  of 
the  ancestor,  and  not  under  the  will.  {Smith  v.  Robert- 
son, 89N.  Y.  555). 

Sec.    Z.   Regulations    vrith    regard   to    action   against   next    of 
kin  and  legatees. 

Subdivision  1. — Who  are  Proper  Parties. 

An  action,  specified  in  section  1837  of  the  code,  must 
be  brought,  either  jointly  against  the  surviving  husband 
or  wife,  and  all  the  legatees  or  all  the  next  of  kin,  as  the 
case  may  be,  or  at  the  plaintiff's  election,  against  one  of 
them  only.  But  where  a  legacy  is  received  by  two  or 
more  persons  jointly,  they  are  deemed  one  legatee, 
within  the  meaning  of  each  provision  of  the  article,  re- 
lating to  legatees.     (Co.  Civ.  Proc.  §  1888). 

The  action  must  be  brought  either  against  all  the  leg- 
atees and  next  of  kin  or  against  one  of  them  only ;  it  can- 
not be  brought  against  a  part,  and  less  than  all.  ( Wam- 
haugh  v.  Gates,  11  Paige,  505;  affd.  How.  Cases,  247). 

Section  454  of  the  code  (vol.  I,  pp.  162,  414)  does  not 
apply  to  this  action.  One  of  the  next  of  kin  who  has 
sold  his  distributive  share,  is  liable  as  though  it  had 
actually  come  into  his  possession.     (Merchants'  Ins.  Go. 
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V.  Hinman,  34  Barb.  410).  So  also  is  an  infant  whose 
share  has  been  paid  to  his  general  guardian.  ( Id. ) .  The 
husband  of  one  of  the  next  of  kin  is  not  a  proper  party 
defendant  in  the  action.  ( Id. ) .  Where  the  will  directs 
that  the  real  estate  should  be  converted  into  money,  and 
the  legacies  should  be  paid  out  of  it,  legatees  who  elected 
to  take  real  estate  instead  of  the  proceeds  of  the  sale  of 
it,  are  liable  as  legatees  or  devisees  under  the  code. 
Armstrong  v.  McKelvey,  39  Hun,  213 ;  affd.,  104  N.  Y. 
179). 

Where  some  of  the  legatees  are  preferred  to  others, 
an  action  may  be  maintained  as  prescribed  in  sections 
1837  to  1841,  inclusive,  of  the  code,  against  one  or  all  of 
those  who  are  equally  preferred  or  equally  deferred,  as 
if  the  legatees  of  that  class  were  all  the  legatees.  (Co. 
Civ.  Proc.  §  1842).  This  section  is  new  and  was  passed 
to  provide  for  omissions  in  the  revised  statutes.  The 
heirs  or  devisees  cannot  be  joined  in  the  action  against 
the  legatees  or  next  of  kin.  Those  who  take  the  real 
estate  cannot  be  made  liable  unless  it  appears  that  there 
is  not  only  a  deficiency  of  assets  in  the  hands  of  the 
executors,  but  also  that  there  is  no  personal  property 
from  which  the  debt  of  the  decedent  can  be  collected. 
{Wambaugh  v.  Gates,  11  Paige,  505;  Q-ere  v.  Clarke,  6 
Hill,  350;  Read  V.  Patterson,  134  N.  Y.  128). 

Subdivision  2. — Pleadings  and  Proceedings. 

The  action  is  to  be  brought  in  the  same  manner  as  any 
other  action.  It  is  regarded  as  brought  on  the  debt  of 
the  decedent.  The  statute  of  limitations  applies  pre- 
cisely as  though  it  were  brought  against  him.  {Golgan 
y.  Dunne,  50  Hun,  443;  AcZams  v.  Fassett,  149  N.  Y.  61). 
The  complaint  should  allege  everything  necessary  to 
show  a  cause  of  action  against  the  decedent,  his  death, 
and  the  appointment  of  personal  representatives;  that 
a  portion  of  the  assets  have  been  paid  to  the  defendants, 
either  as  legatees  of  next  of  kin;  and,  if  the  action  is 
against  legatees,  the  other  facts  required  by  section  1841 
(which  is  quoted  below)  should  also  be  alleged.    If  part 
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of  the  debt  has  been  collected  from  the  personal  repre- 
sentatives or  from  other  legatees  or  next  of  kin,  or  a 
surviving  husband  or  wife  of  the  decedent,  that  fact 
should  be  alleged,  and  the  amount  collected  should  be 
stated.  (Co.  Civ.  Proc.  §  1850;  8iegel  v.  Cohen,  23  Misc. 
365).  The  legatees  are  not  sureties  for  each  other,  and 
each  one  is  liable  only  for  his  own  portion  of  the  debt 
(Wilkes  v.  Harper,  1  N.  Y.  586) ;  and  his  liability  is  lim- 
ited to  the  assets  received  by  him  from  the  estate.  {How- 
ell V.  Wallace,  37  App.  Div.  323).  The  defendant's 
pleadings  are  governed  by  the  same  rules  as  in  all  other 
cases.  There  are  no  statutory  provisions  with  regard  to 
them.  If  the  defendant  is  liable  for  debts  of  a  class  pre- 
ferred to  that  of  the  plaintiff,  that  fact  should  be  set  up. 
The  defendant  cannot  set  up  as  a  counterclaim  a  claim 
existing  in  favor  of  the  testator  against  the  plaintiff, 
unless  it  appears  that  there  are  some  special  circum- 
stances or  peculiar  equities  existing  to  justify  it;  as  that 
the  plaintiff  is  insolvent,  or  the  claim  against  him  is 
barred  by  the  statute  of  limitations.  [Armstrong  v.  Mc- 
Kelvey,  39  Hun,  313;  affd.,  104  N.  Y.  179).  If  default 
is  made  in  appearing  or  answering,  the  plaintiff  can 
only  take  judgment  upon  application  to  the  court.  The 
action  is  not  one  in  which  trial  by  jury  is  a  matter  of 
right.  (Howell  v.  Wallace,  supra).  It  is  to  be  put 
upon  a  calendar  and  brought  to  trial  in  the  same  man- 
ner as  other  actions  of  that  kind. 

If  the  action  is  brought  against  a  legatee,  or  against 
all  the  legatees,  the  plaintiff  must  show,  either : 

1.  That  no  assets  were  delivered  by  the  executor  or 
administrator  of  the  decedent,  to  the  surviving  husband 
or  wife,  or  next  of  kin ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  re- 
covered by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses 
of  administration  and  preferred  demands,  are  not  suf- 
ficient to  satisfy  the  demand  of  the  plaintiff;  in  which 
case,  he  can  recover  only  for  the  deficiency.  (Co.  Civ. 
Proc.  §1841). 
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Where  the  action  is  brought  against  a  preferred  lega- 
tee or  a  class  of  preferred  legatees,  the  plaintiff  must 
show  in  addition  to  the  matters  with  respect  to  the  next 
of  kin  required  by  the  provisions  of  the  section  last 
cited,  the  same  matters  with  respect  to  each  legatee  or 
class  of  legatees  to  whom  the  deffendant  or  defendants 
are  preferred.     (Co.  Oiy.  Proc.  §  1842). 

Subdivision  3. — Judgment. 

The  rules  for  entering  judgment  are  found  in  vol.  II, 
p.  680,  et  seq. 

Where  a  joint  action  is  brought,  as  prescribed  in  sec- 
tion 1838,  the  whole  sum,  which  the  plaintiff  is  entitled 
to  recover,  must  be  apportioned  among  the  defendants, 
in  proportion  to  the  legacy  or  distributive  share,  as  the 
case  may  be,  received  by  each  of  them;  and  the  final  judg- 
ment must  award,  against  each  defendant  separately, 
the  proportionate  sum  thus  ascertained.  The  costs  of 
the  action,  if  the  plaintiff  is  entitled  to  costs,  must  be 
apportioned  in  like  manner ;  except  that  the  expenses  of 
serving  the  summons  upon  each  defendant  must  be 
taxed  against  him  only;  and  one  sheriff's  fee,  for  return- 
ing an  execution,  may  be  taxed  against  each  defendant, 
against  whom  any  sum  is  awarded.  (Oo.  Oiv.  Proc. 
§1839). 

Where  an  action  is  brought  against  the  surviving  hus- 
band or  wife  only,  or  against  one  only  of  the  next  of  kin, 
or  legatees,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  cannot  exceed  the  sum  which  he  would  have 
been  entitled  to  recover  from  the  same  defendant,  in  an 
action  brought,  as  prescribed  in  section  1839  of  the  code. 
(Co.  Oiv.  Proc.  §1840). 

The  plaintiff  is  entitled  to  costs,  as  of  course,  upon  a 
recovery.  (Vol.  II,  p.  559).  The  manner  in  which  costs 
are  apportioned  is  prescribed  in  section  1839  (supra). 
If  there  is  only  one  defendant,  he  is  liable  for  all  the 
costs  of  the  action,  and  they  are  not  to  be  apportioned  at 
all.     (Fink  v.  Birg,  50  Hun,  211). 
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Sec.   3.   Regulations  ivitli  regard  to  actions   against   devisees 
and  heirs  at  lavr. 

Subdivision  1. — Who  Shoifld  be  Parties. 

The  heirs  of  an  intestate,  and  the  heirs  and  devisees 
of  a  testator,  are  respectively  liable  for  the  debts  of  the 
decedent,  arising  by  simple  contract,  or  by  specialty,  to 
the  extent  of  the  estate,  interest,  and  right  in  the  real 
property,  which  descended  to  them  from,  or  was  effect- 
ually devised  to  them  by,  the  decedent.  (Co.  Civ.  Proc. 
§1843). 

The  liability  of  the  defendant  in  these  actions  is  only 
to  the  extent  of  his  interest  as  devisee,  and  it  is  not  a 
charge  on  the  land  {F'mk  v.  Birg,  50  Hun,  211) ;  but  it 
is  made  a  lien  upon  the  land  by  the  judgment,  if  it  has 
not  been  aliened  by  the  heir  at  law  or  devisee.  ( Co.  Civ. 
Proc.  §  1852).  During  three  yeais,  however,  after 
the  death  of  decedent,  creditors  have  a  statutory  lien 
running  with  the  land.  (Rogers  v.  Patterson,  79  Hun, 
483;  affd.  on  op.  below,  150  N.  Y.  560).  The  liability 
only  extends  to  real  property  which  has  been  received 
from  the  decedent.  The  heirs  are  not  liable  for  insur- 
ance money  which  they  have  received  for  property  in- 
herited by  them  which  was  destroyed  by  fire.  {Herkimer 
V.  Rice,  27  N.  Y.  163).  The  liability  of  a  devisee  exists 
although  the  legal  title  is  not  in  him,  if  he  has  the  entire 
equitable  interest  and  right  to  enforce  the  conveyance 
of  the  legal  title.  {Armstrong  v.  McKelvey,  104  N.  Y. 
179).  If  an  heir  or  devisee  aliens  the  property,  he  is 
personally  liable  for  the  debt,  to  the  amount  of  the  value 
of  the  property.  (Co.  Civ.  Proc.  §  1854).  If  he  dies 
after  the  alienation,  his  personal  representatives  are 
liable  to  the  same  extent  {Traud  v.  Magnes,  49  N.  Y. 
Super.  Ct.  Kep.  309 )  ;  but  upon  his  death,  his  heir  at  law 
is  not  liable  for  the  debts  of  the  original  testator. 
{Fink  V.  Blrg,  50  Hun,  211).  The  remedy  is  not  avail- 
able against  the  heir  at  law  of  a  devisee  or  the  devisee 
of  an  heir  at  law.  {Rogers  v.  Patterson,  supra).  An 
heir  at  law  or  devisee  is  not  liable  for  rents  or  profits 
before  judgment  entered  in   an   action,   although  the 
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estate  of  the  decedent  was  insolvent.  (Glift  v.  Moses, 
44  Hun,  312;  afEd.,  116  N.  Y.  144).  A  judgment  against 
an  executor  is  not  evidence  against  the  heir  or  devisee 
(Dodge  v.  Thompson,  13  Wk.  Dig.  104;  Armstrong  v. 
McKelvey,  39  Hun,  213;  affd.,  104  N.  Y.  179;  Burnham 
V.  Burnham,  46  App.  Div.  513;  affd.  on  op.  below,  165 
N.  Y.  659);  but  if  a  judgment  has  been  recovered 
against  the  personal  representatives,  the  creditor  can 
not  in  an  action  against  the  heir  or  devisee  recover  a 
greater  amount  than  the  judgment  against  the  executor. 
(Rockwell  V.  Oeery,  4  Hun,  606).  The  liability  only 
exists  for  actual  debt  resting  on  contract;  and  the 
amount  of  which  is  fixed  or  is  ascertained;  if  a  mort- 
gage made  by  the  decedent  has  been  foreclosed,  the  heir 
or  devisee  is  only  liable  after  judgment  for  deficiency 
has  been  entered,  and  for  the  amount  of  such  judgment. 
(Lockwood  v.  Fawcett,  17  Hun,  146).  At  common  law 
the  heir  was  not  chargeable  with  the  simple  contract 
debts  of  his  ancestor.  For  an  account  of  the  legislation 
creating  such  liability,  see  Hauselt  v.  Patterson  (124 
N.  Y.  349).  Devisees  of  land  in  another  state  will  not 
be  held  personally  liable  here  for  testator's  debts,  with- 
out proof  that  the  law  of  such  other  states  establishes 
such  liability.      (Deyo  v.  Morss,  30  App.  Div.  56). 

An  action  against  heirs  or  devisees,  brought  as  pre- 
scribed in  section  1843,  1844  and  1845,  must  be  brought 
jointly  against  all  the  heirs,  to  whom  any  real  property 
descended  from  the  decedent,  or  jointly  against  all  the 
devisees,  as  the  case  may  be.      (Co.  Oiv.  Proc.  §  1846). 

Usually  the  heirs  and  devisees  cannot  be  joined  with 
the  executor  in  an  action  to  recover  the  debt  of  the  de- 
cedent (Greene  v.  Martine,  27  Hun,  246)  ;  but  that  rule 
does  not  apply  where  a  creditor  has  established  his 
demand  before  the  surrogate  and  it  appears  that  the 
personal  estate  of  the  decedent  has  been  concealed  or 
wasted.  (Littell  v.  Sayre,  7  Hun,  485).  An  action 
cannot  be  maintained  at  the  same  time  against  the  next 
of  kin  and  legatees,  and  the  heirs  and  devisees.  (Art. 
Ill,  section  2,  subd.  1,  supra). 


actions  relating  to  the  estate  of  a  decedent.    379 

Subdivision  2. — Conditions  Precedent  to  the  Action. 

An  action,  to  enforce  the  liability  declared  in  section 
1843,  cannot  be  maintained,  except  in  one  of  the  follow- 
ing cases : 

1.  Where  three  years  have  elapsed  since  the  death  of 
the  decedent,  and  no  letters  testamentary,  or  letters  of 
administration,  upon  his  estate,  have  been  granted 
within  the  state. 

2.  Where  three  years  have  elapsed,  since  letters  testa- 
mentary, or  letters  of  administration,  upon  his  estate, 
were  granted,  within  the  state.     (Co.  Oiv.  Proc.  §  1844). 

If  it  appears  that  three  years  have  not  elapsed  as  re- 
quired by  this  section,  the  complaint  must  be  dismissed. 
{Selover  v.  Coe,  63  N.  Y.  438).  But  where  the  three 
years  have  elapsed,  a  subsequent  grant  of  letters  will 
not  destroy  the  right  of  action.  {Adams  v.  Fassett, 
149  N.  Y.  61). 

Where  it  appears  that,  at  the  time  of  the  commence- 
ment of  such  an  action,  a  petition,  seasonably  presented, 
as  prescribed  by  law,  praying  for  a  decree  to  dispose  of 
real  property  of  the  decedent,  for  the  payment  of  his 
debts,  was  pending  in  a  surrogate's  court,  having  juris- 
diction, the  proceedings  in  the  action,  subsequent  to  the 
complaint,  must  be  stayed  by  the  court,  until  the  peti- 
tion is  disposed  of,  unless  the  plaintiff  elects  to  dis- 
continue. If  a  decree  to  dispose  of  real  property,  pur- 
suant to  the  prayer  of  the  petition,  is  granted,  the  action 
must  be  dismissed,  unless  the  plaintiff  has  alleged  in 
his  complaint,  or  alleges  in  a  supplemental  complaint, 
that  real  property,  other  than  that  included  in  the  de- 
cree, descended  or  was  devised  to  the  defendants.  If 
the  plaintiff  elects  to  proceed  under  such  an  allegation, 
he  is  entitled  to  a  preference  in  payment,  out  of  the  real 
property,  with  respect  to  which  the  allegation  is  made; 
but  he  cannot  share,  as  a  creditor,  in  the  distribution 
of  the  money,  arising  from  the  disposal  of  the  real 
property,  described  in  the  decree;  and  the  judgment  in 
the  action  does  not  charge,  or  in  any  way  affect,  that 
property.      (Co.  Civ.  Proc.  §  1845). 
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The  right  to  apply  to  the  surrogate's  court  to  sell 
property  for  the  payment  of  the  debts  under  section 
2750  of  the  code,  continues  for  three  years  from  the 
time  when  letters  upon  the  estate  are  first  granted 
within  the  state  and  it  cannot  be  exercised  after  that 
time.  {Hamilton  v.  Smith,  110  N.  Y.  159;  Kingsland 
V.  Murray,  133  N.  Y.  170).  During  such  three  years 
creditors  have  a  statutory  lien  upon  the  real  property. 
{Rogers  v.  Patterson,  79  Hun,  483;  affd.  on  op.  below, 
150  N.  Y.  560). 

Subdivision  8. — Pleadings  and  Proceedings. 

The  action  is  to  be  commenced  and  prosecuted  in  the 
usual  way.  The  complaint  and  notice  of  the  pendency 
of  the  action  should  be  filed.  (Vol.  I,  p.  237,  et  seq.; 
Co.  Civ.  Proc.  §§  1853,  1854).  The  complaint  should 
state  a  cause  of  action  against  the  decedent,  his  death 
and  the  appointment  of  his  personal  representatives; 
and  that  the  assets  are  exhausted  and  are  not  enough 
to  pay,  or  that  the  plaintiff  has  been  unable  with  due 
diligence  to  collect  his  debt  by  proceedings  in  the 
proper  court.  (Co.  Civ.  Proc.  §  1848).  The  evidence 
of  these  facts  need  not  be  stated.  {Eauselt  v.  Fine,  18 
Abb.  N.  0.  142;  s.  c,  3  N.  Y.  St.  Rep.  191).  If  the 
action  is  against  devisees,  the  complaint  must  allege  the 
facts  required  by  section  1849,  which  is  set  forth  below. 

Where. the  assets,  applicable  to  the  plaintiff's  debt, 
were  sufficient  to  pay  a  part  thereof,  or  a  part  thereof 
has  been  collected  from  the  executor,  or  administrator, 
or  from  the  surviving  husband  or  wife,  next  of  kin,  or 
legatees,  the  plaintiff  can  recover  only  for  the  residue, 
remaining  unpaid  or  uncollected;  and  if  the  action  is 
against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his 
recovery  against  the  heirs,  is  insufficient  to  discharge. 
(Co.  Civ.  Proc.  §1850). 

If  the  action  is  within  this  section,  the  facts  required 
thereby  should  be  stated,  and  also  the  amount  which  has 
already  been  recovered.  The  complaint  must  describe, 
with  common  certainty,  the  real  property,  descended  or 
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devised  to  the  defendant,  and  must  specify  its  value. 
(Co.  Civ.  Proc.  §  1851).  If  the  plaintiff  is  unable  to 
describe  the  lands  he  is  entitled  to  an  examination  of 
the  party  to  enable  him  to  frame  his  complaint.  (Par- 
sons V.  Bowne,  7  Paige,  354).  There  are  no  special 
statutory  rules  with  regard  to  the  answer  of  the  defend- 
ant. If  there  are  claims  which  are  entitled  to  prefer- 
ence over  those  of  the  plaintiff,  and  for  which  he  might 
be  liable,  or  if  he  has  paid  his  proportion  of  the  debts 
of  the  decedent,  that  fact  should  be  stated  in  the  answer. 
Although  a  defect  of  parties  defendant  may  be  waived, 
the  liability  of  those  made  defendants  is  not  increased 
thereby.  [Hauselt  v.  Patterson,  124  N.  Y.  349).  The 
defense  that  the  action  is  brought  within  three  years 
after  the  grant  of  letters  is  not  waived  by  failure  to 
plead  it.  (Seloverx.  Coe,  63  N.  Y.  438).  In  an  action 
against  devisees,  a  counterclaim  in  favor  of  only  one  of 
them  cannot  be  interposed.  [Mortimer  v.  Chambers, 
63  Hun,  335).  Judgment  upon  default  can  only  be 
taken  on  application  to  the  court. 

The  action  although  now  regulated  by  the  code  is  of 
equitable  cognizance.  {De  Grano  v.  Moore,  50  App. 
Div.  365,  note;  Howell  v.  Wallace,  37  App.  Div.  323). 

Where  the  action  is  brought  against  heirs,  the  plain- 
tiff must  show,  either : 

1.  That  the  decedent's  assets,  if  any,  within  the  state, 
were  not  sufficient  to  pay  the  plaintiff's  debt,  in  addition 
to  the  expenses  of  administration,  and  debts  of  a  prior 
class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  un- 
able, with  due  diligence,  to  collect  his  debt,  by  proceed- 
ings in  the  proper  surrogate's  court,  and  by  action 
against  the  executor  or  administrator,  and  against  the 
surviving  husband  or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  ren- 
dered to,  and  settled  by,  the  surrogate,  may  be  used  as 
presumptive  evidence  of  any  of  the  facts,  required  to  be 
shown  by  this  section.      (Co.  Civ.  Proc.  §  1848). 

Where  the  action  is  brought  against  devisees,  the 
plaintiff  must  show,  in  addition  to  the  matters  specified 
in  section  1848,  either  that  the  real  property  of  the  de- 
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cedent,  which  descended  to  his  heirs,  was  not  sufficient 
to  pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been 
unable,  or  will  be  unable,  with  due  diligence,  to  collect 
his  debt  by  an  action  against  the  heirs.  ( Co.  Civ.  Proc. 
§1849). 

Although  the  debt  accrued  before  the  code  went  into 
effect,  it  is  sufficient  for  plaintiff  to  make  the  proof 
required  by  section  1848 ;  he  is  not  required  to  make  the 
case  required  by  the  revised  statutes.  {Read  v.  Patter- 
son, 134  N.  Y.  128 ;  overruling  Reed  v.  Lozier,  48  Hun, 
50). 

Section  1848,  above  cited,  does  not  require  that  it 
should  appear  that  proceedings  have  been  had  in  all 
cases  to  collect  the  debt  of  the  personal  representatives, 
or  of  the  next  of  kin  or  legatees.  The  inability  to  col- 
lect may  be  made  to  appear  in  any  o.ther  way.  The  fact 
that  the  administrator  was  a  non-resident,  did  not,  be- 
fore the  code,  excuse  a  failure  to  take  proceedings  be- 
fore the  surrogate  to  compel  the  payment  by  him. 
{Mersereau  v.  Ryerss,  3  N.  Y.  261).  Where  there  is  a 
sufficiency  of  personal  assets  to  pay  all  debts,  and  they 
have  been  misappropriated  by  the  administrator,  the 
creditor  must  exhaust  the  personal  liability  of  the  ad- 
ministrator and  his  sureties,  before  he  can  maintain  an 
action  against  the  heirs.  {31  oyer  v.  Moyer,  17  Misc. 
648). 

An  action  against  heirs  or  devisees,  brought  as  pre- 
scribed in  this  article  (art.  2,  title  3,  chap.  XV  of  the 
code),  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  infancy  of  any  of  the  parties; 
except  that  an  execution  shall  not  be  issued  against  an 
infant  heir  or  devisee,  until  the  expiration  of  one  year 
after  final  judgment  is  rendered,  and  the  judgment-roll, 
filed.      (Co.  Civ.  Proc.  §  1858). 

Section  1844  of  the  code  contains  a  statutory  pro- 
hibition against  bringing  the  action  for  a  period  of  three 
years  after  the  death  of  the  debtor,  and  this  period  must 
be  added  to  the  statute  of  limitation  of  six  years,  thus 
giving  the  creditor  nine  yesirs  in  which  to  bring  his 
action  upon  an  ordinary  contract.  {Adams  v.  Fassett, 
149N.  Y.  61). 


actions  relating  to  the  estate  op  a  decedent.    383 

Subdivision  4. — Judgment. 

Judgment  shall  be  entered  and  docketed  in  the  same 
manner  as  judgments  in  other  actions.  A  separate  judg- 
ment must  be  entered  against  each  defendant  for  his 
share.     As  to  costs,  see  vol.  II,  p.  559. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  en- 
titled to  recover,  for  damages  and  costs,  must  be  appor- 
tioned among  all  the  defendants,  in  proportion  to  the 
value  of  the  real  property  descended  to  each  heir,  or  de- 
vised to  each  devisee,  as  the  case  may  be,  as  prescribed 
in  section  1839  of  the  code,  for  a  similar  apportionment 
among  legatees  or  next  of  kin,  in  proportion  to  the 
assets  received  by  them.  The  final  judgment  must,  in 
like  manner,  award  against  each  defendant  the  propor- 
tionate sum,  with  which  he  is  chargeable.  (Co.  Civ. 
Proc.  §  1847). 

If  it  appears  that  any  of  the  real  property,  which 
descended  or  was  devised  to  a  defendant,  had  not  been 
aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct,  that  the  debt  of 
the  plaintiff,  or  the  proportion  thereof  which  he  is  en- 
titled to  recover  against  that  defendant,  be  collected  out 
of  that  real  property.  Such  a  judgment  is  preferred,  as 
a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  de- 
mand.     (Co.  Civ.  Proc.  §  1852). 

The  judgment  is  not  a  lien  on  land  which  had  been 
aliened  by  the  devisee  or  heir  at  law  to  a  purchaser  in 
good  faith  before  the  filing  of  the  notice  of  pendency 
of  action  or  before  the  entry  of  final  judgment  if  no 
Us  pendens  was  filed.  {Smith  v.  Soper,  32  Hun,  46). 
But  such  judgment  has  a  preference  as  a  lien  on  the 
estate  descended  or  devised  over  any  judgment  against 
the  heir  or  devisee  for  his  own  personal  debt.  {Morris 
V.  Mowatt,  2  Paige,  586). 

But  a  judgment,  rendered  as  prescribed  in  section 
1852,  does  not  bind,  and  the  execution  thereupon  cannot 
in  any  way  affect,  the  title  of  a  purchaser,  in  good  faith 
and  for  value,  acquired  before  a  notice  of  the  pendency 
of  the  action  is  filed,  or  final  judgment  is  entered,  and 
the  judgment-roll  filed.      (Co.  Civ.  Proc.  §  1853). 
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This  section  accords  with  the  construction  given  to 
the  corresponding  section  of  the  revised  statutes  in 
Hyde  v.  Tanner  (1  Barb.  75).  A  conveyance  for  a 
valuable  consideration  is  presumed  to  have  been  made 
on  the  consideration  expressed  in  it,  and  in  good  faith. 
(Wamhaugh  v.  Gates,  11  Paige,  505).  A  mortgagee 
is  deemed  a  purchaser  under  this  section.  {Gunning- 
ham  V.  Parker,  146  N.  Y.  29 ;  reversing  74  Hun,  273) . 

Sec.   4.   Preference  of  debts. 

Where  the  surviving  husband  or  wife,  next  of  kin, 
legatees,  heirs,  or  devisees,  are  liable  for  demands 
against  the  decedent,  as  prescribed  in  this  article  (art.  2, 
title  3,  chap.  XV  of  the  code),  they  must  give  preference 
in  the  payment  thereof,  and  they  are  so  liable  therefor, 
in  the  order  prescribed  by  law,  for  the  payment  of  debts 
by  an  executor  or  administrator.  Preference  of  pay- 
ment cannot  be  given  to  a  demand,  over  another  of  the 
same  class,  except  where  a  similar  preference  by  an 
executor  or  administrator  is  allowed  by  law.  The  com- 
mencement of  an  action,  under  any  provision  of  said 
article,  does  not  entitle  the  plaintiff's  demand  to  prefer- 
ence over  another  of  the  same  class,  except  as  otherwise 
specially  prescribed  by  law.     (Co.  Oiv.  Proc.  §  1855). 

Where  it  appears,  in  an  action  brought  as  prescribed 
in  said  article,  that  there  are  unsatisfied  demands 
against  the  decedent's  estate,  of  a  class  prior  to  that  of 
the  plaintiff's  demand,  the  defendant  is  entitled  to  judg- 
ment, if  the  value  of  the  property,  which  was  received, 
devised,  or  inherited,  as  the  case  may  be,  by  the  class  to 
which  he  belongs,  does  not  exceed  the  amount  of  the 
valid  demands  of  a  prior  class.  It  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant 
cannot  exceed  such  a  proportion  of  the  plaintiff's  de- 
mand, as  the  total  amount  of  the  valid  demands  of  his 
class  bears  to  the  excess.      (Co.  Civ.  Proc.  §  1856). 

Where  a  defendant,  or  a  person  belonging  to  his  class, 
has  paid  a  demand  against  the  decedent's  estate,  of  a 
class  prior  to  that  of  the  plaintiff's  demand,  or  has  paid 
a  demand  of  the  same  class,  the  amount  of  the  demand 
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SO  paid  must  be  estimated,  in  ascertaining  the  amount 
to  be  recovered,  as  if  it  was  outstanding  and  unpaid. 
(Co.  Civ.  Proc.  §  1857). 


ARTICLE  IV. 

ACTION   TO   ESTABLISH   A   WILL. 

BECTION. 

1.  When  sucli  an  action  may  be  brought. 

2.  Who  are  proper  parties. 

3.  Pleadings  and  proceedings. 

4.  Judgment. 

Sec.    1.    Wlien  such,   an   action  may  be  brought. 

An  action  to  procure  a  judgment,  establishing  a  will, 
may  be  maintained,  by  any  person  interested  in  the 
establishment  thereof,  in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both, 
has  been  executed,  in  such  a  manner  and  under  such 
circumstances,  that  it  might,  under  the  laws  of  the 
state,  be  admitted  to  probate  in  a  surrogate's  court ;  but 
the  original  will  is  in  another  state  or  country,  under 
such  circumstances  that  it  cannot  be  obtained  for  that 
purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved,  and  recorded  within 
the  state. 

2.  Where  a  will  of  personal  property,  made  by  a  per- 
son, who  resided  without  the  state,  at  the  time  of  the 
execution  thereof,  or  at  the  time  of  his  death,  has  been 
duly  executed,  according  to  the  laws  of  the  state  or 
country  in  which  it  was  executed,  or  in  which  the  tes- 
tator resided  at  the  time  of  his  death,  and  the  case  is  not 
one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  court,  under  the  laws  of  the  state.  (Oo. 
Civ.  Proc.  §  1861). 

This  and  the  subsequent  five  sections  are  a  substitute 
for  the  revised  statutes  (2  Eev.  Stat.  67  to  71)  with 
some  changes.     Before  the  statute,  the  court  had  juris- 
diction to  establish  a  will  of  real  estate  which  had  been 
25 
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fraudulently  destroyed  either  before  or  after  tlie  testa- 
tor's death.  By  this  statute  the  jurisdiction  was  ex- 
tended to  wills  of  personalty  as  well.  {Bowen  v.  Idley, 
6  Paige,  46).  The  right  to  establish  a  will  as  lost  or 
destroyed  includes  the  jurisdiction  to  set  aside  as  in- 
valid a  subsequent  will  purporting  to  be  a  revocation  of 
the  first.  (Id.).  A  lost  or  destroyed  will  may  be  ad- 
mitted to  probate  in  a  surrogate's  court,  but  only  in  a 
case  where  judgment  establishing  the  will  could  be 
rendered  by  the  supreme  court,  as  prescribed  in  section 
1865  of  the  code.      (Co.  Civ.  Proc.  §  2621). 

In  the  revised  statutes  the  section  which  corresponds 
to  the  first  subdivision  of  section  1861,  provided  that 
the  will  might  be  established  if  it  was  "  in  the  posses- 
sion of  the  court  of  another  country;"  under  that  it 
was  held,  if  the  will  was  in  the  possession  of  a  notary 
public  of  another  country,  the  court  had  not  jurisdic- 
tion of  the  action.  {Matter  of  Diez,  56  Barb.  591). 
The  code  changed  the  law  so  as  to  include  that  case,  and 
all  such  cases  where  the  will  could  not  be  obtained. 
( Younger  v.  Duffle,  94  N.  Y.  535 ) .  The  will  of  a  resident 
of  this  state,  executed  in  this  state,  and  before  witnesses 
residing  therein,  cannot  be  admitted  to  probate  by  a 
surrogate  of  this  state,  where  the  production  of  the 
will  is  rendered  impossible  by  the  fact  that  it  has  been 
filed  in  the  probate  court  of  another  state  where  it  has 
been  probated;  and  it  seems  an  action  for  its  estab- 
lishment under  section  1861  will  lie.  {Matter  of  Law, 
80  App.  Div.  73;  afPd.  on  op.  below,  175  N.  Y.  471; 
Matter  of  Cameron,  47  App.  Div.  120;  affd.  on  op.  be- 
low, 166  N.  Y.  610).  If  the  will  was  destroyed  by  the 
testator  acting  under  undue  influence,  the  court  has 
jurisdiction  to  establish  it  under  this  section.  {Voor- 
hees  v.  Voorhees,  39  N.  Y.  463).  Although  the  statute 
refers  to  a  will  which  has  been  lost  or  destroyed,  it  will 
be  given  a  liberal  construction  in  furtherance  of  justice, 
and  for  the  prevention  of  fraud;  and  the  fraudulent 
destruction  of  a  single  item  or  clause,  or  a  distinct  por- 
tion or  provision  of_a  will  is  within  the  statute,  and 
gives  the  court  jurisdiction  of  the  action  to  establish  it, 
if  such  destruction  affects  the  property  of  the  testator 
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in  any  essential  particular.  (Hook  v.  Pratt,  8  Hun, 
102).  The  rule  laid  down  by  subdivision  two  of  sec- 
tion 1861  is  the  same  as  that  which  was  laid  down  in 
the  case  of  Moultrie  v.  Hunt  (3  Brad.  322;  26  Barb. 
252).  It  was  afterwards  reversed  by  the  court  of 
appeals.  (23  N.  Y.  394).  The  case  in  the  court  of 
appeals  is  not  now  the  law. 

In  an  action  of  partition  in  which  the  intestacy  of 
the  ancestor  is  alleged,  a  defendant  may  prove  a  lost 
will  as  a  defense;  and  this  may  be  done  under  a  general 
denial.  {Whitney  v.  Whitney,  171  N.  Y.  176).  Section 
1861  does  not  authorize  an  action  to  establish  the  will 
of  a  resident  of  another  state  which  has  been  duly  pro- 
bated in  such  state.  {Clark  v.  Poor,  73  Hun,  143; 
appeal  dismissed,  144  N.  Y.  699). 

Courts  of  equity  have  no  general  jurisdiction  over  the 
establishment  or  setting  aside  of  wills  {Anderson  v. 
Anderson,  112  N.  Y.  113;  Delaharre  v.  McAlpin,  71  App. 
Div.  591) ;  although  actions  for  such  purposes  have  been 
entertained,  either  where  the  question  of  jurisdiction 
was  not  raised  {Van  Alst  v.  Hunter,  5  Johns.  Ch.  148; 
Clark  V.  lawyer,  2  N.  Y.  498) ;  or  where  some  obstacle 
existed  in  the  way  of  the  pursuit  of  an  ordinary  action 
at  law.  {Brady  v.  McCosker,  1  N.  Y.  214;  Wallace  v. 
Payne,  14  App.  Div.  597). 

Sec.   2.    Wlio  are  proper  parties. 

The  statute  contains  no  directions  with  regard  to  the 
person  by  whom  such  an  action  shall  be  brought,  except 
that  the  action  to  establish  a  will  may  be  maintained 
by  any  person  interested  in  the  establishment  thereof. 
It  is  provided  that  any  person  designated  in  the  will  as 
executor,  devisee  or  legatee  or  any  other  person  inter- 
ested in  the  estate,  or  a  creditor  of  the  decedent,  or  any 
party  to  an  action,  brought  or  about  to  be  brought,  and 
interested  in  the  subject  thereof,  in  which  action  the 
decedent,  if  living,  would  be  a  proper  party,  may  pro- 
pound a  will  for  probate  to  the  surrogate's  court.  ( Co. 
Oiv.  Proc.  §  2614).  And  it  is  believed  that  any  of  the 
persons  mentioned  in  that  section  may  bring  the  action 
to  establish  a  will  under  section  1861.       {Donlon  v. 
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Kimball,  61  App.  Div.  31).  All  parties  having  an 
interest  in  contesting  the  will  should  be  joined  as  de- 
fendants. {Matter  of  Atkinson,  2  Paige,  214) .  In  pro- 
ceedings to  propound  a  will  in  the  surrogate's  court, 
the  following  persons  must  be  cited : 

1.  If  the  will  relates  exclusively  to  real  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of 
the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  prop- 
erty, the  husband  or  wife,  if  any,  and  all  the  heirs,  and 
all  the  next  of  kin  of  the  testator.  (Co.  Oiv.  Proc. 
§  2615). 

The  enumeration  in  that  section  includes  all  those 
persons  who  must  be  made  defendants  in  an  action 
brought  to  establish  a  will  under  section  1861. 

Sec.    3.    Pleadings  and  proceedings. 

No  particular  rules  are  given  in  the  statute  with 
regard  to  any  of  the  pleadings  or  proceedings  in  the 
action.  They  are  governed  by  the  same  general  rules 
which  are  applicable  to  all  other  actions.  If  the  will 
sought  to  be  established  is  a  will  of  real  estate,  the  com- 
plaint and  notice  of  pendency  of  the  action  should  be 
filed.  (Vol.  I,  p.  237).  If  any  of  the  defendants  are 
non-residents  they  should  be  served  by  publication. 
Judgment  by  default  can  only  be  taken  upon  applica- 
tion to  the  court.  The  pleadings  are  governed  by  the 
general  rules  that  are  applicable  to  all  actions.  A  form 
of  a  complaint  in  a  particular  case  may  be  found  in 
Younger  v.  Duffie  (28  Hun,  242;  94  N.  Y.  535)  ;  but  this 
case  lays  down  no  general  rules  with  regard  to  plead- 
ings in  these  actions. 

Where  the  estate  of  a  decedent  has  been  brought 
under  the  jurisdiction  of  the  supreme  court  by  an 
action  for  partition  or  distribution,  or  for  the  construc- 
tion or  establishment  of  a  will,  the  court  may,  upon 
the  death  of  the  sole  surviving  executor,  appoint  a 
receiver  of  the  estate,  pending  the  action,  upon  such 
terms  and   conditions,   and   upon  such   notice  to  the 
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parties  interested,  as  the  court  directs,  and  upon  such 
security,  if  any,  as  to  the  court  seems  proper.  For  the 
purpose  of  carrying  into  effect  the  judgment  and  orders 
of  the  court,  in  relation  to  the  estate,  a  receiver  so 
appointed,  is  the  successor  in  interest  of  the  surviving 
executor;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  will 
annexed.      (Co.  Civ.  Proc.  §  1869). 

The  action  is  to  be  tried  by  the  court  at  special  term. 
To  entitle  the  plaintiff  to  judgment  in  the  action,  the 
facts  necessary  to  establish  the  validity  of  the  will  must 
be  shown.      (Co.  Civ.  Proc.  §  1862). 

But  the  plaintiff  is  not  entitled  to  a  judgment,  estab- 
lishing a  lost  or  destroyed  will,  as  prescribed  in  this 
article,  unless  the  will  was  in  existence  at  the  time  of 
the  testator's  death,  or  was  fraudulently  destroyed  in 
his  lifetime;  and  its  provisions'  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses,  a  cor- 
rect copy  or  draft  being  equivalent  to  one  witness.  ( Co. 
Civ.  Proc.  §  1865). 

If  it  is  alleged  that  the  will  was  destroyed,  its  exist- 
ence at  the  time  of  the  death  of  the  testator  may  be 
proved  by  circumstantial  evidence.  (Schultz  v. 
Schultz,  35  N.  Y.  653).  Such  proof  is  not  sufficiently 
made  by  showing  the  declarations  of  the  testator  seven 
months  before  his  death  that  he  made  such  a  will. 
(Collyer  v.  Gollyer,  17  Abb.  N.  C.  328';  s.  c,  4  Dem.  53; 
affd.,  3  N.  Y.  St.  Eep.  135;  110  N.  Y.  481). 

In  fact,  such  declarations,  unless  made  under  such 
circumstances  as  to  become  part  of  the  res  gestae,  are 
not  competent  evidence  either  to  show  that  a  will  has 
been  made  or  that  it  has  not  been  revoked.  {Matter  of 
Kennedy,  30  Misc.  1;  53  App.  Div.  105;  167  N.  Y.  163). 
Where  a  will  has  been  executed  but  cannot  be  found  at 
decedent's  death,  the  presumption  is  that  it  was  de- 
stroyed by  decedent  himself  animo  revocandi  {Matter 
of  Kennedy,  supra)  ;  except  in  a  case  where  the  will  is 
shown  to  have  been  in  the  possession  of  some  person 
other  than  decedent.  {Schultz  v.  Schultz,  supra). 
The  fraudulent  destruction  of  the  will  is  sufficiently 
proved  if  it  appears  that  it  was  destroyed  in  the  life- 
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time  of  the  testator  by  himself  acting  under  the  undue 
influence  of  his  son.  (Voorhees  v.  Voorhees,  39  N.  Y. 
463) .  The  fraudulent  destruction  of  a  will  which  would 
authorize  the  court  to  establish  it,  must  consist  in  some 
deceitful  contrivance,  device  or  practice  to  defeat  the 
wishes  and  intent  of  the  testator  with  regard  to  his  will. 
( Timon  v.  Glaffy,  45  Barb.  438 ;  affd.  without  op.,  sub. 
nom.  Gonroy,  Excr.,  v.  Glaffy,  41  N.  Y.  619,  note).  The 
accidental  destruction  of  a  will  during  the  lifetime  of 
testator  does  not  come  within  the  statute.  {Matter  of 
Reiffeld,  36  Misc.  472).  To  sustain  an  action  to  estab- 
lish a  lost  will,  the  proof  must  be  clear  and  convincing, 
not  only  in  respect  to  its  provisions  and  execution,  but, 
also,  in  case  of  an  alleged  loss  or  destruction  after  tes- 
tator's death,  that  it  was  in  existence  at  the  time  of 
such  death.  {Kahn  v.  Hoes,  14  Misc.  63;  Matter  of 
Purdy,  46  App.  Div.  33).  The  two  witnesses  as  to  the 
contents  of  the  will  need  not  have  been  witnesses  as  to 
execution  of  it.  {Matter  of  Waldron,  19  Misc.  333). 
The  execution  of  the  will  must  be  proven  by  two 
witnesses,  and  this  requirement  can  only  be  ful- 
filled by  producing  two  at  least  of  the  subscrib- 
ing witnesses,  or  satisfactorily  accounting  for  the 
non-production  of  one  or  both  of  them,  and  then  prov- 
ing their  handwriting,  or  the  fact  that  they  signed  the 
will  as  witnesses  by  competent  testimony.  {Gollyer  v. 
Collyer,  17  Abb.  'N.  C.  328;  s.  c,  4  Dem.  53;  affd.,  3 
N.  Y.  St.  Rep.  135;  110  N.  Y.  481).  The  statutory  pro- 
vision requiring  two  witnesses  to  prove  the  provisions  of 
a  lost  or  destroyed  will,  only  applies  to  this  particular 
action.  It  does  not  change  the  common  law  rule  that 
a  will  may  be  established  in  certain  cases  by  testimony 
of  one  witness.  {Ha^-ris  v.  Harris,  26  N.  Y.  433)  ; 
Upton  V.  Bernstein,  76  Hun,  516;  Matter  of  Kennedy, 
167  N.  Y.  163,  172). 

Sec.   4.   Judgment. 

If,  in  such  an  action,  the  facts  necessary  to  establish 
the  validity  of  the  will,  as  prescribed  in  section  1861 
are  satisfactorily  proved,  final  judgment  must  be  ren- 
dered, establishing  the  will  accordingly.      But  where 
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the  will  of  a  person,  who  was  a  resident  of  the  state  at 
the  time  of  his  death,  is  established  as  prescribed  in 
section  1861,  the  judgment  establishing  it  does  not 
affect  the  construction  or  validity  of  any  provision  con- 
tained therein;  and  such  a  question  arising  with  re- 
spect to  any  provision,  must  be  determined  in  the  same 
action,  or  in  another  action  or  a  special  proceeding,  as 
the  case  requires,  as  if  the  will  was  executed  within  the 
state.      (Co.  Civ.  Proc.  §  1862). 

Where  the  parties  to  the  action,  who  have  appeared 
or  have  been  duly  summoned,  include  all  the  persons 
who  would  be  necessary  parties  to  a  special  proceeding, 
in  a  surrogate's  court,  for  the  probate  of  the  same  will 
and  the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surro- 
gate's court;  the  final  judgment,  rendered  as  prescribed 
in  section  1862  must  direct,  that  an  exemplified  copy 
thereof  be  transmitted  to  the  surrogate  having  juris- 
diction, and  be  recorded  in  his  oflQce;  and  that  letters 
testamentary,  or  letters  of  administration  with  the  will 
annexed,  be  issued  thereupon  from  his  court,  in  the 
same  manner,  and  with  like  effect,  as  upon  a  will  duly 
proved  in  that  court.      (Co.  Civ.  Proc.  §  1863). 

A  copy  of  the  will  so  established,  or,  if  it  is  lost  or 
destroyed,  the  substance  thereof  must  be  incorporated 
into  a  final  judgment,  rendered  as  prescribed  in  section 
1863 ;  and  the  surrogate  must  record  the  same,  and  issue 
letters  thereupon,  as  directed  in  the  judgment.  (Co. 
Civ.  Proc.  §  1864). 

The  provisions  of  this  article  apply  as  well  to  wills 
made  before,  as  to  those  made  after,  the  code  took  effect. 
(Co.  Civ.  Proc.  §  1867). 
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ARTICLE  V. 

ACTION   FOE   THE   CONSTRUCTION   OF   A   WILL. 

The  validity,  construction  or  effect,  under  the  laws  of 
the  state,  of  a  testamentary  disposition  of  real  property 
situated  within  the  state,  or  of  an  interest  in  such  prop- 
erty, which  would  descend  to  the  heir  of  an  intestate, 
may  he  determined,  in  an  action  brought  for  that  pur- 
pose, in  like  manner  as  the  validity  of  a  deed,  purport- 
ing to  convey  land,  may  be  determined.  The  judgment 
in  such  an  action  may  perpetually  enjoin  any  party 
from  setting  up  or  from  impeaching  the  devise,  or 
otherwise  making  any  claim  in  contravention  to  the 
determination  of  the  court,  as  justice  requires.  But 
this  section  does  not  apply  to  a  case,  where  the  question 
in  controversy  is  determined  by  the  decree  of  a  surro- 
gate's court,  duly  rendered  upon  allegation  for  that 
purpose,  as  prescribed  in  article  1  of  title  3  of  chapter 
XVIII  of  the  code,  where  the  plaintiff  was  duly  cited 
in  the  special  proceeding  in  the  surrogate's  court,  before 
the  commencement  of  the  action.  (Co.  Civ.  Proc. 
§1866). 

The  provisions  of  this  article  apply  as  well  to  wills 
made  before,  as  to  those  made  after,  the  code  took  effect. 
(Co.  Civ.  Proc.  §  1867). 

Section  1866  was  a  revision  of  chapter  238  of  the 
Laws  of  1853,  as  amended  by  chapter  316  of  the  Laws 
of  1879.  The  former  act  was  repealed  by  the  repealing 
act  of  1880,  but  the  amendatory  act  of  1879  was  not 
expressly  repealed.  It  was,  however,  repealed  by  im- 
plication by  sections  1866  and  1867  of  the  code,  and 
those  sections  now  furnish  the  whole  statutory  law 
upon  the  subject  of  which  they  treat.  {Horton  v.  Cant- 
well,  108  N.  Y.  255;  Anderson  v.  Anderson,  112  N.  Y. 
104). 

Prior  to  any  statutory  enactment,  however,  courts  of 
equity  in  certain  cases  entertained  actions  for  the  con- 
struction of  wills  of  real  property,  basing  their  author- 
ity in  the  main  upon  their  jurisdiction  over  trusts.  It 
was  only  when  a  court  of  equity  was  moved  in  behalf 
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of  an  executor,  trustee  or  cestui  que  trust  and  to  insure 
the  correct  administration  of  the  power  conferred  by 
a  will,  that  jurisdiction  was  assumed  to  give  a  con- 
struction to  a  doubtful  or  disputed  devise.  {Bailey  v. 
Briggs,  56  N.  Y.  413;  Mellen  v.  Mellen,  139  N.  Y.  210). 
An  heir  or  devisee  claiming  a  mere  legal  title  in  real 
property  could  not  maintain  an  action  for  the  con- 
struction of  the  devise,  but  was  compelled  to  assert  his 
title  by  ejectment  or  other  legal  action,  or,  if  in  posses- 
sion, must  await  an  attack  upon  his  title.  {^yager  v. 
Wager,  89  N.  Y.  161;  Weed  v.  Weed,  94  N.  Y.  243). 
Even  an  executor  could  not  maintain  an  action  for  the 
construction  of  a  clause  of  a  will  disposing  of  real 
property,  unless  he  was  invested  with  a  trust  under  the 
will  in  reference  to  the  subject  matter  of  the  devise. 
{Dill  v.  Wisner,  88  N.  Y.  153).  An  heir  at  law  could 
not  allege  the  trust  for  the  purpose  of  giving  the  court 
jurisdiction,  while  denying  the  legal  existence  of  the 
trust  and  claiming  legal  rights  inconsistent  therewith. 
{Chipman  v.  Montgomery,  63  N.  Y.  221).  But  the 
existence  of  an  intervening  life  estate,  under  which  the 
life  tenant  is  in  possession,  may  present  such  an  im- 
pediment to  the  maintenance  of  an  action  at  law  as  to 
give  jurisdiction  to  a  court  of  equity.  {Ealish  v. 
Kalish,  166  N.  Y.  368).  An  instructive  discussion  and 
an  analysis  of  a  large  number  of  cases  bearing  upon  the 
jurisdiction  of  courts  of  equity  in  construing  devises  of 
real  property  are  to  be  found  in  Whitney  v.  Whitney 
(63  Hun,  59).  Of  course,  the  court  still  has  all  this 
equitable  jurisdiction. 

With  regard  to  personal  property,  an  executor  is 
always  a  trustee  and  one  claiming  an  interest  in  such 
personalty  either  as  legatee  under  the  will,  or  as  en- 
titled to  it  under  the  statute  of  distribution,  may,  when 
the  executor  claims  such  interest  in  his  own  right,  bring 
suit  to  settle  the  construction  and  ascertain  the  validity 
of  the  provisions  of  the  will  so  far  as  plaintiff's  inter- 
ests are  concerned  and  to  obtain  from  the  executor  such 
portion  of  the  estate  as  he  is  entitled  to.  {Horton  v. 
Canticell,  108  N.  Y.  255 ;  Kalish  v.  Ealish,  45  App.  Div. 
528;affd.,  166N.  Y.  368). 
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The  extent  to  which  the  jurisdiction  of  the  court  to 
pass  upon  the  construction,  validity  or  efEect  of  a  testa- 
mentary disposition  of  real  property  has  been  enlarged, 
if  at  all,  by  section  1866  of  the  code,  has  not  been  fully 
determined  by  the  court  of  last  resort.  It  is  stated  in 
Mellen  v.  Mellen  (139  N.  Y.  210)  that  the  power  of  the 
court  over  actions  for  the  construction  of  wills  has  been 
extended  by  this  section;  and  in  Read  v.  Williams  (125 
N.  Y.  560)  that  this  section  has  extended  the  remedy 
so  as  to  include  suits  for  the  construction  of  devises  in 
behalf  of  heirs  claiming  adversely  to  the  will.  But  in 
neither  of  these  cases  was  the  statement  necessary  to 
the  decision.  In  Adams  v.  Becker  (47  Hun,  65)  it  is 
held  that,  under  this  section,  an  heir  at  law  may  bring 
an  action  for  the  construction  of  a  testator's  will  and 
an  adjudication  as  to  the  validity  of  attempted  devises 
and  the  nature  and  character  of  the  interests  of  the 
several  devisees  in  the  real  property  of  which  testator 
died  seized ;  while  it  is  held  in  Whitney  v.  Whitney  ( 63 
Hun,  59),  j^ones  v.  Richards  (24  Misc.  625),  and  Kalish 
V.  Kalish  (45  App.  Div.  528;  affd.  on  other  grounds,  166 
N.  Y.  368)  that  this  section  does  not  authorize  the 
maintenance  of  a  suit  in  equity  to  determine  the  title 
to  real  property  where  the  plaintiff  has  an  adequate 
remedy  at  law.  But  the  inference  to  be  drawn  from  the 
discussion  of  this  subject  by  the  court  of  appeals  in 
Kalish  V.  Kalish  (166  N.  Y.  368,  at  371)  is  that  that 
court  did  not  agree  with  the  view  expressed  by  the 
appellate  division. 

Section  1866  does  not  refer  to  the  validity  of  the  will 
making  the  disposition  but  to  the  validity  of  the  dis- 
position so  made;  and  the  court  has  not  jurisdiction 
by  reason  of  this  section  to  entertain  an  action  to  estab- 
lish a  will,  as"  distinguished  from  an  action  to  construe 
it.  (Anderson  v.  Anderson,  112  N.  Y.  104).  An  action 
under  this  section  cannot  be  maintained  where  there 
is  not  a  disposition  of  any  interest  which  may  possibly 
be  enjoyed  in  actual  possession  during  the  lifetime  of 
plaintiff,  if  the  disposition  be  decreed  invalid.  (Horton 
V.  Gantwell,  108  N.  Y.  255).     It  is  not  sufficient  that  a 
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mere  claim  be  made  as  to  the  invalidity  of  a  devise ;  but 
there  must  be  some  color  of  a  question  of  construction. 
( Id. ) .  And  it  seems  that  this  section  gives  no  power  to 
the  court  to  pass  upon  the  authority  of  an  executor 
under  a  power  of  sale;  and  that  one  cannot  maintain 
the  action  who  is  neither  heir  nor  devisee  but  merely  a 
purchaser  from  a  devisee.  {Mellen  v.  Mellen,  139  N.  Y. 
210). 

No  special  rules  are  prescribed  by  statute  concerning 
parties,  pleadings  and  proceedings  in  this  action,  which 
is  governed  by  the  general  rules  applicable  to  all 
actions.  It  is  necessary  that  all  persons  who  can  be 
affected  by  the  judgment  should  be  made  parties. 
(Monarque  v.  Monarque,  80  N.  Y.  320).  All  juris- 
dictional facts  should  be  stated,  including  the  fact  that 
plaintiff  has  not  an  adequate  remedy  at  law,  if  such 
fact  is  relied  on  as  the  ground  of  the  action.  As  to  the 
appointment  of  a  receiver  in  certain  cases,  see  article 
IV  of  this  chapter. 


ARTICLE  VI. 

ACTION    DETEEMINING   VALIDITY   OF   PROBATE    OF   A    WILL. 

SECTION. 

1.  When  and  by  whom  the  action  may  be  brought. 

2.  Prooeedicgs  in  the  action. 

3.  Judgment  in  the  action. 

Sec.    1.   Wlien  and  Tiy  -nrlioin  the  action  may  be  brought. 

Any  person  interested  as  devisee,  legatee  or  other- 
wise, in  a  will  or  codicil  admitted  to  probate  in  this 
state,  as  provided  by  the  code,  or  any  person  interested 
as  heir  at  law,  next  of  kin  or  otherwise,  in  any  estate, 
any  portion  of  which  is  disposed  of,  or  affected,  or  any 
portion  of  which  is  attempted  to  be  disposed  of  or 
affected,  by  a  will  or  codicil  admitted  to  probate  in  this 
state,  as  provided  by  the  code,  within  two  years  prior 
to  the  passage  of  this  act,  or  any  heir  at  law  or  next  of 
kin  of  the  testator  making  such  will,  may  cause  the 
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validity  or  invalidity  of  the  probate  thereof  to  be  de- 
termined in  an  action  in  the  supreme  court  for  the 
county  in  which  such  probate  was  had.  *  *  *  The 
action  shall  be  commenced  within  two  years  after  the 
will  or  codicil  has  been  admitted  to  probate,  but  per- 
sons within  the  age  of  minority,  of  unsound  mind,  im- 
prisoned, or  absent  from'  the  state,  may  bring  such 
action  two  years  after  such  disability  has  been  removed. 
(Co.  Civ.  Proc.  §  2653a).  This  section  was  added  to 
the  code  by  chapter  591  of  the  Laws  of  1892.  Although 
the  probate  of  a  will  was  conclusive  as  to  personal 
property  after  one  year,  there  was  no  way,  prior  to  the 
enactment  of  this  section,  by  which  it  could  be  made 
conclusive  as  to  real  property.  {Lewis  v.  Cook,  150 
N.  Y.  163).  The  heir  or  devisee,  if  in  possession,  was 
obliged  to  await  an  attack  upon  his  title.  {Anderson 
V.  Anderson,  112  N.  Y.  113).  What  was  needed  was 
some  way  of  making  the  probate  conclusive  as  to  realty 
and  for  this  the  new  section  provided.  {Long  v.  Rogers, 
79  Hun,  441).  As  originally  enacted,  the  section  pro- 
vided that  the  "  validity  "  of  the  probate  might  be  de- 
termined in  an  action  brought  by  "  any  person  inter- 
ested in  a  will  or  codicil  admitted  to  probate  in  the 
state;"  and  it  was  held  in  Lewis  v.  Cook  (150  N.  Y. 
163),  overruling  several  cases  in  the  supreme  court, 
that  the  action  could  be  brought  only  by  one  interested 
in  the  maintenance  of  the  will  and  not  by  one  claiming 
in  hostility  to  it.  At  the  following  session  of  the  legis- 
lature the  section  was  twice  amended,  by  chapter  104 
and  chapter  701  of  the  Laws  of  1897.  The  amendment 
made  by  chapter  701  superseded  that  made  by  chapter 
104  {Read  v.  Gurtin,  51  App.  Div.  545;  Wells  v.  Betts, 
45  App.  Div.  115) ;  although,  it  seems,  either  amend- 
ment would  have  had  the  same  effect  as  the  other.  The 
section  as  given  above  is  as  amended  by  chapter  701. 
The  action  can  now  be  brought  either  by  a  person  in- 
terested in  sustaining  the  will  {Dobie  v.  Armstrong, 
160  N.  Y.  584) ;  or  by  a  person  claiming  in  hostility  to 
it.  {Hagan  v.  Bone,  174  N.  Y.  317).  T\Tiere,  however, 
the  complaint  merely  alleged  that  plaintiff  was,  by  a 
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prior  will,  the  devisee  of  a  piece  of  real  property  which 
was  devised  to  others  by  a  later  will,  claimed  to  have 
been  procured  by  fraud  and  undue  influence,  and  did 
not  allege  that  testator  owned  such  real  property  at  the 
time  of  making  the  later  will,  or  that  it  was  devised 
thereby,  or  that  plaintiff  was  an  heir  at  law  or  next  of 
kin  or  a  devisee  or  otherwise  interested  under  the  later 
will,  a  demurrer  to  the  complaint  in  an  action  to  de- 
termine the  validity  of  the  probate  of  such  later  will 
was  properly  sustained.  (Ocobook  v.  Eeles,  37  App. 
Div.  114).  But  the  complaint  states  a  good  cause  of 
action,  as  against  a  motion  to  dismiss  upon  the  plead- 
ings, where  it  alleges  that  plaintiff  is  devisee  under  a 
prior  will  and,  also,  states  facts  showing  that  plaintiff 
would  have  an  estate  as  tenant  by  the  curtesy  in  the 
real  property  of  decedent,  if  no  valid  testamentary  dis- 
position of  it  has  been  made.  {Wells  v.  Betts,  45  App. 
Div.  115 ) .  The  statute  does  not  give  a  right  of  action 
to  one  who,  though  coming  within  the  terms  of  the 
statute,  can  be  in  no  way  affected  by  the  result  of  the 
action.  {Miller  v.  Maujer,  82  App.  Div.  419).  The 
two  years  within  which  the  action  must  be  commenced 
runs  from  the  date  of  the  final  probate  and  not  from 
that  of  an  earlier  probate  which  has  been  set  aside. 
{Levyis  v.  Cook,  89  Hun,  183;  revd.  on  another  ground, 
150  N.  Y.  163).  Prior  to  1897  it  was  held  that  an 
action  to  set  aside  the  probate  of  a  will  of  personal 
property  must  be  begun  within  one  year  of  probate 
{Long  V.  Rogers,  79  Hun,  441;  Katz  v.  Schnaier,  87 
Hun,  343) ;  but  the  amendment  of  section  2626  of  the 
code  (made  by  chap.  598,  Laws  of  1897),  which  excepts 
actions  under  section  2653a  from  the  rule  laid  down  in 
section  2626 — that  a  decree  admitting  to  probate  a 
will  of  personal  property  is  conclusive — seems  to  have 
changed  the  rule  established  by  these  cases.  It  seems 
that  an  election  to  take  under  the  will  precludes  a  sub- 
sequent action  to  set  it  aside.  {Eatz  v.  Schnaier,  87 
Hun,  343). 
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Sec.   Z.   Proceedings  in  tlie  action. 

All  the  devisees,  legatees  and  heirs  of  the  testator 
and  other  interested  persons,  including  the  executor  or 
administrator,  must  be  parties  to  the  action.  ( Co.  Civ. 
Proc.  §  2653a;  Snow  v.  Hamilton,  90  Hun,  157).  But 
even  though  a  necessary  party  is  omitted,  the  court  has 
jurisdiction  of  the  action,  and  the  judgment  is  conclu- 
sive upon  those  who  are  made  parties.  (flatter  of 
Ruppaner,  9  App.  Div.  422;  affg.,  15  Misc.  654). 

Upon  the  completion  of  service  of  all  parties,  the 
plaintiff  shall  forthwith  file  the  summons  and  com- 
plaint in  the  office  of  the  clerk  of  the  court  in  which 
said  action  is  begun,  and  the  clerk  thereof  shall  forth- 
with certify  to  the  clerk  of  the  surrogate's  court  in 
which  the  will  has  been  admitted  to  probate,  the  fact 
that  an  action  to  determine  the  validity  of  the  probate 
of  such  will  has  been  commenced,  and  on  receipt  of  such 
certificate  by  the  surrogate's  court,  the  surrogate  shall 
forthwith  transmit  to  the  court  in  which  such  action 
has  been  begun  a  copy  of  the  will,  testimony,  and  all 
papers  relating  thereto,  and  a  copy  of  the  decree  of 
probate,  attaching  the  same  together  and  certifying  the 
same  under  the  seal  of  the  court.  (Co.  Civ.  Proc. 
§  2653a). 

It  seems  that  the  filing  of  the  summons  and  com- 
plaint with  the  clerk  of  the  court,  his  certificate,  and 
the  transmission  of  the  papers  by  the  surrogate  are  not 
jurisdictional  facts  but  merely  the  subject  of  a  motion 
at  special  term;  and  that  the  production  of  the  neces- 
sary papers  at  the  trial  is  sufficient.  {Johnson  v. 
Cochrane,  91  Hun,  165;  affd.  on  op.  below,  159  N.  Y. 
555).  The  issue  of  the  pleadings  shall  be  confined  to 
the  question  of  whether  the  writing  produced  is  or  is 
not  the  last  will  or  codicil  of  the  testator  or  either.  It 
shall  be  tried  by  a  jury  and  a  verdict  thereon  shall  be 
conclusive  as  to  the  real  or  personal  property,  unless  a 
new  trial  be  granted  or  the  judgment  thereon  be  re- 
versed or  vacated.      (Co.  Civ.  Proc.  §  2653a). 

This  direction  is  not  mandatory  and  does  not  require 
that  the  issue  should  be  submitted  to  the  jury  in  all 
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cases,  but  the  court  may  direct  a  verdict  as  in  other 
actions  [Haughian  v.  Gonlon,  86  App.  Div.  290;  Dohie 
V.  Armstrong,  160  N.  Y.  584)  ;  but  Avhen  the  evidence 
given  is  of  such  a  character  that  different  inferences 
may  reasonably  be  drawn  from  it,  the  direction  of  a 
verdict  constitutes  reversible  error.  [Eagan  v.  8one, 
174  N.  Y.  317;  reversing  68  App.  Div.  60).  The  judg- 
ment may  be  reversed  by  the  appellate  division  if 
against  the  weight  of  evidence.  {Dunham  v.  Dunham, 
63  App.  Div.  2Q^;  Buchanan  v.  Belsey,  65  App.  Div.  58). 
On  the  trial  of  such  issue  the  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima 
facie  evidence  of  the  due  attestation,  execution  and 
validity  of  such  will  or  codicil.  A  certified  copy  of  the 
testimony  of  such  of  the  witnesses  examined  upon  the 
probate  as  are  out  of  the  jurisdiction  of  the  court,  dead, 
or  have  become  incompetent  since  the  probate,  shall  be 
admitted  in  evidence  on  the  trial.  The  party  sustain- 
ing the  will  shall  be  entitled  to  open  and  close  the  evi- 
dence and  argument.  He  shall  offer  the  will  in  probate 
and  rest.  The  other  party  shall  then  offer  his  evidence. 
The  party  sustaining  the  will  shall  then  offer  his  other 
evidence  and  rebutting  testimony  may  be  offered  as  in 
other  cases.  (Co.  Oiv.  Proc.  §  2653a).  The  decree  of 
the  surrogate  admitting  the  will  to  probate  is  prima 
facie  evidence  of  its  due  execution  and  validity  {Heath 
v.  Koch,  74  App.  Div.  338;  affd.  without  op.,  173  N.  Y. 
629) ;  and  the  burden  of  overcoming  the  same  is  upon 
the  one  asserting  the  invalidity.  {Dohie  v.  Armstrong, 
160  N.  Y.  584).  The  court  has  not  the  power,  pending 
the  action,  to  appoint  a  receiver  of  the  property  in- 
volved. {Johnson  v.  Cochrane,  91  Hun,  163;  affd.  on 
op.  below,  159  N.  Y.  555). 

Sec.   3.   Judgment  in.  the  action. 

If  all  the  defendants  make  default  in  pleading,  or  if 
the  answers  served  raise  no  issues,  the  -plaintiff  may 
enter  judgment  as  provided  in  article  2  of  chapter  XI 
of  the  code  in  the  case  of  similar  defaults  in  other 
actions.      If  the  judgment  is  that  the  writing  produced 
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is  the  last  will  and  codicil,  or  either,  of  the  testator, 
said  judgment  shall  also  provide  that  all  parties  to  said 
action  and  all  persons  claiming  under  them  subse- 
quently to  the  commencement  of  said  action,  be  en- 
joined from  bringing  or  maintaining  any  action  or  pro- 
ceeding, or  from  interposing  or  maintaining  a  defense 
in  any  action  or  proceeding  based  upon  a  claim  that 
such  writing  is  not  the  last  will  or  codicil,  or  either  of 
the  testator.  *  *  *  When  final  judgment  shall  have 
been  entered  in  such  action,  a  copy  thereof  shall  be 
certified  and  transmitted  to  the  clerk  of  the  surrogate's 
court  in  which  such  will  was  admitted  to  probate.  (Co. 
Civ.  Proc.  §  2653a). 

A  judgment  by  default  in  this  action  is  as  conclusive 
as  any  other  and  cannot  be  attacked  collaterally. 
{Henriques  v.  Yale  University,  28  App.  Div.  354;  app. 
dismissed,  157  N.  Y.  622).  If  plaintife,  attacking 
the  will,  declines  to  proceed  with  the  trial,  defendant 
need  not  be  satisfied  with  a  mere  dismissal  of  the  com- 
plaint, but  may  make  his  proof  and  take  judgment 
affirming  the  validity  of  the  will,  even  though  no 
counterclaim  is  set  up  in  the  answer.  {Delmar  v. 
Delmar,  63  App.  Div.  264).  If  the  judgment  is  irregu- 
lar by  reason  of  the  fact  that  it  is  entered  in  favor  of 
all  the  defendants,  whereas  some  have  not  been  served, 
the  irregularity  must  be  corrected  by  motion.  {Sea- 
grist  V.  Sigrist,  20  App.  Div.  336).  A  judgment  de- 
termining the  validity  of  the  probate  is  a  bar  to  an 
action  of  partition  brought  pursuant  to  section  1537 
of  the  code  {Henriques  v.  Yale  University,  supra),  and 
also  to  an  application  to  the  surrogate  for  the  revoca- 
tion of  the  probate  under  section  2647  of  the  code. 
{Matter  of  Ruppaner,  15  Misc.  654;  affd.,  9  App.  Div. 
422 ) .  Since  the  enactment  of  this  section,  there  seems 
to  be  but  little,  if  anything,  to  be  gained  by  an  appeal 
from  a  decree  of  a  surrogate  admitting  a  will  to  pro- 
bate. {Matter  of  Brand,  Q8  A-p-p.Diy.  225).  An  order 
of  the  appellate  division  affirming  the  surrogate's  de- 
cree does  not  stand  in  the  way  of  the  action.  {Austin 
v.  8loGum,  47  App.  Div.  641;  affd.  without  op.,  165 
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N.  Y.  667).  It  is  in  the  power  of  the  court  in  this 
action  to  grant  the  prevailing  party  an  allowance  in 
addition  to  costs.  {Delmar  v.  Delmar,  supra;  Seagrist 
V.  Sigrist,  supra).  It  seems  that  section  2653a  fur- 
nishes an  adequate  remedy  at  law  whereby  an  heir  may 
attack  a  will  alleged  to  be  void,  and  that  the  court  will 
not,  on  the  ground  of  inadequacy  of  legal  remedy,  enter- 
tain an  equitable  action  to  set  aside  such  will.  (Wallace 
Y.' Payne,  9  App.  Div.  34;  14  App.  Div.  597).  An 
action  will  lie  to  set  aside  a  judgment  obtained  by 
collusion  under  this  section.  (EUensohn  v.  Keyes,  6 
App.  Div.  601;  appeal  dismissed,  151  N.  Y.  641). 
26 
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ARTICLE  I.  ..When  it  may  be  brought. 
ARTICLE  II.  .Proceedings  in  the  action. 


ARTICLE  I. 

WHEN   IT   MAY  BE  BROUGHT. 

SECTION. 

1.  For  what  purposes. 

2.  In  what  cases  action  may  be  maintained. 

Sec.    1.   For  itrhat  purposes. 

"  A  judgment  creditor's  action "  is  defined  as  an 
action  brought  as  prescribed  in  article  I,  title  4,  chapter 
XVI  of  the  code,  or  any  other  action  brought  by  the 
judgment  creditor  to  aid  the  collection  of  a  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  a  sum 
of  money.  (Co.  Civ.  Proc.  §  3343,  subd.  14).  A  judg- 
ment creditor's  action,  or  a  creditor's  bill,  as  it  was 
formerly  called,  is  an  old  head  of  equity  jurisdiction. 
Such  a  suit  lay  when  it  appeared  that  the  judgment 
creditor  could  not  reach  the  property  of  his  debtor  by 
proceedings  at  law.  It  might  be  brought  for  the  dis- 
covery of  assets;  to  reach  equitable  and  other  interests 
not  subject  to  levy  and  sale  at  law,  and  to  set  aside 
fraudulent  conveyances  and  obstructions.  (3  Pom.  Eq. 
Jur.  §  1415).  The  action  for  a  discovery  of  the  assets 
is  not  now  often  resorted  to;  although  the  courts  still 
have  jurisdiction  in  such  actions.  It  has  been  replaced, 
for  all  practical  purposes,  by  the  code  provisions  (§ 
2432,  et  seq.)  for  supplementary  proceedings.  (See 
Matter  of  Lisner  v.  Toplitz,  86  App.  Div.  1). 

(403) 


404  PEAOTICE. 

The  code  provides  that  an  action  may  be  maintained 
to  compel  the  discovery  of  any  thing  in  action  or  other 
property  belonging  to  the  judgment  debtor,  and  of  any 
money,  thing  in  action  or  other  property  due  to  him  or 
held  in  trust  for  him,  to  prevent  the  transfer  thereof,  or 
the  payment  or  delivery  thereof  to  him  or  to  any  other 
person,  and  to  procure  satisfaction  of  the  plaintiff's  de- 
mand. (Co.  Civ.  Proc.  §  1871).  Actions  by  a  judg- 
ment creditor  are  now  usually  of  two  kinds ;  the  fixst  is 
where  it  is  alleged  that  the  debtor  has  equitable  assets 
which  cannot  be  reached  by  an  execution;  the  second 
is  based  upon  the  allegation  that  the  debtor  possesses 
property  which  in  its  nature  is  liable  to  seizure  and  sale 
on  execution,  but  that  by  fraudulent  incumbrances 
upon  the  same,  the  execution  cannot  be  enforced.  The 
aid  of  the  court  of  equity  is  therefore  invoked  to  remove 
the  incumbrances  so  that  process  at  law  may  be  effectu- 
ally enforced.  {M.  &  T.  Blc.  v.  DaUn,  51  N.  Y.  519). 
In  addition  to  the  actions  which  may  be  brought  by  a 
judgment  creditor,  it  is  provided  (§  7  of  the  Personal 
Property  Law)  that  an  executor,  administrator,  re- 
ceiver, assignee  or  trustee,  may,  for  the  benefit  of  cred- 
itors or  others  interested  in  personal  property,  held  in 
trust,  disaffirm,  treat  as  void  and  resist  any  act  done, 
or  transfer  or  agreement  made  in  fraud  of  the  rights 
of  any  creditor,  including  himself,  interested  in  such 
estate,  or  property ;  also  that  a  person  who  fraudulently 
receives,  takes  or  in  any  manner  interferes  with  the  per- 
sonal property  of  a  deceased  person,  or  an  insolvent 
corporation,  association,  partnership  or  individual  is 
liable  to  such  executor,  administrator,  receiver  or  trus- 
tee for  the  same  or  the  value  thereof,  and  for  all  dam- 
ages caused  by  such  act  to  the  trust  estate.  The  sec- 
tion in  question  also  provides  that  a,  creditor  of  a  de- 
ceased insolvent  debtor  having  a  claim  against  the 
estate  of  such  debtor,  exceeding  in  amount  the  sum  of 
one  hundred  dollars,  may,  without  obtaining  a  judg- 
ment on  such  claim  (which  may  be  established  in  the 
action,  if  disputed),  in  like  manner,  for  the  benefit  of 
himself  and  other  creditors  interested  in  said  estate, 
disaffirm,  treat  as  void  and  resist  any  act  done  or  con- 
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veyance,  transfer  or  agreement  made  in  fraud  of  cred- 
itors or  maintain  an  action  to  set  aside  such  act,  con- 
veyance, transfer  or  agreement.  Section  232  of  the 
Real  Property  Law  is  in  substantially  the  same  wording 
as  section  7  of  the  Personal  Property  Law;  it  is  not 
necessary,  therefore,  to  set  it  forth  here.  The  two  sec- 
tions take  the  place  of  the  one  earlier  statute  (chap. 
314,  Laws  1858)  on  the  subject.  A  discussion  of  the 
history  and  development  of  this  statute  as  it"now  exists 
in  section  7  of  the  Personal  Property  Law,  will  suffice 
to  cover  section  232.  The  last-quoted  sentence  of  sec- 
tion 7  of  the  Personal  Property  Law  was  added  to  the 
original  act  (chap.  314,  Laws  1858) — such  original 
act  being,  in  substance,  what  is  now  the  first  sentence 
of  section  7,  as  above  set  forth — by  chapter  487  of  the 
Laws  of  1889.  Prior  to  the  addition  of  such  clause,  it 
had  been  held  that  one  of  the  class  named  in  the  statute 
(an  executor,  administrator,  etc.)  could  bring  the 
action  without  first  obtaining  a  judgment,  having  an 
execution  thereon  returned  unsatisfied,  etc.,  and,  in  the 
case  of  an  assignee  for  creditors,  although  all  the  cred- 
itors were  simple  contract  (as  distinguished  from  judg- 
ment) creditors  {Southard  v.  Benner,  72  N.  Y.  424; 
Reynolds  v.  Ellis,  103  N.  Y.  115)  ;  and  also  that,  where 
an  administrator,  after  demand,  refused  to  bring  the 
action,  one  of  the  creditors  of  the  intestate  might  bring 
the  action  without  obtaining  judgment,  etc.  {Harvey 
V.  McDonnell,  113  N.  Y.  526).  The  amendment  of  1889 
gives  the  creditor  (having  a  claim  of  over  one  hundred 
dollars)  of  a  deceased  insolvent  debtor  a  primary  right 
to  maintain  the  action  (see  Nat.  Bk.  of  Republic  v.  Thur- 
her,  39  Misc.  13),  so  the  doctrine  of  the  Harvey  case 
{supra),  seems  to  have  become  obsolete,  as  a  practical 
matter.  It  is  to  be  noted  that  actions  brought  under 
section  7  of  the  Personal  Property  Law  and  section  232 
of  the  Real  Property  Law  are  not,  strictly  speaking, 
judgment  creditor's  actions. 

Equitable  assets,  to  reach  which  an  action  may  be 
maintained,  as  spoken  of  above,  are  such  as  are  not  sub- 
ject to  levy  and  sale  on  execution.  They  are  as  various 
as  the  kinds  of  property.    Among  them  are  wages  of  the 
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debtor  (Kingman  v.  Frank,  33  Hun,  471)  ;  any  right  of 
action  wliicli  the  debtor  had,  except  a  cause  of  action  for 
a  personal  injury  or  for  an  injury  to  property  which  is 
exempt  from  execution  (Hudson  v.  Plets,  11  Paige, 
180)  ;  the  distributive  share  of  the  debtor  as  next  of  kin 
of  the  ancestor  (Mc Arthur  v.  Hoysradt,  11  Paige,  495) ; 
or  a  right  of  dower  of  the  judgment  debtor  before  ad- 
measurement (Stewart  v.  McMartin,  5  Barb.  438) ;  but 
not  a  bare  possibility,  as  a  right  which  one  may  have  as 
next  of  kin  or  heir  at  law  of  a  living  person  (Smith  v. 
Kearney,  2  Barb.  Ch.  533 )  ;  or  a  trust  created  for  a  wife 
of  a  debtor  for  her  life,  and  then  for  the  debtor  for  his 
life.  (Myer  v.  Thomson,  35  Hun,  561).  Such  a  contin- 
gent interest  as  that  mentioned  in  the  case  last  cited 
cannot  be  reached  in  a  judgment  creditor's  action.  A 
legacy  due  to  a  judgment  debtor  may  be  reached  in  such 
an  action  (Hallett  v.  Thompson,  5  Paige,  583)  ;  or  an 
annuity  given  to  her  in  lieu  of  dower.  (De  Or  aw  v. 
Clason,  11  Paige,  136).  So  a  vendee's  interest  in  land 
which  he  has  paid  for  but  of  which  no  deed  has  been 
given  to  him,  may  be  reached  by  a  creditor's  action.  A 
judgment  creditor  in  such  an  action  is  entitled  to  have 
the  proceeds  Of  lands  of  the  debtor  which  have  been  sold 
collusively  on  a  judgment  against  him,  applied  in  pay- 
ment of  his  judgment  debt.  (Decker  v.  Decker,  108  N. 
Y.  128 ) .  Where  a  judgment  debtor  is  the  beneficiary  of 
a  trust,  pursuant  to  which  the  trustees  are  required  to 
receive  and  pay  over  to  him  the  income  from  the  trust 
estate,  an  action  may  be  maintained  by  the  judgment 
creditor  after  the  return  of  an  execution  unsatisfied,  to 
reach  the  surplus  income  beyond  what  is  necessary  for 
the  suitable  support  and  maintenance  of  the  cestui  que 
trust  and  those  dependent  upon  him.  (Williams  v. 
Thorn,  70  N.  Y.  270;  Tolles  V.  Wood,  99  N.  Y.  616). 
Where  such  a  trust  was  created  by  a  person  other  than 
the  judgment  debtor,  the  judgment  creditor's  action  is 
under  section  78  of  the  Real  Property  Law — not  under 
the  code  provisions  {§§  1871-1879)  as  we  shall  see  here- 
after. 

The  action  may  be  maintained  also  by  the  creditor  to 
establish  a  lien  upon  the  lands  which  have  been  paid  for 
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by  the  debtor,  but  conveyed  to  another  by  his  direction. 
(The  Real  Property  Law,  §  74;  Garfield  v.  Eatmalcer, 
15  N.  Y.  475).  Such  an  action  may  be  maintained  al- 
though the  judgment  was  never  a  lien  upon  the  lands, 
and  they  were  bought  by  the  debtor  after  the  recovery 
of  the  judgment.  (Scoville  v.  Shed,  36  Hun,  165) .  Such 
an  action,  however,  can  be  maintained  only  where  the 
debtor  paid  for  the  land  at  the  time  of  the  conveyance, 
and  as  a  part  of  the  contract  of  sale.  If  the  land  was 
bought  and  paid  for  by  the  grantee  and  afterwards  the 
money  was  loaned  or  advanced  by  the  debtor  to  the 
grantee  to  pay  his  debt  or  an  incumbrance  which  he 
had  put  upon  the  land,  a  creditor  cannot  establish  a  lien 
upon  the  land  unless  it  is  proved  that  the  transaction 
was  made  with  the  intent  to  hinder,  delay  or  defraud 
creditors.  {Niver  v.  Crane,  98  N.  Y.  40).  The  term 
"equitable  assets"  also  includes  all  property  which  in  its 
nature  is  subject  to  execution,  but  which  has  been  trans- 
ferred or  conveyed  by  the  debtor  with  intent  to  hinder, 
delay  or  defraud  creditors  and  to  prevent  them  from 
procuring  the  application  of  the  property  upon  their 
judgments.  (The  Personal  Property  Law,  §§  24-29). 
In  such  case,  equity  regards  the  property  as  belonging 
to  the  judgment  debtor  and  the  grantee  or  assignee  as 
trustee  ex  maleficio  for  the  creditors.  {Dewey  v. 
Moyer,  72  N.  Y.  70;  James  Goold  Co.  v.  Meheady,  38 
Hun,  294).  In  such  case  the  fraudulent  grantee  may  be 
required  to  account  for  the  rents  and  profits  received  by 
him  while  he  was  in  possession  of  the  property.  {Loos 
V.  WilTcmson,  110  N.  Y.  195).  In  cases  of  this  nature 
there  can  be  no  recovery  without  proof  that  the  transfer 
was  made  with  intent  to  hinder,  delay  or  defraud  cred- 
itors. {Truesdell  v.  Sarles,  104  N.  Y.  164).  An  action 
may  also  be  maintained  by  a  judgment  creditor  to  re- 
move obstructions  and  set  aside  fraudulent  dispositions 
of  the  debtor's  property  preventing  the  execution  from 
being  made  effectual.  In  this  class  of  actions  the  court 
interposes,  under  its  general  equitable  authority,  to  re- 
lieve creditors  where  no  adequate  legal  remedy  can  be 
applied  for  that  purpose.  But  this  jurisdiction  extends 
no  further  than  to  authorize  the  interference  of  the 
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court  after  a  judgment  shall  have  been  recovered  and  an 
execution  issued  to  the  proper  county  upon  it  against 
the  property  of  the  debtor.  {Bowe  v.  Arnold,  31  Hun, 
256;  afEd.  on  op.  below,  101  N.  Y.  652). 

Sec.   Z,   In  ivliat  cases  action  may  be  maintained. 

A  judgment  creditor  may  maintain  the  action  where 
an  execution  against  the  property  of  the  judgment 
debtor  issued  out  of  a  court  of  record  has  been  returned 
wholly  or  partly  unsatisfied.     (.Co.  Civ.  Proc.  §  1871). 

The  provisions  of  this  section  are  the  same  as  those  of 
the  revised  statutes.     (2  Eev.  Stat.  173,  §  38). 

This  article  (art.  1,  title  4,  chap.  XV,  of  the  code), 
does  not  apply  to  a  case,  where  a  judgment  debtor  is  a 
corporation,  created  by  or  under  the  laws  of  the  state. 
Nor  does  it  authorize  the  discovery  or  seizure  of,  or 
other  interference  with,  any  property,  which  is  expressly 
exempted  by  law  from  levy  and  sale,  by  virtue  of  an  exe- 
cution; or  any  money,  thing  in  action,  or  other  prop- 
erty, held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his 
personal  services,  rendered  within  sixty  days  next  be- 
fore the  commencement  of  the  action,  where  it  is  made 
to  appear,  by  his  oath  or  otherwise,  that  those  earnings 
are  necessary  for  the  use  of  a  family,  wholly  or  partly 
supported  by  his  labor.     (Co.  Civ.  Proc.  §  1879). 

It  is  to  be  noted  that,  by  express  provision  of  this 
section,  the  judgment  creditor  cannot  attack  a  trust 
fund  for  the  benefit  of  the  judgment  debtor,  where  the 
trust  was  created  by,  or  the  trust  fund  proceeded  from, 
a  person  other  than  the  judgment  debtor ;  but  it  is  pro- 
vided by  section  78  of  the  Eeal  Property  Law  that, 
where  a  trust  is  created  to  receive  the  rents  and  profits 
of  real  property,  and  no  valid  direction  for  accumula- 
tion is  given,  the  surplus  of  such  rents  and  profits,  be- 
yond the  sum  necessary  for  the  education  and  support  of 
the  beneficiary,  shall  be  liable  to  the  claims  of  creditors 
in  the  same  manner  as  other  personal  property,  which 
cannot  be  reached  by  execution.    Under  this  provision 
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(formerly  1  Rev.  Stat.  729,  §  57),  which  has  been  held  to 
apply  to  personal  property  as  well  as  real  estate  {Wil- 
liams V.  Thorn,  70  N.  Y.  270 ;  Tolles  v.  Wood,  99  N.  Y. 
616;  Wetmore  v.  Wetmore,  149  N.  Y.  520),  relief  may  be 
sought  by  a  judgment  creditor  as  against  the  surplus  in- 
come of  a  trust  fund,  created  by  some  one  other  than  the 
judgment  debtor  for  his  benefit.  ( See  Keeney  v.  Morse, 
71  App.  Div.  104,  108-109).  The  plaintiff  in  an  action 
under  section  78  of  the  Real  Property  Law  must  be  a 
judgment  creditor.  {Dittmar  v.  Gould,  60  App.  Div. 
94).  The  trustee  in  bankruptcy  of  the  beneficiary  can- 
not maintain  the  action.  {Butler  v.  Baudouine,  84  App. 
Div.  215;  affd.  without  op.,  177  N.  Y.  530). 

The  existence  of  these  statutory  actions  (the  one  un- 
der sections  1871-1879  of  the  code,  and  the  other  under 
section  78  of  the  Real  Property  Law)  has  not  deprived 
the  court  of  its  equitable  jurisdiction  over  fraudulent 
trusts  and  conveyances.  ( Chautauqua  Co.  Bk.  v.  White, 
6  N.  Y.  236;  Dittmar  v.  Gould,  60  App.  Div.  94,  99). 
Where  the  action  is  brought  under  the  code  or  the  stat- 
ute, the  rule  seems  to  be  absolute  that  the  plaintiff  must 
be  a  judgment  creditor  and  that  an  execution  must  have 
been  issued  and  returned  unsatisfied.  {Mandeville  v. 
Campbell,  45  App.  Div.  512;  Dittmar  v.  Gould,  supra). 
Where,  however,  the  action  is  one  within  the  inherent 
equitable  jurisdiction  of  the  court  (i.  e.,  an  attack  on  a 
fraudulent  conveyance  or  trust),  the  court  may  dis- 
pense with  these  requirements  if  a  sufficient  excuse  for 
their  non-fulfilment  is  shown.  (2Va*.  Tradesmen's  Bk. 
V.  Wetmore,  124  N.  Y.  241 ;  Lefevre  v.  Phillips,  81  Hun, 
232 ;  Patchen  v.  Rofkar,  12  App.  Div.  475 ;  52  App.  Div. 
369). 

In  the  code,  or  statutory,  action  it  is  essential  that 
the  judgment  upon  which  it  is  founded  shall  have  been 
docketed;  if  that  does  not  appear,  there  is  no  cause  of 
action.  {Henderson  v.  Brooks,  3  T.  &  0.  445).  If  the 
judgment  was  recovered  in  a  court  not  of  record,  it  must 
have  been  docketed  in  the  county  clerk's  office  before  an 
action  in  the  nature  of  a  creditor's  bill  can  be  main- 
tained upon  it.  ( Crippen  v.  Hudson,  13  N.  Y.  161) .  An 
action  cannot  be  maintained  upon  a  foreign  judgment, 


410  PRACTICE. 

nor  on  a  judgment  of  the  United  States  court,  although 
recovered  within  this  state.  ( Tarbell  v.  Griggs,  3  Paige, 
207;  Davis  v.  Bruns,  23  Hun,  648).  If  the  judgment  is 
in  equity  it  must  be  for  the  payment  of  money  and  must 
be  docketed  before  a  creditor's  bill  can  be  maintained 
upon  it.  {Geery  v.  Geery,  63  N.  Y.  252).  Where  the 
action  was  to  foreclose  a  mortgage,  a  creditor's  bill  can- 
not be  maintained  for  a  deficiency  until  judgment  for 
the  deficiency  has  been  entered  and  docketed.  {Bank 
of  Rochester  v.  Emerson,  10  Paige,  115).  A  creditor's 
bill  may  be  maintained  upon  a  judgment  for  the  pay- 
ment of  money  which  has  been  docketed,  whether  it  is 
in  law  or  equity.  {Geery  v.  Geery,  63  N.  Y.  252).  The 
creditor  of  a  partnership  cannot  maintain  an  action  to 
reach  assets  of  the  firm  until  he  has  recovered  a  judg- 
ment against  the  surviving  partner.  {Lemshon  v. 
Dreto,  15  Hun,  467 ) .  If  a  claim  is  against  joint  debtors, 
the  judgment  must  be  recovered  against  all  of  them,  in- 
cluding the  estate  of  any  one  who  is  alleged  to  be  dead. 
{Yoorhees  v.  Howard,  4  Abb.  Ct.  App.  Dec.  503).  Where 
a  creditor  obtained  a  judgment  against  one  of  two  per- 
sons sued  as  joint  debtors,  and  issued  an  execution  upon 
his  judgment,  which  was  returned  unsatisfied,  it  was 
held  that  he  might  commence  a  creditor's  action  to.  de- 
clare a  resulting  trust  in  regard  to  the  property  of  the 
debtor  against  whom  the  judgment  was  entered,  with- 
out exhausting  his  remedy  against  the  other  joint 
debtor.  {Hiler  v.  HettericJc,  5  Daly,  33).  In  Lichten- 
lerg  v.  Herdtf elder  (103  N.  Y.  302),  it  was  held  that  a 
judgment  recovered  against  an  executor  after  the  death 
of  the  decedent  was  not  suf&cient  to  enable  the  creditor 
to  set  aside  a  conveyance  of  real  estate  of  the  decedent; 
that  decision  was  prior  to  the  amendment  of  1889  to 
chapter  314  of  the  Laws  of  1858  (now  section  232  of  the 
Real  Property  Law),  which  has  been  discussed  in  sec- 
tion 1,  ante,  and  which  gives  the  creditor  a  right  in  cer- 
tain conditions  to  bring  the  action  without  obtaining  a 
judgment. 

If  the  court  has  acquired  jurisdiction,  the  judgment 
is  conclusive  evidence  of  the  existence  of  the  debt  in  the 
creditor's  action;  and  it  cannot  be  assailed,  except  for 
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fraud.  ( Carpenter  v.  0 shorn,  102  N.  Y.  552 ;  Decker  v. 
Decker,  108  N.  Y.  128 ;  Richardson  v.  Trimble,  38  Hun, 
409).  In  O'Connor  V.  Docen  (50  App.  Div.  610)  the 
judgment  creditor's  judgment  was  entered  on  a  confes- 
sion, and  the  opinion  of  the  learned  appellate  division 
seems  to  indicate  that  such  a  judgment  would  be  open  to 
question;  none  of  the  cases  as  to  the  conclusive  charac- 
ter of  the  judgment  were  considered  in  this  opinion,  and 
the  remarks  may  be  regarded  as  not  too  carefully  con- 
sidered dicta.  An  apparent  exception  to  the  rule  that 
an  action  of  this  nature  can  only  be  maintained  after  a 
judgment  has  been  recovered  upon  the  debt,  exists 
where  actions  are  brought  under  the  provisions  of  sec- 
tion 7  of  the  Personal  Property  Law,  and  section  232 
of  the  Eeal  Property  Law,  in  each  of  which  it  is  pro- 
vided that  a  creditor  of  a  deceased  insolvent  debtor, 
having  a  claim  against  the  estate  of  such  debtor  exceed- 
ing in  amount  the  sum  of  one  hundred  dollars  may  main- 
tain the  action  without  first  obtaining  a  judgment.  For 
an  application  of  this  provision,  see  Montgomery  v. 
Boyd  (78  App.  Div.  64).  These  sections  have  been 
already  discussed  in  section  1,  supra. 

To  entitle  the  judgment  creditor  to  maintain  an 
action  as  prescribed  in  section  1871,  the  execution  must 
have  been  issued  as  follows : 

1.  If,  at  the  time  of  the  commencement  of  the  action, 
the  judgment  debtor  is  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  has  an  office,  for  the  regu- 
lar transaction  of  business  in  person;  or,  if  he  has  no 
such  office  within  the  state,  to  the  sheriff  of  the  county 
where  the  judgment-roll  is  filed,  unless  the  execution 
was  issued  out  of  a  court,  other  than  the  court  in  which 
the  judgment  was  rendered ;  in  which  case,  it  must  have 
been  issued  to  the  sheriff  of  the  county  where  a  trans- 
cript of  the  judgment  is- filed.     (Co.  Civ.  Proc.  §  1872). 

Before  the  remedy  at  law  can  be  said  to  be  exhausted, 
it  must  appear  that  the  judgment  which  has  been  re- 
covered cannot  be  collected  in  the  usual  manner;  and, 
therefore,  it  has  been  held  that  in  addition  to  recovering 
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a  judgment,  tlie  creditor,  before  lie  can  maintain  his 
statutory  action  to  reach  equitable  assets,  must  have 
issued  his  execution  and  procured  it  to  be  returned  un- 
satisfied. {Adee  v.  Bigler,  81  N.  Y.  349 ;  Oeery  v.  Geery, 
63  Id.  252).  If  there  are  several  joint  debtors,  usually 
execution  must  have  been  issued  against  all  and  re- 
turned unsatisfied  ( Child  v.  Brace,  4  Paige,  309 ) ;  but  if 
some  and  not  all  have  been  served,  an  execution  must 
have  been  issued  against  the  joint  property  of  all  a:nd 
the  separate  property  of  those  served,  and  returned  un- 
satisfied, and  then  an  action  will  lie  against  the  property 
of  those  served,  and  those  only.  {Field  v.  Chapman, 
13  Abb.  Pr.  320;  14  Id.  133;  15  Id.  434).  Where  a  per- 
son is  liable  as  surety,  it  is  not  necessary  to  exhaust  the 
legal  remedies  against  such  a  person  before  maintain- 
ing the  judgment  creditor's  action  against  the  principal 
debtor.     {Baker  v.  Potts,  73  App.  Div.  29). 

The  fact  that  a  judgment  debtor  is  dead  and  that  his 
estate  is  insolvent  will  not  excuse  a  failure  to  issue  an 
execution  {Adsit  v.  Butler,  87  N.  Y.  585),  except  in  a 
case  specified  in  section  7  of  the  Personal  Property  Law 
and  section  232  of  the  Eeal  Property  Law,  as  discussed 
above.  Of  course,  an  execution  issued  after  the  death  of 
the  debtor  without  notice  to  his  representatives  and 
without  permission  of  the  surrogate,  is  void  and  will 
not  meet  the  requirement  of  the  issuance  of  an  execution 
and  its  return  unsatisfied.  {Prentiss  v.  Bowden,  145  N. 
Y.  342).  An  execution  issued  without  leave  after  the 
lapse  of  five  years,  however,  is  not  void  but  only  void- 
able, and  such  an  execution  is  sufficient  to  base  the  judg- 
ment creditor's  action  on,  until  it  is  set  aside.  {Ault- 
man  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54).  It  is  not  nec- 
essary that  sixty  days  shall  elapse  after  the  issuing  of 
the  execution,  before  the  action  is  begun;  if  the  execu- 
tion has  been  returned  unsatisfied  in  good  faith,  though 
within  the  sixty  days,  the  action  may  be  begun  at  once. 
{Renaud  v.  O'Brien,  35  N.  Y.  99).  Where,  in  an  action 
against  three  copartners  on  a  joint  obligation,  the  sum- 
paons  was  served  upon  two  defendants  only,  judgment 
was  perfected  against  those  two  only,  and  an  execution 
was  issued  against  the  joint  property  of  all  three  defend- 
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ants  and  returned  unsatisfied,  it  was  held  that,  the  judg- 
ment having  been  amended  nunc  pro  tunc,  so  as  to  make 
it  against  all  defendants,  the  plaintiff  had  sufficiently- 
exhausted  its  remedy  at  law  to  entitle  it  to  bring  a  judg- 
ment creditor's  action.  {Froduee  Bk.  v.  Morton,  67  N. 
Y.  199 ) .  In  other  words,  a  mere  irregularity  in  the  exe- 
cution, does  not  prevent  the  action.  Where  the  judg- 
ment has  been  recovered  in  justice's  court  the  issue  of 
execution  by  the  justice  does  not  exhaust  the  legal  rem- 
edy; an  execution  upon  the  real  estate  could  still  be, 
and  must  be  issued  by  the  county  clerk  after  judgment 
has  been  docketed  in  his  office.  {Grippeii  v.  Hudson, 
13  N.  Y.  161).  If  the  execution  has  been  returned  un- 
satisfied, it  is  no  defense  to  the .  creditor's  action  that 
there  was,  in  fact,  property  on  which  the  levy  could  have 
been  made.  {Meyer  v.  Mohr,  1  Robt.  333).  The  rule 
requiring  that  the  remedy  at  law  should  be  exhausted  be- 
fore a  creditor's  action  can  be  maintained  upon  the 
judgment,  forbids  the  commencement  of  such  an  action 
while  the  debtor  is  imprisoned  upon  the  execution ;  and 
if  it  appears  that  he  is  so  imprisoned,  the  complaint 
must  be  dismissed.  (Stillwell  v.  Van  Epps,  1  Paige, 
615). 

Where  an  action  is  brought  in  aid  of  an  execution  or 
to  render  it  effectual,  by  the  removal  of  obstructions 
fraudulently  placed  in  its  way,  which  prevent  the  sale 
of  leviable  property,  it  cannot  be  maintained  unless  exe- 
cution has  been  issued  upon  the  judgment  and  is  out- 
standing at  the  time  the  action  is  commenced.  (Easton 
Nat.  Bank  v.  Buffalo  Chem.  Wks.,  48  Hun,  557 ;  Geern  v. 
Geery,  63  N.  Y.  252).  An  action  brought  in  aid  of  an 
outstanding  execution  is  not  defeated  as  to  real  estate 
by  the  return  of  an  execution  unsatisfied  pending  the 
action  {Royer  Wheel  Go.  v.  Fielding,  31  Hun,  274;  re- 
versed on  other  grounds,  101  N.  Y.  504) ;  but  as  to  per- 
sonal property  which,  but  for  the  obstruction,  would  be 
subject  to  the  execution,  a  return  of  the  execution  is 
fatal  to  the  further  prosecution  of  the  action,  because 
the  return  of  the  execution  determines  the  lien  to  enforce 
which  the  action  is  brought.  {Buswell  v.  Lincks,  8 
Daly,  518;  affd.,  sub  nom.  Haswetl  v.  Lincks,  87  N.  Y. 
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637) .  It  may  be  doubted  whether  this  rule  would  be  ap- 
plied if  a' receiver  had  been  appointed  and  property  had 
been  delivered  to  him  before  the  return  of  the  execution, 
as  in  that  case,  the  plaintiff  would  have  acquired  a  lien 
by  the  appointment  of  the  receiver. 

If  the  judgment  was  recovered  in  a  court  of  local  jur- 
isdiction and  docketed  in  another  county  than  that  of 
the  jurisdiction  of  the  court,  a  creditor's  bill  cannot  be 
sustained  upon  the  return  of  an  execution  to  the  county 
in  which  the  judgment  is  docketed;  the  execution  must 
have  been  returned  and  filed  with  the  clerk  of  the  court 
from  which  it  issued  {Winslow  v.  Pitkin,  1 
Barb.  Ch.  402)  ;  but  if  the  action  is  in  the 
supreme  court  the  fact  that  the  execution  has 
been  returned  to  the  wrong  clerk's  office  is  not 
a  sufficient  irregularity  to  prevent  the  creditor 
from  maintaining  an  action  upon  his  judgment.  ( Clark 
v.  Dakin,  2  Barb.  Ch.  36).  It  is  not  necessary  that  the 
judgment  be  docketed  in  the  county  where  the  particu- 
lar action  is  brought  to  set  aside  the  alleged  fraudulent 
conveyance — the  property  being  situated  in  the  county 
where  the  action  is  brought.  ( Shaw  v.  Dmglit,  27  N.  Y. 
244;  Lanahan  v.  Gaffrey,  40  App.  Div.  124).  The  sub- 
ject of  actions  by  the  sheriff  and  an  attaching  creditor, 
in  aid  of  the  attachment,  etc.,  is  fully  discussed  in  vol. 
I,  at  pages  661-666. 

Where  after  a  fraudulent  transfer  of  property  real 
and  personal,  the  debtor  makes  an  assignment  for  the 
benefit  of  creditors,  a  judgment  creditor  cannot  bring 
an  action  to  set  aside  the  fraudulent  conveyance,  but  the 
right  of  action  is  vested  in  the  assignee.  {Grouse  v. 
Frothingliam,  97  N.  Y.  105;  Spring  v.  Short,  90  Id. 
538;  Dorthy  v.  Servis,  46  Hun,  628).  The  case  of 
Taft  V.  Wright  (2  T.  &  C.  614;  affd.,  59  N.  Y. 
656)  and  the  case  of  Leonard  v.  Clinton  (26  Hun, 
288)  upon  that  point  are  overruled.  If  it  appears, 
however,  that  the  assignee  refuses  to  bring  the  action,  a 
creditor  may  bring  it,  making  the  assignee  a  party  de- 
fendant, and  alleging  the  demand  upon  him  to  bring  the 
action  and  his  refusal.  {Harvey  v.  McDonnell,  113  N. 
Y.  526).    And  in  that  case  anything  which  may  be  re- 
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covered  must  be  paid  to  the  assignee  to  be  distributed 
under  the  assignment,  although  the  assignment  is  one 
with  preferences,  (^w/i  v.  if ari,  35  Hun,  128).  The 
rule  forbidding  a  creditor  to  bring  the  action  where  an 
assignment  has  been  made  for  the  benefit  of  creditors, 
only  applies  where  the  assignment  is  yalid.  It  is  only  in 
such  a  case  that  the  assignee  is  vested  with  the  right  to 
assail  a  fraudulent  transfer  of  property.  If  the  assign- 
ment itself  is  for  any  reason  fraudulent  or  void,  all 
power  of  the  assignee  ceases.  [Loos  v.  Wilkinson,  110 
N.  Y.  195). 

As  has  been  noted  heretofore,  the  action  to  set  aside  a 
fraudulent  conveyance  which  stands  in  the  way  of  an 
execution  or  of  the  lien  of  a  judgment  is  of  purely  equit- 
able cognizance  and  is  in  no  way  dependent  upon  the 
code;  so  section  1879,  prohibiting  the  code  action  to 
reach  equitable  assets  as  against  a  corporation,  does  not 
apply  to  an  action  to  set  aside  a  fraudulent  conveyance 
or  assignment  of  a  corporation  which  prevents  plain- 
tiff's judgment  from  becoming  a  lien.  {Eoechl  v.  Leib- 
inger,  etc.,  Co.,  26  App.  Div.  573). 


ARTICLE  II. 

PROCEEDINGS  IN  THE  ACTION. 

SECTION. 

1.  Parties. 

2.  Summons  and  pleadings. 

3.  Lien  of  plaintiff. 

4.  Injunction  and  receiver. 

5.  Discovery. 

6.  Trial  and  judgment. 

Sec.    1.   Parties.  i 

Upon  this  subject  see  vol.  I,  p.  139,  et  seq.  Any  cred- 
itor having  a  judgment  and  execution  may  bring  an 
action  for  his  own  benefit.  (WaJceman  v.  Grover,  4 
Paige,  23).  Other  creditors  are  not  necessary  parties. 
(White's  Bank  of  Buffalo  v.  Farthing,  101  N.  Y.  344). 
A  creditor  whose  execution  at  law  has  been  returned 
unsatisfied  may  bring  an  action  in  his  own  name  and  for 
his  own  benefit;  or  he  may  join  with  other  creditors 
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standing  in  the  same  situation  with  himself,  or  he  may 
bring  the  action  in  behalf  of  himself  and  all  others,  be- 
ing judgment  creditors,  who  are  in  the  same  situation, 
and  who  may  choose  to  come  in  under  the  judgment  and 
contribute  to  the  expenses  of  the  suit.     {Edmeston  v. 
Lyde,  1  Paige,  637 ;  Hammond  v.  Hudson  R.  I.  &  M.  Co., 
20  Barb.  378).    When  a  creditor  brings  an  action  in  be- 
half of  all  others  similarly  situated,  who  shall  join  in 
the  action,  only  such  creditors  as  were  at  the  time  of  the 
commencement  of  the  action,  in  the  same  situation  as 
the  plaintilf,  that  is,  who  had  judgments  upon  which 
execution  had  been  issued  and  returned  unsatisfied,  are 
entitled  to  share  with  the  original  plaintiff  in  the  pro- 
ceeds of  the  suit.      {Glaflin-  v.  Oordon,  39  Hun,  54). 
Where  one  is  at  the  same  time  a  creditor  of  an  individ- 
ual and  of  a  partnership  of  which  the  individual  is  one 
of  the  members,  he  may  bring  an  action  to  set  aside  a 
general  assignment  made  by  the  firm,  and  he  may  seek 
in  one  action  to  collect  both  judgments.     {Genesee  Go. 
Bank  v.  Bank  of  Batavia,  43  Hun,  295).    Several  judg- 
ment creditors  may  unite  in  one  action  to  set  aside  a 
fraudulent  conveyance  of  their  debtor;  but  each  must 
have  a  right  of  action  against  the  debtor,  and  the  fraud 
must  affect  all.     {Tahor  v.  Bunnell,  10  Wk.  Dig.  551). 
But  all  judgment  creditors  are  not  necessary  parties  to 
such  an  action,  and  the  court  is  not  required  to  bring 
them  in  on  motion  of  the  defendant.     {White's  Bank  of 
Buffalo  V.  Farthing,  101  N.  Y.  344).    An  assignee  of  a 
judgment  may  bring  an  action,  and  if  the  plaintiff  in 
the  judgment  has  issued  an  execution  before  the  assign- 
ment, the  assignee  need  not  issue  a  new  execution  before 
bringing  the  suit.     {Gleason  v.  Gage,  7  Paige,  121).    If 
the  assignee  does  not  own  the  whole  of  the  judgment, 
the  joint  owner  must  join  as  a  plaintiff  or  be  made  a 
party  defendant.      {Strange  v.  Longley,  3  Barb.   Ch. 
650) .    The  judgment  debtor  is  always  a  necessary  party 
defendant  in  these  actions.     {Miller  v.  Hall,  70  N.  Y. 
250;  Huhhell  v.  Merchants'  Natl.  Bank,  42  Hun,  200). 
But  if  one  of  several  judgment  debtors  is  insolvent  and 
wholly  destitute  of  property,  it  is  not  necessary  to  make 
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him  a  party  to  an  action  brought  to  obtain  satisfaction 
of  the  judgment  out  of  the  equitable  interest  of  choses  in 
action  of  the  other  defendants;  but  the  fact  that  he  is 
thus  destitute  of  property  must  be  distinctly  averred  in 
the  complaint.  {Van  Cleef  v.  Sickles,  5  Paige,  505). 
Where  it  appears  that  one  of  the  judgment  debtors  is  a 
surety,  it  is  not  necessary  that  he  should  be  made  a 
party  defendant,  where  a  fraudulent  transfer  was  made 
by  the  other  debtor.     {Fox  v.  Moyer,  54  N.  Y.  125). 

If  the  action  was  brought  on  a  joint  judgment  against 
several  defendants,  some  of  whom  were  not  served  with 
process,  all  the  joint  debtors,  although  not  served,  must 
be  made  defendants ;  unless  it  is  alleged  in  the  complaint 
that  the  persons  not  made  parties  were  mere  sureties  for 
the  other  defendants,  or  were  not  legally  or  equitably 
liable  to  contribute  towards  the  satisfaction  of  the  debt, 
or  were  insolvent  or  were  out  of  the  jurisdiction  of  the 
court.  {Com.  Bank  of  Lake  Erie  v.  Meach,  7  Paige, 
448 ;  Child  v.  Brace,  4  Paige,  309 ;  Yan  Cleef  v.  Sickles, 
5  Paige,  505).  A  creditor  who  has  recovered  separate 
judgments  against  the  drawer  and  endorser  of  a  note 
may  bring  an  action  upon  the  judgment  against  either 
separately;  and  he  is  not  bound  to  sue  both  together. 
{Austin  V.  Figiceira,  7  Paige,  56).  If  the  action  is 
brought  to  set  aside  a  fraudulent  conveyance,  one  of  sev- 
eral judgment  debtors  who  is  not  a  party  to  the  con- 
veyance is  not  a  necessary  party  defendant  in  the  action. 
{Fox  V.  Moyer,  54  N.  Y.  125).  If  the  judgment  debtor 
die  pending  the  action,  his  personal  representatives 
should  be  substituted  as  defendants ;  and  if  the  action  is 
brought  to  enforce  the  lien  upon  real  estate  or  to  set 
aside  a  fraudulent  conveyance  of  real  property,  his  heirs 
or  devisees  should  also  be  made  defendants.  {Living- 
ston V.  Peru  Iron  Co.,  2  Paige,  390;  revd.  on  other 
grounds,  9  Wend.  511).  Where  the  action  was  brought 
to  set  aside  a  conveyance  of  real  property,  if  the  defend- 
ant die  pending  the  action,  and  his  heirs  at  law  are  not 
substituted,  the  plaintiff  will  yet  be  entitled  to  judg- 
ment declaring  the  conveyance  void,  and  his  judgment 
a  lien  upon  the  real  property  as  against  the  grantee, 
27 
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as  if  no  conveyance  had  been  made  by  the  judgment 
debtor,  with  leave  to  the  plaintiff  to  proceed  by  execu- 
tion against  the  lands  thus  conveyed.  ( Young  v.  Heer- 
mans,  66  N.  Y.  374).  But  such  a  judgment  of  course 
is  not  binding  upon  the  heirs.  The  fraudulent  grantee 
or  incumbrancer  should  in  all  cases  be  made  a  party  de- 
fendant {Edmeston  V.  Lyde,  1  Paige,  637;  Hammond  v. 
Hudson  R.  I.  &  M.  Co.,  20  Barb.  378)  ;  although  he  is  a 
non-resident,  {dray  v.  Schenck,  4  N.  Y.  460).  But  if 
the  action  is  brought  only  to  reach  a  residuary  interest 
of  the  debtor  in  the  property,  without  affecting  the  in- 
cumbrance, the  incumbrancer  need  not  be  a  party  de- 
fendant. {Edmeston  v.  Lyde,  supra).  If  the  action 
is  brought  to  set  aside  more  than  one  fraudulent  assign- 
ment or  incumbrance,  all  the  assignees  and  incum- 
brancers and  all  persons  having  liens  or  conveyances  by 
which  they  claim  different  portions  of  the  debtor's  prop- 
erty must  be  made  parties  defendant,  notwithstanding 
they  receive  the  property  in  separate  and  distinct  par- 
cels, and  at  different  times,  and  each  claims  to  hold  the 
portion  in  his  hands  by  virtue  of  a  separate  lien  or  con- 
veyance. {Morton  V.  Weil,  33  Barb.  30;  Mahler  v. 
Schmidt,  43  Hun,  512).  In  an  action  to  set  aside  a 
fraudulent  assignment,  the  assignee  is  a  necessary  party 
defendant.  {Fort  Stamvix  Bank  v.  Leggett,  51  N.  Y. 
552).  But  he  need  not  be  a  party,  however,  where  it  is 
conceded  that  the  property  Avhich  is  alleged  to  have  been 
fraudulently  assigned  or  transferred  was  not  included 
in  the  assignment  to  him.  {McCreery  v.  Gordon,  38 
Hun,  467).  The  assignee  represents  the  creditors  and 
therefore  they  are  not  necessary  parties  to  the  action  to 
set  aside  the  assignment;  but  they  are  proper  parties, 
if  the  plaintiff  chooses  to  join  them  as  defendants;  or 
if  the  court  sees  fit  to  order  them  to  be  brought  in. 
{Genesee  Go.  Bank  v.  Bank  of  Batavia,  43  Hun,  295). 
Preferred  creditors  are  entitled  to  be  brought  in  as 
parties  defendant  upon  their  motion.  {Chandler  v. 
Powers,  25  Hun,  445).  Where  a  transfer  is  made  to  the 
wife  of  the  judgment  debtor  through  a  third  person, 
such  third  person  is  a  proper  party  defendant,  and  he  is 
a  necessary  party  if  he  had  knowledge  of  the  intent  with 
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which  the  conveyance  was  made.  {Bennett  v.  McGwire, 
5  Lans.  183).  One  who  has  received  the  property  from 
the  judgment  debtor,  but  has  re-transferred  it  before 
the  commencement  of  action,  cannot  be  made  a  defend- 
ant. {Cramer  v.  Blood,  57  Barb.  157,  671;  afPd.,  48  N. 
Y.  684). 

Sec.    Z.   Suminoiis  and  pleadings. 

The  rules  for  issuing  and  serving  the  summons  are  the 
same  as  in  all  other  civil  actions.  There  are  no  statu- 
tory regulations  with  regard  to  the  form  of  the  com- 
plaint or  the  allegations  which  it  must  contain.  It 
should  state  the  recovery  of  judgment  and  its  docketing, 
and  the  issuing  of  an  execution  and  its  return  unsatis- 
fied if  that  is  necessary.  {Allyn  v.  Thurston,  53  N.  Y. 
622;  Co.  Civ.  Proc.  §  1872).  If  the  action  is  brought  to 
set  aside  a  fraudulent  conveyance  or  incumbrance  it 
should  appear  by  the  complaint  that  the  plaintiff  was 
a  creditor  at  the  time  when  such  conveyance  or  incum- 
brance was  made;  and  the  cause  of  action  upon  which 
the  judgment  was  recovered  should  be  stated  and  set  out 
in  the  complaint.  If  the  action  is  to  remove  obstruc- 
tions to  the  satisfaction  of  the  judgment,  the  complaint 
should  allege  that  there  is  real  estate  subject  to  the  judg- 
ment, or  that  there  is  personal  property  which  is  liable 
to  execution.  {McElwain  v.  Willis,  9  Wend.  548).  If 
the  action  involves  real  estate,  it  should  be  described 
specifically  in  the  complaint.  If  fraud  in  fact  is  alleged 
in  the  conveyance,  the  facts  constituting  fraud  should 
be  stated  in  the  complaint.  There  should  be  in  all  cases 
an  allegation  that  the  conveyance  or  obstruction  was 
made  with  intent  to  hinder,  delay  or  defraud  creditors. 
{Murtha  v.  Curleij,  90  N.  Y.  372,  376).  In  addition  to 
that,  the  facts  constituting  the  alleged  fraud  should  be 
averred  fully  and  explicitly,  although  it  is  not  necessary 
or  proper  that  the  evidence  of  such  facts  should  be  set 
out  in  the  complaint.  (Butler  v.  Viele,  44  Barb.  166; 
Weil  V.  Lavenson,  8  N.  Y.  St.  Rep.  834 ;  Newman  v.  Gor- 
dell,  43  Barb.  448).  If  the  action  is  brought  to  set  aside 
a  conveyance  which  is  claimed  to  be  fraudulent  on  its 
face,  it  is  not  necessary  to  point  out  in  the  complaint 
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the  particular  features  or  clauses  of  the  instrument 
which  are  objected  to;  it  is  sufficient  to  set  out  the  in- 
strument, and  to  allege  that  it  is  made  with  intent  to 
hinder,  delay  or  defraud  creditors.  (Jessup  v.  Hulse, 
29  Barb.  539;  revd.  on  other  grounds,  21  N.  Y.  168). 
The  complaint  should  also  state  the  circumstances  un- 
der which  the  instrument  was  made.  {Hastings  v. 
Thurston,  10  Abb.  Pr.  418).  If  the  action  is  to  remove 
obstructions  to  the  enforcement  of  the  judgment  by 
execution,  the  complaint  should  show  that  by  the  re- 
moval of  the  obstruction  the  plaintiff's  judgment  will 
become  a  lien  upon  the  property.  {Spring  v.  Short,  90 
N.  Y.  538) .  If  one  of  the  judgment  debtors  has  not  been 
made  a  party  defendant  because  of  his  insolvency,  that 
fact  should  be  fully  set  forth.  {Van  Gleef  v.  Sickles,  5 
Paige,  505). 

Under  the  revised  statutes  it  was  necessary  to  allege 
that  the  action  was  not  brought  by  collusion,  and  to 
state  that  the  defendant  had  property  to  the  value  of 
one  hundred  dollars.  Those  things  are  no  longer  re- 
quired. {Quick  V.  Keeler,  2  Sand.  231;  Hammond  v. 
Hudson  R.  I.  &  M.  Co.,  20  Barb.  378).  If  the  action  is 
brought  by  one  creditor  in  behalf  of  others,  it  is  suf- 
ficient to  state  in  the  beginning  of  the  complaint  that 
the  plaintiffs  are  suing  "on  behalf  of  themselves  and  of 
all  other  creditors  who  may  be  similarly  situated."  It 
is  not  necessary  to  state  that  fact  in  the  title  to  the 
action.  ( Cochran  v.  American  Opera  Co.,  20  Abb.  N.  0. 
114).  If  the  action  is  brought  in  that  way,  the  plain- 
tiffs named  in  the  action  are  entitled  to  have  judgment 
for  the  enforcement  of  their  judgments  only,  if  no  other 
creditors  see  fit  to  join  under  the  judgment.  ( Oreen  v. 
Griswold,  17  N.  Y.  St.  Eep.  757).  If  the  action  is- 
brought  to  set  aside  a  transfer  and  incumbrance,  the 
prayer  for  relief  should  ask  that  such  transfer  be  set 
aside,  and  that  the  property  be  sold  either  by  the  receiver 
or  by  the  sheriff  on  the  execution.  If  the  action  is 
brought  to  collect  a  judgment  out  of  property  not  liable 
to  execution,  the  relief  asked  for  should  be  that  a  re- 
ceiver be  appointed  to  sell  the  property  and  pay  the 
plaintiff's  judgment ;  or  if  the  property  is  a  fund  in  the 
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hands  of  one  of  the  defendants,  that  the  person  holding 
the  fund  should  be  required  to  pay.  If  a  temporary 
injunction  is  desired  it  should  be  prayed  for.  (Vol.  I, 
pp.  422,  544,  Co.  Civ.  Proc.  §  1876).  If  a  receiver  is 
asked  for  pending  the  suit,  that  should  also  be  stated  in 
the  complaint  and  in  the  prayer  for  judgment.  The 
answer  is  governed  by  the  usual  rules  applicable  to  that 
pleading.     (See  vol.  I,  p.  425,  et  seq). 

If  the  complaint  alleges  that  the  transfer  was  made 
to  hinder,  delay  or  defraud  creditors,  it  is  sufficiently 
put  in  issue  by  a  denial  that  it  was  made  with  intent  to 
"  hinder  and  defraud."  (Read  v.  Worthington,  9  Bosw. 
617).  Usually,  however,  if  the  facts  are  set  out  upon 
which  the  fraud  is  based,  and  if  they  are  sufficient  to 
raise  an  inference  of  fraud,  a  mere  denial  of  the  fraudu- 
lent intent  by  the  defendant  is  of  little  weight.  [New- 
man V.  Gordell,  43  Barb.  448).  Such  a  denial  alone 
should  not  be  inserted  in  the  answer,  unless  the  defend- 
ant also  denies  the  facts  which  are  set  up  as  constituting 
the  fraud,  or  explains  them,  or  unless  the  action  is 
brought  to  set  aside  a  conveyance  as  fraudulent  upon  its 
face;  in  which  case  the  statement  of  the  complaint  that 
it  was  made  to  hinder,  delay  and  defraud  creditors  is 
sufficiently  met  by  a  denial  of  that  intent  in  the  answer. 
An  answer  cannot  set  up  any  defense  to  the  original 
judgment,  or  the  demand  on  which  the  judgment  was  re- 
covered ;  nor  any  irregularity  in  its  entry  or  the  form  of 
the  execution;  nor  that  the  sheriff  refused  to  levy  on 
property,  unless  it  also  alleges  that  the  creditor  col- 
luded with  him  in  his  conduct.  (Storm  v.  Waddell,  2 
Sand.  Ch.  494).. 

Sec.   3.   Iiien  of  plaintiff. 

If  the  action  is  brought  to  set  aside  a  conveyance  upon 
real  estate  or  to  enforce  the  judgment  and  lien  of  the 
judgment  upon  that  species  of  property,  the  complaint 
and  notice  of  the  pendency  of  the  action  should  be  filed 
at  the  time  of  the  commencement  of  the  action.  (Vol. 
I,  p.  239).  The  notice  of  pendency  should  be  indexed 
in  the  name  of  the  fraudulent  grantor  and  grantee  or 
If  the  incumbrance  is  a  mortgage,  it  should 
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be  indexed  in  the  name  of  the  mortgagee.  A  notice  of 
pendency  of  action,  however,  is  not  absolutely  necessary 
to  give  a  lien,  but  only  to  give  such  notice  of  the  lien 
as  will  bind  subsequent  purchasers  in  good  faith. 
Although  no  notice  of  pendency  is  filed,  a  purchaser 
from  the  defendant  with  notice  of  the  action  will  take 
subject  to  the  lien  acquired  by  its  commencement.  {Pat- 
terson V.  Brown,  32  N.  Y.  81).  Judgment  creditors  ac- 
quire liens  upon  real  estate  in  the  order  in  which  their 
judgments  are  docketed,  and  their  priority  is  not  af- 
fected by  suits  brought  to  set  aside  a  fraudulent  trans- 
fer of  such  real  estate.  ( Wilkinson,  v.  Paddock,  57  Hun, 
191;  affd.  on  op.  below,  125  N.  Y.  748).  If  the  action  is 
brought  to  set  aside  an  obstruction  to  the  sale  of  per- 
sonal property  upon  an  execution,  the  lien  acquired  by 
the  issue  of  the  execution  before  the  commencement  of 
the  action  is  lost  if  the  execution  is  withdrawn  (Buswell 
V.  Lincks,  8  Daly,  518 ;  affd.,  sub  nom.  Haswell  v.  Lincks, 
87  N.  Y.  637),  unless  a  receiver  has  been  appointed  and 
taken  the  property  after  the  commencement  of  the 
action.  [Albany  City  Bank  v.  Schermerhom,  Clark  Ch. 
297).  Although  the  property  is  subject  to  the  lien  of  a 
creditor  it  may  be  seized  on  execution  by  any  other 
creditor  until  the  order  for  a  receiver  is  made;  but  not 
afterwards.  That  order  is  equivalent  to  an  actual  levy 
on  the  property.  (Storm  V.  Waddell,  2  Sand.  Ch.  494). 
The  ordinary  injunction  in  the  creditor's  action  will  not 
prevent  another  creditor  from  levying  upon  the  prop- 
erty of  the  defendant,  which  is  the  proper  subject  of  levy 
and  sale  on  execution,  before  the  title  of  such  defendant 
is  equitably  divested  by  the  order  for  the  appointment 
of  a  receiver.  When  that  order  is  made  it  amounts  to 
a  sequestration  of  the  property  by  act  and  operation  of 
law;  and  when  the  receiver  is  subsequently  appointed, 
the  title  to  the  property  vests  by  relation  from  the  date 
of  the  order.  (Davenport  v.  Kelly,  42  N.  Y.  193;  Van 
Alstyne  v.  Cook,  25  N.  Y.  489,  497;  Lansing  v.  Easton, 
7  Paige,  364). 

If  the  action  is  brought  to  enforce  the  judgment 
against  equitable  assets,  the  commencement  of  the 
action  gives  to  the  judgment  creditor  whose  execution 
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has  been  returned  unsatisfied,  an  equitable  lien  upon 
the  things  in  action  of  the  judgment  debtor.    Such  lien 
is  defeasible  only  by  a  discharge  of  the  debt  or  by  the 
successful  defense  of  the  action  in  some  of  the  very  re- 
stricted modes  open  to  the  defendant.     A  discharge  of 
the  debtor  in  bankruptcy  or  insolvency  from  his  debts, 
pending  the  action  does  not  operate  to  discharge  or  im- 
pair the  lien  acquired  by  its  commencement.     {Storm 
V.  Waddell,  2  Sand.  Ch.  494;  Tolles  v.  Wood,  99  N.  Y. 
616).     The  lien  continues  after  the  death  of  the  judg- 
ment debtor,  and  his  personal  representatives  take  the 
property  charged  with  the  lien.     (Broum  v.  Nichols,  42 
N.  Y.  26).    The  cases  of  Sylvester  v.  Reed  (3  Edw.  Oh. 
296),  and  Matt Jieias  v.  Nielson  (Id.  346),  in  that  respect 
are  overruled.     The  lien  so  acquired  extends  to  rents 
and  profits  of  the  real  estate  of  the  judgment  debtor 
which  accrued  during  the  fifteen  months  allowed  to  him 
for  redemption  after  sale  upon  execution.     (Farnham 
V.  Campbell,  10  Paige,  598 ;  Na^t.  Union  Bh.  v.  Riger,  38 
App.  Div.  123,  125;  but  see  First  Nat.  Bh.  of  Ganan- 
daigua  v.  Martin,  49  Hun,  571,  574,  semble).     It  also 
extends  to  the  accrued  and  unexpended  surplus  of  the 
income  of  a  trust  fund  payable  to  the  judgment  debtor, 
for  his  support,  or  the  surplus  which  subsequently  arises 
upon  the  fund.     {Tolles  v.  Wood,  99  N.  Y.  616).     The 
appointment  of  a  receiver  is  not  necessary  to  perfect 
this  lien.     {Brovyn  v.  Nichols,  supra).    The  lien  is  ac- 
quired by  the  service  of  process  {Boynton  v.  Rawson, 
Clark  Oh.  584)  ;  and  it  relates  back  to  that  time  in  all 
subsequent  proceedings.     {Patterson  v.  Broimi,  32  N.  Y. 
81).     If  supplementary  proceedings  which  have  been 
begun,  are  abandoned  and  the  creditor's  action  is  then 
begun  upon  the  same  judgment,  the  equitable  lien  of  the 
action  does  not  relate  back  to  the  commencement  of  the 
suplementary  proceedings.      {Edmonston  v.   McLoud, 
16  N.  Y.  543;  Ballou  v.  Boland,  14  Hun,  355). 

The  lien  does  not  arise  by  the  return  of  execution  un- 
satisfied; but  only  by  the  commencement  of  the  credi- 
tor's action.  {Edmeston  v.  Lyde,  1  Paige,  637).  The 
creditor  who  first  begins  his  action  acquires  the  first 
lien,  without  regard  to  the  time  when  the  execution  was 
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returned.  (Corning  v.  White,  2  Paige,  567;  Mandeville 
V.  Campbell,  45  App.  Div.  512).  All  the  title  of  the 
judgment  debtor  to  the  property  involved  in  the  action, 
is  subject  to  the  lien,  and  any  subsequent  assignee  takes 
title  inferior  to  the  lien  and  subject  to  it.  ( Utica  Ins. 
Co.  V.  Power,  3  Paige,  365).  The  subsequent  purchaser 
from  the  debtor  takes  subject  to  the  lien  if  he  have 
notice  of  the  pendency  of  the  action,  and  probably 
whether  he  have  notice  or  not.  (Roberts  v.  A.  &  W.  8. 
R.  R.  Co.,  25  Barb.  662;  Jeffres  v.  Cochrane,  47  Barb. 
557;  affd.,  48  N.  Y.  671).  If  the  property -involved  in 
the  action  is  a  debtor's  equitable  interest  in  real  estate, 
a  purchaser  of  it  from  the  debtor  with  notice  of  the  pen- 
dency of  the  action,  takes  subject  to  the  right  of  the 
plaintiff,  although  no  notice  of  the  pendency  of  the 
action  was  filed.  (Patterson  v.  Brown,  32  N.  Y.  81). 
But  although  the  doctrine  of  constructive  notice  of  the 
pendency  of  action  is  applied  to  this  class  of  cases,  yet 
that  doctrine  is  exceedingly  harsh,  and  one  that  the 
courts  are  not  willing  to  extend.  (Holbrook  v.  iV.  J. 
Zinc  Co.,  57  N.  Y.  616).  And  they  will  struggle  in  all 
cases  to  relieve  a  purchaser  in  good  faith  without  actual 
notice,  from  the  consequences  of  the  doctrine.  It  is  bet- 
ter, therefore,  in  all  cases  where  it  is  possible,  to  procure 
the  appointment  of  a  receiver,  who  will  take  the  prop- 
erty and  hold  it.  (See  section  4,  infra).  As  we  have 
seen,  in  cases  where  the  action  is  brought  to  subject  the 
leviable  personal  property  to  the  lien  of  the  judgment, 
a  receiver  is  necessary  to  perfect  the  lien.  For  the 
reasons  stated  above,  it  is  better  to  procure  the  appoint- 
ment of  a  receiver  in  every  case ;  as  it  may  save  a  serious 
question  as  to  the  rights  of  a  subsequent  purchaser. 

Sec.   4.   Injunction  and  receiver. 

A  temporary  injunction,  restraining  the  transfer  to 
any  person,  or  the  payment  or  delivery  to  the  judgment 
debtor,  of  any  money,  thing  in  action,  or  other  property 
or  interest,  which  may,  by  the  provisions  of  this  article 
(1  of  title  4  of  chapter  XV  of  the  code)  be  applied  to 
the  satisfaction  of  the  sum  due  to  the  plain- 
tiff, may  be  granted  in  the  action.    The  injunction,  and 
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the  proceedings  before  and  after  it  is  granted,  are  gov- 
erned by  the  provisions  of  article  1  of  title  2  of  chapter 
VII  of  the  code;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  603  of  the 
code.      (Co.  Civ.  Proc.  §  1876). 

The  rules  with  regard  to  an  injunction  of  the  kind 
described  in  this  section,  are  found  in  vol.  I,  pp.  422, 
544.  When  the  injunction  will  be  granted,  and  the 
proof  which  is  necessary  to  entitle  the  plaintiff  to  it,  are 
found  stated  in  vol.  I,  p.  581,  et  seq. 

An  injunction  will  not  be  granted  in  these  actions 
until  the  remedy  at  law  has  been  exhausted.  {Brooks 
v.  Stone,  11  Abb.  Pr.  220).  A  return  of  execution  un- 
satisfied raises  the  presumption  that  the  property  of  the 
debtor  will  be  misapplied,  and  will  entitle  the  plaintiff 
to  an  injunction;  and  where  it  appears  that  the  execu- 
tion has  been  returned,  and  that  the  debtor  is  receiving 
an  income  of  property  which  he  has  assigned,  it  is  good 
reason  that  an  injunction  should  be  granted.  {Bank  of 
Montreal  v.  Oleason,  16  N.  Y.  St.  Kep.  768).  In  an 
action  to  set  aside  a  judgment  fraudulently  confessed, 
on  which  the  property  of  the  debtor  has  been  sold,  the 
injunction  may  require  the  deposit  of  the  proceeds  of  the 
sales  to  the  amount  of  the  plaintiff's  judgment  to  await 
the  result  of  the  action.  {Keller  v.  Payne,  22  Abb.  N.  0. 
352;  s.  c.  16  N.  Y.  St.  Rep.  245).  Unless  there  is  a 
special  clause  to  that  effect,  the  injunction  will  not  pre- 
vent the  defendant  from  confessing  judgment  in  favor 
of  another  Tiona  fide  creditor;  nor  will  it  prevent  any 
other  judgment  creditor  from  levying  upon  property 
which  is  the  proper  subject  of  a  levy  and  sale  on  execu- 
tion, before  the  appointment  of  a  receiver.  {Lansing  v. 
Easton,  7  Paige,  364).  Any  active  interference,  how- 
ever, with  the  property  by  the  defendant  or  his  agent 
for  the  purpose  of  having  the  legal  title  conveyed  or 
transferred  to  another,  or  which  tends  to  deprive  the 
plaintiff  of  the  equitable  lien  he  has  acquired  by  the 
commencement  of  his  action,  is  a  violation  of  the  letter 
as  well  as  of  the  spirit  of  the  injunction.  ( Lansing  v. 
Easton,  supra).  A  creditor's  action  does  not  reach 
after-acquired  property  and  for  that  reason  it  is  no  vio- 
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lation  of  the  injunction  to  assign  such  property.  {Ire- 
land V.  Smith,  1  Barb.  419 ) .  As  to  the  proceedings  nec- 
essary to  vacate  such  an  injunction  see  vol.  I,  p.  606. 
It  will  not  be  vacated  simply  because  of  the  denial  of  the 
defendant  that  he  has  any  property  or  choses  in  action 
or  any  interest  in  property.  {New  v.  Bame,  10  Paige, 
502). 

The  court  may,  by  an  order,  or  by  the  interlocutory  or 
final  judgment  in  the  action,  appoint  a  receiver  of  any 
or  all  of  the  property  of  the  judgment  debtor ;  and  may 
direct  the  judgment  debtor,  or  any  other  defendant  in 
the  action,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires  any  property,  real  or  personal,  book,  voucher, 
or  other  paper,  or  to  execute  any  instrument,  which  it 
deems  necessary,  for  perfecting  or  assuring  the  re- 
ceiver's title  or  possession.     (Co.  Civ.  Proc.  §  1877). 

A  receiver  will  not  be  appointed  where  it  appears 
from  the  complaint  that  the  plaintiff's  remedy  at  law 
has  not  been  exhausted.  {Starr  v.  Rathhone,  1  Barb. 
70 ) .  If  the  action  is  brought  to  reach  property  leviable 
upon  execution  and  to  remove  an  obstruction,  a  receiver 
is  necessary  to  retain  the  lien  acquired  by  the  commence- 
ment of  the  action,  as  we  have  already  seen.  {Daven- 
port v.  Kelly,  42  N.  Y.  193) .  In  all  cases  it  is  advisable 
to  procure  the  appointment  of  a  receiver  if  possible,  for 
the  reasons  given  in  section  three  {supra).  Where  the 
complaint  shows  that  the  plaintiff  has  exhausted  his 
remedy  at  law  it  is  almost  a  matter  of  course  to  appoint 
a  receiver  to  reach  the  equitable  assets  and  property  of 
the  judgment  debtor.  {Lent  v.  McQueen,  15  How.  Pr. 
313).  Whenever  an  injunction  has  been  granted  re- 
straining the  judgment  debtor  from  interfering  with  the 
collection  of  his  debts  and  disposition  of  his  property, 
it  is  the  duty  of  the  plaintiff  who  has  procured  such  in- 
junction to  apply  for  a  receiver.  {Bloodgood  v.  Clark, 
4  Paige,  574;  Lent  v.  McQueen,  supra).  Upon  such  an 
application  the  court  cannot  go  behind  the  judgment 
and  execution  to  consider  its  merit  {Lent  v.  McQueen, 
supra)  ;  nor  is  it  any  answer  to  the  application  for  the 
receiver  in  such  a  case  that  there  may  not  be  any  prop- 
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erty  to  protect;  as  the  plaintiff  proceeds  at  the  peril  of 
costs,  if  there  is  no  property ;  and  the  receiver  cannot  he 
an  injury  to  the  defendant.  [Wehh  v.  Overmann,  6  Abb. 
Pr.  92;  cases  cited  on  p.  93).  Where  the  action  is 
brought  to  reach  property  claimed  by  the  judgment 
debtor,  but  which  at  the  commencement  of  the  action 
appeared  to  be  the  property  of  his  wife,  and  there  is  a 
reasonable  ground  to  apprehend  that  before  the  action 
could  be  tried,  the  property  would  be  removed  beyond 
the  jurisdiction  of  the  court  or  lost,  it  is  good  ground  for 
the  appointment  of  a  receiver.  {State  Bank  of  Syra- 
cuse V.  QUI,  23  Hun,  410).  Where  it  is  sought  to  have 
a  receiver  of  the  rents  and  profits  of  lands  fraudulently 
conveyed,  the  complaint  should  ask  for  such  a  receiver- 
ship and  contain  appropriate  averments  therefor.  (Nat. 
Union  Bk.  v.  Riger,  38  App.  Div.  123) .  The  fact  that  a 
receiver  of  the  judgment  debtor's  property  has  already 
been  appointed  in  supplementary  proceedings,  is  no 
answer  to  an  application  for  a  receiver  in  a  creditor's 
action ;  nor  is  it  necessary  that  the  receiver  in  the  action 
should  be  the  same  person  who  was  appointed  receiver 
in  supplementary  proceedings.  {State  Bank  of  Syra- 
cuse V.  Gill,  supra).  A  receiver  will  be  appointed, 
although  the  defendant  died  after  the  commencement 
of  the  action.  {Broum  v.  Nichols,  42  N.  Y.  26).  Syl- 
vester V.  Reed  (3  Edw.  Ch.  296)  upon  this  point  is  over- 
ruled. As  to  the  manner  of  the  appointment  of  a  re- 
ceiver and  the  proceedings  to  obtain  possession  of  the 
property,  see  vol.  I,  p.  697,  et  seq.  When  appointed,  the 
title  of  the  receiver  relates  back  to  the  commencement 
of  the  action.  ( Clark  v.  Brockway,  1  Abb.  Ct.  App.  Dec. 
351). 

Sec.    5.    Discovery. 

A  discovery  may  be  compelled  in  a  judgment  credi- 
tor's action,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by 
it,  and  to  be  examined  under  oath,  concering  the  mat- 
ters pertaining  to  the  discovery.  But  this  section  does 
not  affect  the  right  of  the  plaintiff,  to  cause  the  deposi- 
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tion  of  a  defendant  to  be  taken,  as  prescribed  in  article 
1  of  title  3  of  chapter  IX  of  the  code.  (Co.  Civ.  Proc. 
§  1878). 

Article  1  of  title  3  of  chapter  IX  of  the  code  contains 
the  provisions  for  taking  depositions  before  trial.  See 
on  that  subject,  vol.  II,  p.  1,  et  seq. 

Proceedings  to  obtain  a  discovery  permitted  by  this 
section  are  very  rarely  resorted  to.  When  the  discovery 
is  sought  an  application  to  the  court  should  be  made  for 
it,  on  motion  at  special  term.  The  aflfldavit  upon  which 
the  motion  is  made  should  show  the  propriety  of  it,  and 
the  reason  why  it  is  asked.  Whether  or  not  it  shall  be 
granted,  seems  to  be  discretionary  with  the  court.  The 
rules  for  the  examination  are  probably  the  same  as  for 
the  examination  of  a  party  before  trial;  and  will  be 
found  stated  at  vol.  II,  p.  1,  et  seq. 

Sec.    6.   Trial  and  judgment. 

Proceedings  upon  default  in  the  action  are  the  same 
as  those  in  any  other  action.  Judgment  can  only  be 
taken  on  application  to  the  court.  (See  vol.  II,  p.  714, 
et  seq.).  Trial  must  be  by  the  court,  at  special  term. 
(See  vol.  II,  p.  212,  et  seq.).  The  action  is  brought  to 
trial  like  any  other  case  (vol.  II,  pp.  233,  258),  and  the 
trial  is  precisely  like  that  of  any  other  equity  cause. 
(See  vol.  II,  p.  386). 

The  final  judgment  in  the  action  must  direct  and  pro- 
vide for  the  satisfaction  of  the  sum  due  to  the  plaintiff, 
out  of  any  money,  thing  in  action,  or  other  personal 
property,  belonging  to,  or  due  to  the  judgment  debtor, 
or  held  in  trust  for  him,  which  is  discovered  in  the 
action ;  whether  the  same  might  or  might  not  have  been 
originally  taken,  by  virtue  of  an  execution.  (Co.  Oiv. 
Proc.  §  1873). 

If  there  is  only  one  plaintiff  and  the  action  is  brought 
to  remove  an  obstruction  to  the  sale  of  real  estate  on 
execution,  the  usual  judgment  is  that  the  incumbrance 
be  set  aside  as  to  the  plaintiff,  and  that  a  sale  upon  the 
execution  be  had  as  though  there  were  no  incumbrance. 
The  same  judgment  is  proper  in  an  action  to  set  aside  a 
fraudulent  conveyance.     {Van  Wyck  v.  Baker,  10  Hun, 
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39;  Cole  v.  Tyler,  65  N.  Y.  73;  Belgard  v.  McLaughlin, 
9  N.  Y.  St.  Rep.  38).  If  it  appears  that  the  vendee  in  a 
fraudulent  conveyance  was  a  purchaser  for  a  valuable 
consideration,  the  judgment  should  not  set  aside  and 
annul  the  conveyance  absolutely,  but  only  as  against 
the  plaintiff,  and  direct  that  the  property  be  sold  and 
the  plaintiff's  judgment  be  paid  out  of  the  proceeds. 
(Orr  V.  Qilmore,  7  Lans.  345).  The  judgment,  how- 
ever, may  appoint  a  receiver  of  the  property  and  require 
the  defendant  to  convey  to  the  receiver  and  authorize 
the  receiver  to  sell  the  property  and  apply  the  same  to 
the  discharge  of  the  plaintiff's  claim.  {Union  Nat. 
Bank  v.  Warner,  12  Hun,  306 ;  Chautauqua  Co.  Bank  v. 
Eisley,  19  N.  Y.  369 ;  Cole  v.  Tyler,  supra;  Co.  Civ.  Proc. 
§  1877). 

It  is  better  in  all  cases  where  it  is  practicable  to  direct 
the  property  to  be  sold  on  execution.  The  obvious  effect 
of  appointing  a  receiver  to  sell  the  property  and  direct- 
ing a  conveyance  to  him  is,  in  the  first  place  to  cut  off 
the  right  of  the  judgment  debtor  to  redeem ;  that  right  is 
secured  to  him  as  the  judgment  debtor  by  the  terms  of 
the  statute,  notwithstanding  he  may  have  parted  with 
all  his  interest  in  the  land  by  a  prior  fraudulent  or  a 
subsequent  honest  conveyance.  The  more  material  con- 
sequence is  that  other  creditors  by  judgments  or  decrees 
whose  debts  are  also  liens  if  the  debtor's  prior  convey- 
ance is  tainted  with  fraud,  are  also  deprived  of  the 
right  secured  by  law  to  improve  their  condition  by 
acquiring  an  interest  and  affecting  the  situation  of  the 
purchaser  at  the  sherift''s  sale.  The  appropriate  object 
of  the  action  so  far  as  it  relates  to  lands  in  which  the 
debtor  has  a  legal  estate,  subject  to  the  statutory  lien  of 
judgments  against  him,  is  fully  obtained  when  a  judg- 
ment is  pronounced  clearing  away  the  fraudulent  ob- 
struction to  the  ordinary  legal  remedy  by  execution.  If 
•the  court,  however,  proceeds  further  and  directs,  first  an 
assignment  by  the  debtor  and  a  receiver  and  then  a  sale 
by  the  latter  for  the  purpose  of  satisfying  the  debt  which 
is  the  foundation  of  the  suit,  the  purchaser  will  un- 
doubtedly acquire  a  title.  The  fraudulent  conveyance 
being  annulled  by  the  judgment,  the  receiver  under  the 
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assignment  to  him  takes  the  title  which  he  can  convey 
to  a  purchaser ;  but  the  title  of  the  receiver  and  of  a  pur- 
chaser from  him  rests  upon  the  debtor's  own  convey- 
ance made  under  the  direction  of  the  court,  and  has  no 
relation  to  the  judgment.     When  the  creditor  takes  this 
course  instead  of  falling  back  upon  his  legal  remedy,  he 
abandons  the  lien  of  his  judgment,  and  seeks  satis- 
faction of  his  debt  out  of  the  debtor's  property  gener- 
ally.     {Chautauqua  Go.  Bank  v.  Bisley,  19  N.  Y.  369). 
The  purchaser  under  the  receiver's  sale  takes  his  title 
as  of  the  time  of  the  debtor's  conveyance  to  the  receiver, 
subject  to  the  liens  of  prior  judgments.     {White's  Bank 
of  Buffalo  V.  Farthing,  101  N.  Y.  344).     If  an  action  is 
brought  to  assert  a  lien  upon  the  real  and  personal 
property,  the  judgment  should  direct  that  the  personal 
property  shall  be  first  applied  to  the  payment  of  the 
judgment  upon  which  the  action  is  brought.     {Vrooman 
V.  Glow,  25  Wk.  Dig.  139).      Of  course,  where  a  judg- 
ment creditor  is  successful  in  his  attack  on  a  fraudulent 
assignment  for  the  benefit  of  creditors,  the  assignment 
is  set  aside  as  to  him  only,  and  not  as  between  the 
assignor  and  assignee  and  the  creditors  not  attacking 
the  assignment.      {Lees  v.  Hayden,  78  Hun,  370).     So, 
where  a  conveyance  is  declared  void  as  to  the  plaintiff, 
and  the  property  is  directed  to  be  sold,  the  judgment 
should  direct  the  surplus  to  be  paid  to  the  grantee;  it 
is  erroneous  to  direct  it  to  be  paid  to  the  county  treas- 
urer and  held  subject  to  the  further  direction  of  the 
court,  if  there  is  but  one  judgment  to  be  satisfied,  or 
unless  the  action  is  brought  by  one  creditor  for  the 
benefit  of  all  who  choose  to  come  in.      {Wood  v.  Hunt, 
38  Barb.  302;  Welch  v.  Tobias,  7  N.  Y.  St  Eep.  297). 
Where    several    conveyances    are    attacked    as    being 
fraudulent,  and  they  are  held  to  be  fraudulent,  the 
court  is  not  bound  to  consider  the  question  as  to  how 
far  the  effect  of  the  judgment  shall  be  limited  by  the 
amount  of  the  plaintiff's  claims,  but  has  the  power  to 
set  them  all  aside  as  to  the  plaintiff.     {Metcalf  v.  Moses, 
161  N.  Y.  587).      Where  the  action  is  brought  by  a 
creditor  of  an  insolvent  deceased  (as  allowed  by  section 
7  of  the  Personal  Property  Law  and  section  232  of  the 
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Real  Property  Law ) ,  the  action  is  really  representative, 
and  the  creditor  stands  in  the  place  of  the  executor,  so 
the  judgment  should  not  provide  for  a  payment  to  the 
plaintiff  but  for  a  pro  rata  distribution  among  all  the 
creditors.       (Campbell  v.  Heiland,  55  App.  Div.  95). 

Where  several  creditors  join  in  the  action,  or  where 
the  action  is  brought  by  one  for  the  benefit  of  all,  it  is 
proper  practice  to  appoint  a  receiver  and  direct  the 
defendant  to  convey  to  him,  and  to  authorize  him  to  sell 
the  real  estate  and  pay  the  proceeds  upon  the  several 
judgments  or  claims  in  their  proper  order.  {Shand  v. 
Hanley,  71  N.  Y.  319 ;  Belgard  v.  McLaughlin,  9  N.  Y. 
St.  Rep.  38).  The  defendant  should  be  directed  to 
convey  to  the  receiver.  In  such  case  it  is  usual  to 
appoint  a  referee  before  whom  all  creditors  who  choose 
to  come  in  may  prove  their  claims,  and  their  right  to 
join  in  the  judgment.  Only  such  creditors  will  be  en- 
titled to  come  in,  as  have  exhausted  their  remedy  at  law 
before  the  commencement  of  the  creditor's  action. 
{Glaflifi  Y.. Gordon,  39  Hun,  54).  If  it  is  necessary  to 
take  an  account  or  to  do  anything  to  enable  the  finnrt  to 
ascertain  the  amount  of  the  fund  in  the  hands  of  any  of 
the  defendants,  or  the  amount  which  should  be  paid  to 
the  plaintiff,  a  referee  may  be  appointed  for  that  pur- 
pose. The  proceedings  before  a  referee  so  appointed 
are  found  in  vol.  II,  pp.  410,  428  and  432,  and  subse- 
quent pages. 

If  the  purchaser  has  bought  in  good  faith  and  paid 
an  adequate  consideration,  his  title  is  good  and  cannot 
be  successfully  assailed  {Dorr  v.  Beck,  76  Hun,  540; 
affd.  on  op.  below,  149  N.  Y.  581)  ;  if,  however,  the 
grantor  had  a  fraudulent  intent,  and  if  it  appears  that 
the  grantee  is  innocent  of  fraudulent  intention,  and 
that  the  conveyance  is  made  for  a  valuable  considera- 
tion, but  that  the  considel^ation  was  so  inadequate  that 
it  would  be  inequitable  to  allow  the  deed  to  stand  as  a 
conveyance,  the  court  will  not  set  aside  the  conveyance 
altogether,  but  will  permit  it  to  stand  as  security  for  the 
sum  actually  paid.  {Boyd  v.  Dunlap,  1  Johns.  Oh. 
478;  Va7h  Wyck  v.  Baker,  16  Hun,  168;  Glift  v.  Moses, 
75  Hun,  517;  affd.  on  op.  below,  151  N.  Y.  628).      If, 
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however,  it  appears  that  the  grantee  knowingly  par- 
ticipated in  the  fraud,  he  will  not  be  entitled  to  pro- 
tection to  any  extent,  although  he  may  have  paid  a 
valuable  consideration  for  the  transfer.  {Davis  v.  Leo- 
pold, 87  N.  Y.  620).  A  party  bargaining  with  the 
debtor  with  fraudulent  intent  does  it  at  the  peril  of  hav- 
ing that  which  he  receives  taken  from  him  by  creditors 
whom  he  is  attempting  to  defraud,  without  having  any 
remedy  to  recover  what  he  parts  with  in  carrying  out 
his  bargain.  The  law  in  such  a  case  will  leave  him  in 
the  snare  his  own  devices  have  laid.  {Briggs  v.  Merrill, 
58  Barb.  389;  Union  Natl.  Bank  v.  Warner,  12  Hun, 
306).  In  Swift  v.  Hart  (35  Hun,  128),  however,  the 
court  disregarded  the  limitation  laid  down  in  the  pre- 
ceding cases,  and  protected  the  assignee,  although  it 
was  conceded  that  he  not  only  was  a  party  to  the  fraudu- 
lent intent,  but  devised  it  for  the  purpose  of  defrauding 
creditors.  Where,  however,  it  appears  that,  prior  to 
the  fraudulent  transfer,  the  property  has  been  pledged 
to  secure  a  valid  debt  to  a  party  not  connected  with  the 
fraud,  and  that  the  fraudulent  transferee  received  only 
the  surplus  of  the  avails  of  the  property  after  the  de- 
duction of  the  debt,  the  creditors  can  recover  of  such 
fraudulent  transferee  only  the  value  of  such  surplus. 
{Hamilton  Nat.  Bk.  V.  Halsted,  134  N.  Y.  520).  If  an 
equitable  cause  of  action  is  not  established  the  judge 
must  dismiss  the  complaint;  the  court  cannot  order  a 
personal  judgment  against  the  judgment  debtor.  {Sage 
V.  Mosher,  28  Barb.  287;  Glaflin  v.  Maguire,  45  N.  Y. 
Super.  Ct.  Eep.  521).  Where  the  conveyance  has  been 
set  aside  the  fraudulent  grantee  or  assignee  may  be 
compelled  to  account  for  and  pay  over  rents  and  profits 
or  other  ihoneys  received  by  him  under  his  transfer 
{Loos  v.  ^yilkinson,  110  N.  Y.  195) ;  unless  it  appears 
that  he  has  in  good  faith  applied  them  according  to  the 
terms  of  the  trust  before  the  action  was  commenced. 
{Colhiml  V.  Read,  24  N.  Y.  505).  If  the  action  is 
brought  to  reach  choses  in  action,  or  the  distributive 
share  of  the  debtor  in  the  estate  of  an  ancestor,  the 
proper  judgment  is  to  direct  the  appointment  of  a  re- 
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ceiver,  and  to  direct  the  defendant  to  assign  such  prop- 
erty to  the  receiver,  and  requiring  the  receiver  to  apply 
the  proceeds  to  the  payment  of  the  plaintiff's  debt  and 
costs.  {McArthur  v.  Hoysradt,  11  Paige,  495) .  Where 
the  action  is  brought  to  reach  the  surplus  income  of  a 
fund  of  which  the  debtor  is  the  beneficiary,  the  judg- 
ment may  fix  the  amount  proper  for  the  support  of  the 
debtor,  or  may  send  it  to  a  referee  to  ascertain  that  fact ; 
and  may  direct  that  the  surplus  may  be  paid  to  the 
plaintiff  until  his  judgment  is  satisfied;  or  may  appoint 
a  receiver  and  direct  the  surplus  to  be  paid  to  him  from 
time  to  time,  and  require  him  to  pay  the  judgment. 
{Williams  v.  Tliorn,  70  N.  Y.  270). 

The  final  judgment  in  the  action  must  also  direct  and 
provide  for  the  satisfaction  of  the  sum  due  to  the  plain- 
tiff, out  of  the  interest,  if  any,  of  the  judgment  debtor, 
in  a  contract  for  the  purchase  of  real  property  by  him,; 
either  by  selling  the  interest,  or  by  transferring  it  to  the 
judgment  creditor,  in  such  a  manner  and  upon  such 
terms,  as  the  court  deems  most  conducive  to  the  inter- 
ests of  the  parties.  Where  the  person,  bound  to  per- 
form the  contract  to  the  judgment  debtor,  is  a  defend- 
ant in  the  action,  the  final  judgment  may  direct  a 
specific  performance  of  the  contract  to  the  judgment 
creditor,  or,  where  the  interest  in  the  contract  is 
directed  to  be  sold,  to  the  purchaser.  (Co.  Civ.  Proc. 
§  1874). 

In  a  case  specified  in  section  1874  the  value  of  the 
interest  of  the  judgment  debtor  holding  the  contract 
must  be  ascertained,  under  the  direction  of  the  court; 
and  so  much  thereof  as  is  necessary  must  be  applied 
to  the  payment  of  the  sum  due  to  the  plaintiff,  and  the 
residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 
(Co.  Civ.  Proc.  §  1875). 

The  judgment  in  an  action  brought  under  section  7 
of  the  personal  property  law  by  the  creditor  of  a  de- 
ceased insolvent  debtor,  may  provide  for  the  sale  of  the 
property  involved,  when  a  conveyance  or  transfer 
thereof  is  set  aside,  and  that  the  proceeds  thereof  be 
brought  into  court  or  paid  into  the  proper  surrogate's 
28 
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court  to  be  administered  according  to  law.  (The  Per- 
sonal Property  Law,  §  7 ) .  The  same  provision  is  found 
in  section  232  of  the  Real  Property  Law.  Of  course, 
such  creditors  as  were  not  made  parties  to  an  action  of 
this  kind  and  who  never  took  any  position  in  hostility 
to  the  alleged  fraudulent  assignment  for  benefit  of  cred- 
itors, are  not  bound  by  the  judgment  in  the  action  and 
may  proceed  under  the  assignment.  {Matter  of  TJioe- 
sen,  62  App.  Div.  87).  As  to  what  constitutes  an  elec- 
tion of  remedies,  see  Matter  of  Garver  ( 176  N.  Y.  386 ) . 
Costs  in  the  actions  discussed  in  this  chapter  are  in 
the  discretion  of  the  court.     See  vol.  II,  p.  559,  et  seq. 
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AETICLE  I. 

ACTION   BY   OR   AGAINST  UNINCORPORATED   ASSOCIATION. 

SECTION. 

1.  By  or  against  whom  brought. 

2.  Judgment  in  such  action. 

3.  Action  against  member,  after  execution  against  the  association 

returned  unsatisfied. 

Sec.    1.    By  or  against  tphoin  brought. 

An  action  or  special  proceeding  may  be  maintained, 
by  the  president  or  treasurer  of  an  unincorporated  as- 
sociation, consisting  of  seven  or  more  persons,  to  re- 
cover any  property,  or  upon  any  cause  of  -action,  for  or 
upon  which  all  the  associates  may  maintain  such  an 
action  or  special  proceeding,  by  reason  of  their  interest 
or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president 
or  treasurer  to  recover  from  one  or  more  members  of 
such  association  his  or  their  proportionate  share  of  any 
moneys  lawfully  expended  by  such  association  for  the 
benefit  of  such  associates,  or  to  enforce  any  lawful  claim 
of  such  association  against  such  member  or  members. 
An  action  or  special  proceeding  may  be  maintained, 
against  the  president  or  treasurer  of  such  an  associa- 
tion, to  recover  any  property,  or  upon  any  cause  of 
action,  for  or  upon  which  the  plaintiff  may  maintain 
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such  an  action  or  special  proceeding,  against  all  the 
associates,  by  reason  of  their  interest  or  ownership,  or 
claim  of  ownership  therein,  either  jointly  or  in  com- 
mon, or  their  liability  therefor,  either  jointly  or  sever- 
ally. Any  partnership,  or  other  company  of  persons, 
which  has  a  president  or  treasurer,  is  deemed  an 
association,  within  the  meaning  of  this  section.  (Co. 
Civ.  Proc.  §  1919;  as  amended  by  chap.  184,  Laws  of 
1900). 

This  section  is  taken  from  chapter  258  of  the  Laws  of 
1849,  as  amended  by  chapter  455  of  the  Laws  of  1851. 
The  amendment  of  1900  added  the  second  sentence. 
The  section  is  cited  and  the  cases  under  it  collected  in 
vol.  I,  p.  145,  to  which  reference  is  made. 

Except  as  otherwise  provided  by  statute,  members 
of  joint  stock  associations  are  partners;  and  their  lia- 
bility is  the  same  as  that  of  members  of  other  partner- 
ships. {Moore  v.  Brink,  4  Hun,  402;  People  ex  rel. 
Winchester  v.  Coleman,  133  N.  Y.  279,  285).  A  joint 
stock  company  may  be  said  to  be  a  partnership  with 
some  of  the  powers  of  a  corporation.  {Matter  of  Jones, 
172  N.  Y.  575;  Colton  v.  Raymond,  41  Misc.  580).  The 
substantive  law  concerning  such  associations  has  been 
revised  and  codified  in  the  Joint  Stock  Association  Law, 
chapter  235,  Laws  of  1894. 

Under  the  provisions  of  section  1919  of  the  code,  the 
president  or  .treasurer  of  one  of  the  associations  men- 
tioned in  such  section,  is  to  be  regarded  for  the  purposes 
of  the  action  by  or  against  the  corporation  as  substan- 
tially a  corporation  sole.  ( Westcott  v.  Fargo,  61  N.  Y. 
542).  Under  section  4  of  chapter  258  of  the  Laws  of 
1849,  as  amended  by  chapter  153  of  the  Laws  of  1853,  an 
action  against  all  the  members  of  a  joint  stock  associa- 
tion could  not  be  brought  in  the  first  instance;  but  an 
action  upon  the  claim  against  the  association  must  first 
be  brought  against  the  president  or  treasurer  under  the 
provisions  of  the  law  of  1849 ;  and  no  action  lay  against 
the  members  until  the  execution  against  the  officer  had 
been  returned  unsatisfied.  {Witherhead  v.  Allen,  4 
Abb.  Ct.  App.  Dec.  628).  In  Flagg  v.  Smft  (25  Hun, 
623),  which  Avas  decided  after  the  code  went  into  effect, 
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the  same  rule  was  laid  down.  It  is  quite  clear,  how- 
ever, that  that  case  was  erroneously  decided.  The  code 
provides  that  the  permission  to  sue  the  president  or 
treasurer  does  not  prevent  an  action  from  being  main- 
tained by  or  against  all  the  members  of  the  association. 
'(Co.  Civ.  Proc.  §  1923).  Since  the  passage  of  the  code, 
it  has  been  held  that  one  having  a  claim  against  a  joint 
stock  association  consisting  of  seven  or  more  members 
may  bring  his  action  either  against  the  president  or 
treasurer  under  section  1919  of  the  code,  or  against  all 
of  the  members  of  the  association,  at  his  option.  {Hum- 
bert V.  Aheel,  7  Civ.  Proc.  Rep.  417).  The  same  rule 
was  laid  down  in  the  case  of  Hudson  v.  Spaulding  (25 
N.  Y.  St.  Rep.  256),  in  which  case  Flagg  v.  Smft 
(supra),  was  overruled.  {Schwartz  v.  Wechler,  2 
Misc.  67 ) .  Where,  however,  an  action  has  been  brought 
against  the  president  or  treasurer,  or  a  counterclaim 
has  been  made  against  the  association  in  an  action 
brought  by  an  officer,  another  action  for  the  same  cause 
cannot  be  brought  against  the  members  of  the  associa- 
tion or  any  of  them  until  judgment  has  been  rendered  in 
the  first  action  and  execution  issued  and  returned 
wholly  or  partly  unsatisfied.  (Co.  Civ.  Proc.  §  1922; 
Humbert  v.  Abeel,  supra).  If  an  association  has  no 
president  or  treasurer,  the  action  may  be  brought  by 
or  against  a  person  exercising  corresponding  functions 
{Thompson  V.  Colonial  Assurance  Co.,  33  Misc.  37; 
affd.,  60  App.  Div.  325)  ;  or  against  a  firm  exercising 
such  functions.  {N.  Y.  Board  of  Fire  JJndertvi'iters  v. 
Whipple  &  Co.,  36  App.  Div.  49).  If  the  association 
has  ceased  to  exist  an  action  will  not  lie  against  an 
officer  under  section  1919,  and  such  an  objection  may 
be  taken  by  answer.  (Peckner  v.  Webb,  35  Misc.  291). 
Plaintiff  must  allege  and  prove  that  all  the  members  of 
the  association  are  liable,  jointly  or  severally,  to  pay 
his  claim.  {3IcCabe  v.  Goodfellow,  133  N.  Y.  89). 
The  action  may  be  maintained  for  a  tort  where  all  the 
members  are  charged  with  committing  the  tort  through 
the  association.  {Rourhe  v.  Ellc  Drug  Co.,  75  App. 
Div.  145).  In  an  action  for  conspiracy,  the  individual 
members  may  be  joined  as  defendants  with  the  oflficer 
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sued,  where  such  individual  members  are  charged  with 
personal  wrongdoing.      {April  v.  Beard,  32  App.  Div. 
226).     If  a  judgment  on  contract  is  recovered  against 
an  individual  member  of  an  association,  the  cause  of 
action  against  all  is  merged  in  the  judgment.      ( United 
Press  V.  Ahell  Co.,  87  App.  Div.  344).     An  action  can 
not  be  brought  against  an  association  as  a  corporation, 
nor  is  service  of  the  summons  upon  the  secretary  suffi- 
cient {Hanke  v.  Cigar  Makers'  Union,  27  Misc.  529) ; 
but  the  defect  is  waived  by  a  general  appearance  in  the 
action  {Mack  v.  American  Express  Co.,  20  Misc.  215) ; 
and  where  the  proper  officer  has  been  served  the  courts 
are  liberal  in  allowing  amendment  {Messier  v.  Schwarz- 
kopf   and    Dover,    35    Misc.    72;    Munziger    V.     The 
Courier  Co.,  82  Hun,  575)  ;  and  where  a  corporation 
improperly  sues  as  an  association  by  its  president,  the 
court  has  poAver  to  amend  by  striking  out  the  name  of 
the  president  from  the  title  of  the  action.      {Dean  v. 
Oilhert,  92  Hun,  427).     Where  it  is  conceded  that  the 
person  served  with  the  summons  has  ceased  to  be  an 
officer  of  the  association,  the  service  should  be  set  aside 
on  his  motion.      {Mason  v.  Holmes,  30  Misc.  719).    The 
fact  that  an  association,  against  an  officer  of  which  an 
action  is  brought,  has  less  than  seven  members  is  a 
matter    of   defense    to    be    established    by    defendant. 
{Boyd  V.  Gernant,  82  App.  Div.  456).     Under  certain 
circumstances  a  subordinate  lodge  may  be  sued  as  an 
association  for  a  sick  benefit  even  though  the  grand 
lodge  is  incorporated  {Boyd  v.  Gernant,  supra)  ;  and 
a  local  branch  may  sue  by  its  treasurer  to  recover  an 
indebtedness,    although    it   has    been    deprived    of   its 
.  charter  by  the  general  governing  body.       {Wicks  v. 
Monahan,  130  N.  Y.  232).      Section  1919  cloes  not  au- 
thorize an  application  for  a  writ  of  mandamus  to  com- 
pel the  New  York  Stock  Exchange  to  reinstate  an  ex- 
pelled member.      {Weidenfeld  V.  Keppler,  84  App.  Div. 
235).     The  provisions  of  section  1919  of  the  code  apply 
to  social  clubs.      (See  vol.  I,  p.  145,  and  cases  cited). 
So  far,  however,  as  the  liability  of  members  is  con- 
cerned,   there    is    a    distinction    between    associations 
formed  for  the  purpose  of  pecuniary  profit  and  those 
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formed  for  other  objects.  (McCabe  v.  Goodfellow,  133 
N.  Y.  89 ) .  In  the  case  of  clubs  and  voluntary  associa- 
tions generally  the  rights  of  the  individual  members  are 
usually  fixed  by  contract.  [Wicks  v.  Monahan,  130 
N.  Y.  232).  In  the  absence  of  any  constitution  or  of 
any  contract  between  the  members,  the  court  in  de- 
termining the  right  of  plaintiff,  claiming  to  be  presi- 
dent, to  maintain  an  action  for  a  voluntary  unincor- 
porated association,  will  be  guided  by  the  law  of  cor- 
porations and  that  of  partnerships,  so  far  as  applica- 
ble, and  also  by  the  ordinary  parliamentary  rules  of 
deliberative  bodies.  (Ostrom  v.  Greene,  161  N.  Y.  353). 
A  member  of  an  association  may  under  the  provisions  of 
this  section  maintain  an  action  against  the  president  or 
treasurer  for  any  claim  which  he  has  against  the  associa- 
tion. {Saltsman  v.  Schults,  14  Hun,  256;  Sanders  v. 
Euling,  8  Civ.  Proc.  Rep.  166;  Westcott  v.  Fargo ^  61 
N.  Y.  542).  In  McMahon  v.  Rauhr  (47  N.  Y.  67)  there 
is  a  dictum  that  a  member  of  an  association  cannot 
maintain  an  action  against  the  officers  thereof  under 
this  section.  That  proposition,  however,  was  not  neces- 
sary to  the  disposition  of  the  case ;  and  since  the  decision 
of  the  cases  cited  above,  it  can  hardly  be  said  to  be  the 
law.  The  president  or  treasurer  may  sue  a  member  of 
a  corporation  on  .contract  or  for  a  penalty  or  for  an 
injunction.  (See  cases  cited  in  vol.  I,  p.  145;  McGlynn 
v.  Post,  21  Abb.  N.  C.  97;  see,  also.  Van  Aernam  v. 
Bleistein,  102  N.  Y.  355). 

The  death  or  legal  incapacity  of  a  member  of  the 
association  does  not  affect  an  action  or  special  proceed- 
ing, brought  as  prescribed  in  section  1919.  If  the  oflS- 
cer,  by  or  against  whom  it  is  brought,  dies,  is  removed, 
resigns,  or  becomes  otherwise  incapacitated,  during  the 
pendency  thereof,  the  court  must  make  an  order,  direct- 
ing it  to  be  continued  by  or  against  his  successor  in 
office,  or  any  other  officer,  by  or  against  whom  it  migjit 
have  been  originally  'commenced.  (Co.  Civ.  Proc.  § 
1920). 

It  is  stated  by  Mr.  Throop  in  his  note  to  this  section, 
that  the  object  of  the  finaV  clause  was  to  permit  the 
action   or   special   proceeding  to   be   continued   by  or 
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against  the  treasurer  when  the  president  dies,  and  vice 
versa.  He  states  that  a  case  actually  has  happened 
where  the  president  of  an  association  died  while  the 
action  was  pending  against  him,  and  no  successor  hav- 
ing been  appointed,  the  court  held  that  it  had  no  power 
to  permit  the  action  to  be  continued  against  the  treas- 
urer. This  section  is  made  to  avoid  any  such  holding  in 
the  future.  As  to  the  manner  of  making  an  application 
to  substitute  the  new  officer,  see  vol.  I,  p.  814. 

The  proceedings  in  the  action  are  like  those  in  any 
other  action  of  the  same  nature.  The  same  may  be  said 
of  the  pleadings.  The  complaint,  however,  should  set 
up  the  existence  of  the  joint  stock  association,  and  that 
the  officer  who  was  made  a  party  plaintiff  or  defendant 
is  such  an  officer,  and  should  show  that  the  contract  was 
made  by  or  with  the  association,  or  that  the  cause  of 
action  existed  in  favor  of  or  against  it,  as  distinguished 
from  an  officer;  if  the  allegation  is  as  to  the  officer,  it 
does  not  set  out  a  good  cause  of  action  against  the 
association.  (Ogdensburgh  Bank  v.  Van  Rensselaer,  6 
Hill,  240;  Delafield  v.  Kinney,  24  Wend.  345;  McCa'be 
V.  Goodfellow,  133  N.  Y.  89).  In  such  an  action  the 
officer  against  whom  it  is  brought  cannot  be  arrested 
(Co.  Civ.  Proc.  §  1921);  nor  can  his  property  be  at- 
tached on  the  ground  of  the  non-residence  of  all  the 
associates  {Mertz  v.  IPenouillet,  13  App.  Div.  222). 

Sec.   2.   Judgment  in  snch  action. 

The  judgment  in  such  action  is  to  be  entered  as  in 
every  other  action  of  the  same  nature. 

A  judgment  against  the  officer  does  not  authorize  an 
execution  to  be  issued  against  his  property,  or  his  per- 
son; nor  does  the  docketing  thereof  bind  his  real  prop- 
erty or  his  chattels  real.  Where  such  a  judgment  is  for 
a  sum  of  money,  an  execution  issued  thereupon  must 
require  the  sheriff  to  satisfy  the  same,  out  of  any  per- 
sonal or  real  property  belonging  to  the  association,  or 
owned,  jointly  or  in  common,  by  all  the  members  thereof. 
( Co.  Civ.  Proc.  §  1921 ;  as  amended  by  chap.  293,  Laws 
of  1898). 
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Judgment  should  be  entered  against  the  president,  as 
such,  and  not  against  the  association ;  but  such  a  judg- 
ment binds  the  joint  property  of  the  association,  and 
does  not  affect  the  individual  property  of  the  officer 
against  whom  it  is  entered.  {ISfatl.  Bank  v.  VanDer- 
werlcer,  14.  N.  Y.  234).  Prior  to  the  amendment  of 
1898  the  real  property  of  the  association  was  not  bound 
by  the  judgment;  if  the  creditor  wished  to  reach  the  real 
property  he  was  obliged  to  sue  the  members  of  the 
association  individually. 

Sec.    3.    Action   against   member,    after   execution  against   the 
association  returned  unsatisfied. 

After  final  judgment  has  been  entered  against  an  offi- 
cer as  prescribed  in  the  former  sections  of  this  article, 
and  an  execution  issued  thereon  has  been  returned 
wholly  or  partly  unsatisfied,  the  party  in  whose  favor 
the  execution  was  issued,  may  maintain  an  action,  as 
follows : 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recover- 
ing upon  a  counterclaim,  he  may  maintain  an  action 
against  the  members  of  the  association,  or,  in  a  proper 
case,  against  any  of  them,  as  if  the  first  action  had  not 
been  brought,  or  the  counterclaim  had  not  been  made, 
as  the  case  requires ;  and  he  may  recover  therein,  as  part 
of  his  damages,  the  costs  of  the  first  action,  or  so  much 
thereof,  as  the  sum,  collected  by  virtue  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not 
within  subdivision  first  of  this  section,  he  may  maintain 
an  action,  to  recover  the  sum  remaining  uncollected, 
against  the  persons  who  composed  the  association,  when 
the  action  against  him  was  commenced,  or  the  survivors 
of  them. 

But  this  section  does  not  affect  the  right  of  the  per- 
son, in  whose  favor  the  judgment  in  the  first  action  was 
rendered,  to  enforce  a  bond  or  undertaking,  given  in  the 
course  of  the  proceedings  therein.  (Co.  Civ.  Proc. 
§  1922). 

As  has  been  stated  above,  joint  stock  associations  are 
partnerships,  and  the  rules  governing  the  action  brought 
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under  this  section,  are  the  rules  which  apply  to  like 
actions  against  the  members  of  a  firm.  ( Witherhead  v. 
Allen,  4  Abb.  Ct.  App.  Dec.  628;  Moore  v.  Brink,  4  Hun, 
402). 

An  action  upon  the  claim  must  be  brought  against 
the  survivors  of  the  joint  stock  association  before  the 
executors  of  a  deceased  member  can  be  sued  upon  it. 
{Moore  v.  Brink,  supra).  The  complaint  should  set  out 
a  subsisting  cause  of  action  against  the  association  on 
the  original  demand,  as  the  liability  is  on  that  cause  of 
action,  and  not  upon  the  judgment.  {Witherhead  v. 
Allen,  supra).  In  addition  to  setting  out  the  cause  of 
action  against  the  association,  the  complaint  should 
allege  the  recovery  of  the  judgment,  the  issue  of  an 
execution  and  its  return  wholly  or  partly  unsatisfied,  as 
the  case  may  be,  the  amount  collected  upon  the  judg- 
ment, and  the  amount  remaining  due  thereon.  The 
demand  of  judgment  should  be  for  the  remainder  due 
upon  the  execution,  including  the  costs  of  the  first 
action.  Before  the  code,  the  plaintiff  in  such  an  action 
could  not  recover  the  costs  of  the  action  against  the 
association.  {Witherhead  v.  Allen,  supra).  This  was 
changed  by  section  1922  of  the  code,  as  we  have  seen. 
That  section,  however,  makes  no  other  change  in  the 
effect  of  the  judgment;  and  the  judgment  is  no  evidence 
against  the  members,  upon  an  action  against  them, 
except  so  far  perhaps  as  to  limiting  the  amount  of  the 
recovery  against  them  to  an  amount  no  greater  than 
that  due  upon  the  judgment;  and  it  will  not  establish 
the  right  of  the  plaintiff  to  recover  against  the  members 
of  the  association,  nor  does  it  preclude  individual  mem- 
bers when  sued  for  the  same  debt  from  contesting  their 
liability  for  the  debts  of  the  association.  {Allen  v. 
Clark/Q5  Barb.  563;  Peckncr  v.  WeM,  35  Misc.  291, 
292). 

Where  an  action  is  brought  against  the  members  of 
the  association,  as  prescribed  in  subdivision  first  of  sec- 
tion 1922,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return,  of  the 
first  execution  issued  upon  the  final  judgment  rendered 
therein,  is  not  a  part  of  the  time  limited  by  law,  for  the 
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commencement  of  the  second  action.  (Co.  Civ.  Proc. 
§  1923). 

Where  an  action,  authorized  by  a  law  of  the  state,  is 
brought  against  one  or  more  persons,  as  stockholders  of 
a  corporation  or  joint-stock  association,  an  objection  to 
any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
that  the  plaintiff  has  joined  Avith  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock- 
books  of  the  corporation  or  association,  as  a  stockholder 
thereof,  by  the  name  so  appearing;  but  who  is  mis- 
named, or  dead,  or  is  not  liable  for  any  cause.  In  such 
a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings 
and  other  papers,  without  prejudice  to  the  previous  pro- 
ceedings, by  substituting  the  true  name  of  the  person 
intended,  or  by  striking  out  the  name  of  the  person  who 
is  dead,  or  not  liable,  and,  in  a  proper  case,  inserting  the 
name  of  his  representative  or  successor.  (Co.  Civ. 
Proc.  §  1813). 

The  provisions  of  section  1813  apply  to  an  action 
brought  under  section  1922  of  the  code  against  the  mem- 
bers of  any  association  which  keeps  a  book  for  entry 
of  changes  in  the  membership  of  the  association,  or  the 
ownership  of  its .  property,  and  to  each  book  so  kept. 
(Co.  Civ.  Proc.  §  1924). 
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ARTICLE  II. 

taxpayer's  action  to  prevent  waste. 

SECTION. 

1.  Who  may  maintain  such  action,  and  for  what. 

2.  Security  by  plaintiff. 

3.  Who  must  be  defendants. 

4.  Proceedings  in  the  action. 

5.  Judgment. 

Sec.    1.   Wlio  may  maintain  sucli  action,   and  for  irliat. 

By  the  rules  of  law  as  established  by  the  courts  before 
the  year  1872,  taxpayers  were  entirely  without  remedy 
for  any  abuse  or  misuse  of  the  credit  of  any  municipal 
corporation,  or  for  any  waste  or  destruction  of  its  prop- 
erty or  funds,  no  matter  how  gross  the  fraud  or  wanton 
the  robbery ;  and  notwithstanding  the  officers  of  the  cor- 
poration, those  whom  the  law  had  put  in  authority  to 
watch  over  and  protect  their  constituents  and  guard 
their  interests,  were  faithless  to  their  duty,  or  con- 
federated with  wrongdoers.  (Roosevelt  v.  Draper,  23 
N.  Y.  318).  Neither  was  there  any  authority  in  the 
state  by  its  attorney-general  to  intervene  by  action  to 
protect  the  property  rights  and  interests  of  municipal 
corporations.  (People  v.  Ingersoll,  58  N.  Y.  1;  People 
V.  Fields,  58  N.  Y.  491).  This  utter  helplessness  of  the 
taxpayer,  and  the  fact  that  he  was  entirely  at  the  mercy 
of  officials  who  might  prove  unworthy  or  criminally  un- 
faithful of  their  trust,  became  an  evil  loudly  calling  for 
correction.  Frauds  had  been  accomplished  and  munici- 
palities wasted  and  burdened  without  redress,  until  the 
legislature  found  it  necessary  to  enact  statutes  with  the 
view  of  remedying  the  defect  in  the  law  and  to  give  the 
taxpayer  a  concurrent  action  with  the  corporation,  for 
the  prevention  or  correction  of  such  wrongs.  [Ayers  v. 
Lawrence,  59  N.  Y.  192).  This  necessity  resulted  first 
in  the  passage  of  chapter  161  of  the  Laws  of  1872,  which 
was  entitled  "  An  act  for  the  protection  of  taxpayers 
against  frauds,  embezzlements  and  wrongful  acts  of 
public  officers  and  agents."  This  act,  subsequently 
incorporated  in  the  code  as  section  1925,  now  provides 
that  an  action  to  obtain  a  judgment,  preventing  waste 
of,  or  injury  to,  the  estate,  funds,  or  other  property  of  a 
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county,  town,  city  or  incorporated  village  of  the  state, 
may  be  maintained  against  any  officer  thereof,  or  any 
agent,  commissioner,  or  other  person,  acting  in  its  be- 
half, either  by  a  citizen,  resident  therein,  or  by  a  corpo- 
ration, who  is  assessed  for  and  is  liable  to  pay,  or, 
within  one  year  before  the  commencement  of  the  action, 
has  paid,  a  tax  therein.  This  section  does  not  affect 
any  right  of  action  in  favor  of  a  county,  city,  town,  or 
incorporated  village,  or  any  public  officer.  (Co.  Civ. 
Proc.  §  1925;  as  amended  by  chap  524,  Laws  of  1892). 
The  amendment  of  1892  extended  to  corporations  the 
right  to  bring  the  action. 

It  was  evidently  found  that  the  provisions  of  this  sec- 
tion were  not  sufficient  to  carry  into  effect  the  inten- 
tions of  the  legislature,  and  therefore,  without  repealing 
the  section,  a  further  statute  was  enacted  upon  the 
same  subject.      That  statute,  in  so  far  as  it  provides 
for  the  right  to  maintain  this  action,  is  as  follows  (as 
amended)  :      All   officers,    agents,    commissioners    and 
other  persons  acting,  or  who  have  acted,  for  and  on 
behalf  of  any  county,  town,  village  or  municipal  corpo- 
ration in  this  state,  and  each  and  every  one  of  them 
may  be  prosecuted,  and  an  action  or  actions  may  be 
maintained,  against  them  to  prevent  any  illegal  official 
act  on  the  part  of  any  such  officers,  agents,  commis- 
sioners or  other  persons,  or  to  prevent  waste  or  injury 
to,  or  to  restore  and  make  good,  any  property,  funds  or 
estate  of  such  county,  town,  village  or  municipal  cor- 
poration, by  any  person  or  corporation  whose  assess- 
ment, or  by  any  number  of  persons  or  corporations 
jointly,  the  sum  of  whose  assessments  shall  amount 
to  one  thousand  dollars,  and  who  shall  be  liable  to  pay 
taxes    upon    such    assessment   or    assessments    in    the 
county,  town,  village  or  municipal  corporation,  to  pre- 
vent the  waste  or  injury  of  whose  property  the  action  is 
brought,  or  who  have  been  assessed  or  paid  taxes  therein 
upon  any  assessment  or  assessments  of  the  above  named 
amount  within  one  year  previous  to  the  commencement 
of  any  such  action  or  actions.     *     *     *     This  section 
shall  not  be  so  construed  as  to  take  away  any  right  of 
action  from  any  county,  town,  village  or  municipal  cor- 
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poration  or  from  any  public  officer,  but  any  right  of 
action  now  existing,  or  which  may  hereafter  exist  in 
favor  of  any  county,  town,  village  or  municipal  corpora- 
tion, or  in  favor  of  any  officer  thereof,  may  be  enforced 
by  action  or  otherwise,  by  the  persons  hereinbefore  au- 
thorized to  prosecute  or  maintain  actions;  and  whenever 
by  the  provisions  of  this  section  an  action  may  be  prose- 
cuted or  maintained  against  any  officer  or  other  person, 
his  bondsmen,  if  any,  may  be  joined  in  such  action  or 
proceeding,  and  their  liabilities  as  such  enforced  by  the 
proper  judgment  or  direction  of  the  court;  but  any  re- 
covery under  the  provisions  of  this  act  shall  be  for  the 
benefit  of,  and  shall  be  paid  to  the  officer  entitled  by  law 
to  hold  and  disburse  the  public  moneys  of  such  county, 
town,  village  or  municipal  corporation  and  shall,  to  the 
amount  thereof,  be  credited  the  defendant  in  determin- 
ing his  liability  in  the  action  by  the  county,  town,  vil- 
lage, municipal  corporation  or  public  officer.  The  pro- 
visions of  this  act  shall  apply  as  well  to  those  cases  in 
which  the  body,  board,  officer,  agent,  commissioner  or 
other  person  above  named  has  not,  as  to  those  in  which 
it  or  he  has,  jurisdiction  over  the  subject  matter  of  its 
action.      (Tax  Law,  §  264a  [Laws  1892,  chap.  301]). 

The  general  powers  conferred  by  section  1925  of  the 
code  are  not  enlarged,  but  rather  restricted  and  regu- 
lated by  this  provision  of  the  Tax  Law;  and  the  right 
of  action  is  confined  to  cases  where  the  acts  complained 
of  are  without  legal  authority  or  where  corruption  or 
fraud  is  charged;  and  the  action  cannot  be  maintained 
to  restrain  the  governing  body  of  a  city  from  official 
action  clearly  within  its  power  and  discretion,  there 
being  no  charge  of  fraud,  collusion,  corruption  or  bad 
faith,  although  it  is  averred  that  such  proposed  action 
is  unwise  and  without  due  regard  to  economy  {Talcott 
V.  City  of  Buffalo,  125  N.  Y.  280)  ;  nor  on  the  ground 
that  the  public  officers  in  entering  into  a  contract  of 
purchase  were  induced  to  do  so  by  fraud  on  the  part 
of  the  vendor  {Ziegler  v.  Ghapin,  126  N.  Y.  342)  ;  but 
it  can  be  maintained  where  the  proposed  official  act  is 
beyond  the  authority  of  such  officers  ( Ziegler  v.  Chapin, 
supra)  ;  or  where  formalities  prescribed  by  statute  have 
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not  been  complied  with  {Queens  County  Water  Go.  v. 
Monroe,  83  App.  Div.  105)  ;  or  to  prevent  the  payment 
of  a  claim  based  upon  a  contract  which  the  public  au- 
thorities had  no  power  to  enter  into.  ( Rogers  v.  Super- 
visors of  Westchester,  77  App.  Div.  501).  A  resident 
taxpayer  of  the  city  of  New  York,  in  whatever  part  of 
the  city  residing,  may  maintain  an  action  to  prevent  the 
carrying  out  of  an  illegal  contract  entered  into  by  the 
town  board  of  the  former  toAvn  of  Jamaica,  {^\'enk  v. 
Citij  of  Keiv  York,  171  N.  Y.  607).  Where  the  title  to 
office  depends,  not  upon  admitted  facts  or  indisputable 
records,  or  the  plain  letter  or  fair  construction  of  a 
statute,  but  upon  disputable  and  extraneous  facts,  such 
title  cannot  be  tried  in  a  taxpayer's  action  brought  to 
restrain  the  payment  of  a  salary,  but  must  be  tried  by 
qito  warranto,  and  until  so  tried,  the  payment  of  such 
salary  cannot  be  enjoined;  nor  does  section  27  of  the 
Civil  Service  Law  (Laws  of  1899,  chap.  370)  affect  this 
rule.  {Greene  v.  Knox,  175  N.  Y.  432).  Such  action 
will  not  lie  to  test  the  validity  of  a  classification,  pre- 
sumably made  in  good  faith,  of  positions  as  competitive 
and  non-competitire  under  the  Civil  Service  Law  ( GMt- 
tenden  v.  Wurster,  152  N.  Y.  345)  ;  but  will  lie  where 
there  is  no  pretence  of  a  compliance  with  such  law 
{Rogers  v.  Gommon  Gouncil  of  Buffalo,  123  N.  Y.  173; 
Feck  v.  Belknap,  130  N.  Y'^.  394)  ;  nor  is  it  a  defense  to 
the  action  that  the  person  appointed  is  otherwise  com- 
petent and  that  the  compensation  is  not  excessive. 
(Id. ) .  In  Stuher  v.  Goler  (164  N.  Y.  22)  the  court,  with 
the  consent  of  the  parties,  determined  the  rights  of 
claimants  to  an  office,  although  disclaiming  the  inten- 
tion of  deciding  that  a  taxpayer's  action  in  equity  will 
lie  for  such  purpose.  The  action  will  lie  to  pre- 
vent the  payment  of  a  judgment  against  a  city,  en- 
tered upon  an  unauthorized  offer  of  judgment,  and  it 
is  not  necessary  for  plaintiff  to  show  that  the  city  is 
not  justly  indebted  to  the  judgment  creditor  in  the 
amount  of  the  judgment  {Bibsh  v.  O'Brien,  164  N.  Y. 
205) ;  but  after  such  judgment  has  been  paid,  restitu- 
tion cannot  be  compelled  unless  it  is  shown  that  the 
citv  was  not  thus  indebted.      {Bush  v.  Goler,  60  App. 
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Div.  56;  affd.  without  op.,  170  N.  Y.  587).  Tlie  courts 
have  not  power  to  inquire  into  the  motives  inducing 
legislative  action,  whether  of  the  legislature  of  the  state 
or  of  the  common  council  of  a  city.  {Kittinger  v. 
Buffalo  Traction  Co.,  160  N.  Y.  377).  The  purpose  of 
the  statute  is  to  provide  ample  remedy  and'  protection 
to  the  taxpayers  against  all  wrongful  prejudicial  acts 
of  the  officers  and  agents  of  a  municipal  corporation, 
affecting  not  only  its  property  rights  but  its  credit,  and 
embraces  within  its  purview  every  means  by  which  the 
corporation  can  be  charged  pecuniarily  or  the  taxable 
property  within  its  limits  burdened  {Ayres  v.  Latorence, 
59  N.  Y.  192) ;  and  it  is  to  be  liberally  construed  for  the 
protection  of  the  taxpayers.  ( Id. ;  Queens  County 
Water  Co.  v.  Monroe,  83  App.  Div.  105). 

The  right  to  maintain  an  action  under  these  acts  is 
not  confined  to  cases  where,  before  their  passage,  an 
equitable  action  could  have  been  brought  by  the  muni- 
cipal corporation  for  the  same  kind  of  relief.  (Oster- 
Jioudt  V.  Rigney,  98  N.  Y.  222).  The  action  may  be 
brought  by  any  person  whose  assessment,  or  by  any 
number  of  persons  jointly  the  sum  of  whose  assessments 
shall  amount  to  one  thousand  dollars,  and  who  shall  be 
liable  to  pay  taxes  on  such  assessment  or  assessments  in 
the  municipal  corporation.  Within  that  provision  an 
allegation  that  the  plaintiffs  were,  as  residents  and  tax- 
payers of  the  town,  liable  to  assessment  and  taxation 
therein  in  the  prescribed  amount,  and  were  residents 
and  taxpayers  and  owners  of  real  and  personal  property 
liable  to  assessment  and  taxation  therein,  was  held  to  be 
sufficient  to  show  that  they  had  the  right  to  bring  the 
action.  {Ayres  v.  Lawrence,  59  N.  Y.  192).  A  person, 
although  a  taxpayer,  will  not  be  permitted  to  maintain 
such  an  action  if  it  appears  from  the  complaint  that  he 
has  brought  it  by  collusion  and  in  bad  faith,  or  where  it 
is  apparent  that  the  equitable  powers  of  the  court  are 
sought  to  be  used  as  a  mere  pretense  to  give  jurisdiction 
{Kimball  V.  Hewitt,  15  Daly,  124 ;  s.  c,  22  N.  Y.  St.  Kep. 
311;  Hull  V.  Ely,  2  Abb.  N.  0.  440)  ;  but  the  mere  fact 
that  a  taxpayer  has  some  private  interest  in  having  the 
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illegal  action  restrained  or  set  aside,  does  not  disqualify 
him  to  bring  the  action.     {Kingsley  v.  Bowman,  33  App. 
Div.  1,  op.  FOLLBTT,  J.,  pp.  7-10).     The  action  will  not 
lie  to  restrain  the  authorities  of  a  city  from  evicting 
plaintiff  from  real  property  belonging  to  the  city,  no 
public  interest  being  involved,  and  plaintiff  haying  an 
adequate  remedy  at  law.      {Rogers  v.  O'Brien,  153  N.  Y. 
357).     An  action  may  be  brought  under  this  statute  by 
a  taxpayer  of  a  town  against  commissioners  thereof, 
appointed  under  an  act  authorizing  municipal  corpo- 
rations to  aid  in  the  construction  of  railroads,  to  re- 
strain   a   contemplated   and    threatened   unauthorized 
issue  of  town  bonds  by  such  commissioners  {Ayers  v. 
Latcrence,  59  N.  Y.  192)  ;  or  to  restrain  their  negotia- 
tion or  payment  and  compel  the  cancellation  of  such 
bonds.     {Metzger  v.  A.  &  A.  R.  R.  Co.,  79  N.  Y.  171). 
Such  an  action  is  not  defeated  by  the  fact  that  the  ob- 
jection which  is  made  to  the  bonds  might  be  used  as  a 
matter  of  defense  in  an  action  upon  them  {Strang  v. 
Cook,  47  Hun,  46) ;  but  it  is  in  the  power  of  the  court 
to  deny  equitable  relief  where  there  has  been  great 
laches  on  plaintiff's  part  in  bringing  his  action.     ( Cal- 
houn V.  Millard,  121  N.  Y.  69).      An  action  may  also 
be  brought  under  this  statute  to  vacate  the  audit  by  a 
town  board  of  audit  of  a  claim  which  the  board  had  no 
authority  to  allow,  or  when  the  audit  was  fraudulent 
and  collusive,  and  to  restrain  the  collection  of  the  tax 
therefor.      ( Osterhoudt  v.  Rigney,  98  N.  Y.  222 ;  Rocke- 
feller v.  Taylor,  69  App.  Div.  176;  Wright  v.  Rosen- 
Moom,  52  App.  Div.  579).      An  action  may  be  main- 
tained under  this  statute  for  the  prevention  and  re- 
straint of  "  any  illegal  official  act "  on  the  part  of  the 
officers  of  any  county,  town  or  municipal  corporation; 
and  whenever  an  intended  and  threatened  act  of  the 
official  is  illegal,  the  taxpayer  is  entitled  to  sue  and  pre- 
vent the  meditated  violation  of  law,  irrespective  of  the 
consequences  of  such  violation.      The  statute  assumes 
that  any  illegal  official  act  is  or  may  be  injurious  to  the 
corporation  when  done  by  its  servant,  and  allows  him  to 
be  restrained,  simply  because  of  its  illegality  {Warrin 
29 
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V.  Baldwin,  105  N.  Y.  534 ;  Knowles  v.  City  of  New  York, 
37  Misc.  195,  198;  aflfd.,  74  App.  Div.  632;  176  N.  Y. 
430;  Bush  v.  O'Brien,  164  N.  Y.  205)  ;  but  the  legisla- 
ture did  not  intend,  by  the  statute,  to  draw  into  the 
preventive  jurisdiction  of  equity,  at  the  instance  of 
any  taxpayer,  every  proposed  illegal  official  act,  irre- 
spective of  whether  the  act  sought  to  be  restrained  in- 
volves a  waste  of  public  property  or  a  violation  of 
public  rights,  or  any  injury  to  the  interests  of  tax- 
payers, as  such.  {Rogers  v.  O'Brien,  153  N.  Y.  357). 
In  Kurtz  v.  Clausen  (38  Misc.  105)  an  agreement 
whereby  an  individual  was  given  the  privilege  to  place 
chairs  in  certain  public  parks  and  charge  for  their  use 
was  annulled  as  being  in  derogation  of  public  right. 
An  action  will  also  lie  by  a  taxpayer  of  the  city  of  New 
York  against  the  municipal  corporation  to  set  aside  an 
illegal  contract  for  the  lease  of  a  wharf  or  ferry  fran- 
chise in  that  city.  [Btarin  v.  Mayor,  etc.,  42  Hun,  549 ; 
revd.  on  other  grounds,  112  N.  Y.  206).  Where  it  ap- 
peared that  the  board  of  excise  of  a  city  was  about  to 
cancel  or  discharge  a  judgment  against  certain  defend- 
ants which  had  been  recovered  against  them  for  viola- 
tion of  the  excise  law,  for  a  much  less  amount  than  was 
due  thereon,  it  was  held  that  a  taxpayer  might  main- 
tain an  action  under  this  statute  to  restrain  such  act. 
{Standart  v.  Burt  is,  46  Hun,  82).  It  is  stated,  how- 
ever, in  Lutes  v.  Briggs  (64  N.  Y.  404)  that  the  act  was 
not  intended  to  apply  to  a  case  where  the  statute  under 
which  defendants  were  alleged  to  be  acting  gives  a 
remedy  for  the  wrong  complained  of.  A  taxpayer  can- 
not maintain  an  action  under  this  statute  to  restrain 
the  board  of  supervisors  from  raising  the  money  to  pay 
a  judgment  which  has  been  honestly  procured  against 
the  county;  the  statute  cannot  be  used  to  give  any  tax- 
payer Avithin  the  limits  of  the  municipal  corporation 
the  right  to  litigate  afresh  questions  which  have  been 
fairl}'  and  fully  decided  in  a  former  action.  {Lee  v. 
Siipervs.  of  Jefferson,  62  How.  Pr.  201).  Where  it  was 
claimed  that  the  original  bonds  of  a  town  had  been 
illegally  issued,  but  afterwards  the  town  had  lawfully 
issued  neAv  bonds  under  the  authority  of  the  statute,  to 
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retire  the  bonds  thus  claimed  to  be  void,  and  the  bonds 
last  issued  had  come  into  the  hands  of  bona  fide  pur- 
chasers, it  was  held  that  a  taxpayer  could  not  maintain 
an  action  under  this  statute  to  prevent  the  payment  of 
the  bonds  last  issued.  {Hills  v.  PeeksJcill  Sav.  Bank, 
101  N.  Y.  490) .  Where  an  action  is  brought  to  set  aside 
bonds  of  a  town  which  were  by  the  statute  made  a  lien 
upon  the  real  estate  within  the  town,  it  is  not  barred  by 
the  statute  of  limitations,  although  it  was  not  com- 
menced within  ten  years  after  the  bonds  were  issued 
and  transferred  by  the  commissioners;  the  action  for 
such  purpose  is  analogous  in  principle  to  one  instituted 
for  the  removal  of  a  cloud  upon  the  title  to  lacd. 
{Strang  v.  Cook,  47  Hun,  46).  Still,  in  such  case, 
where  it  appeared  that  the  bonds  had  been  issued  more 
than  ten  years  before,  and  the  interest  had  been  paid 
annually,  and  part  of  the  principal  had  also  been  paid, 
it  was  held  that  the  court  would  not  entertain  an  action 
by  a  taxpayer  to  compel  the  cancellation  of  the  bonds 
on  account  of  the  staleness  of  the  claim.  {Calhoun  v. 
Millard,  121  N.  Y.  69) .  Where  the  statute  under  which 
the  bonds  had  been  issued  declared  that  "  all  bonds 
issued  by  the  commissioners  shall  be  valid  and  binding 
upon  the  townri  represented  by  such  commissioners  in 
the  hands  wf  bona  fide  holders  "  a  taxpayer  was  not  per- 
mitted to  question  the  title  of  an  innocent  purchaser  of 
the  bonds  and  compel  a  cancellation  of  them  on  the 
ground  that  the  requisite  consents  for  their  issue  had 
not,  in  fact,  been  obtained.  {Alvord  v.  Syracuse  8iv. 
Bank,  98  N.  Y.  599).  Acts  of  municipal  authorities 
done  pursuant  to  an  unconstitutional  law  are  illegal 
official  acts  and  may  be  restrained  by  a  taxpayer  {Rath- 
bone  V.  Wirth,  150  N.  Y.  549;  BoJimer  v.  Haffner,  161 
N.  Y.  390)  ;  nor  is  the  action  prematurely  brought,  if 
brought  before  any  step  is  taken  under  such  law.  ( Id. ; 
Williams  v.  Boynton,  147  N.  Y.  426).  In  Hendrlckson 
V.  City  of  Neio  York  (160  N.  Y.  144)  a  ten-year  lighting 
contract,  entered  into  by  the  town  board  of  the  town  of 
Jamaica  fourteen  days  before  the  Greater  New  York 
charter  took  effect,  was  held  to  be  invalid  on  the  ground 
that  it  was  not  made  in  good  faith  and  was  in  violation 
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of  the  public  policy  disclosed  by  such  charter.  All 
alleged  illegal  acts  may  be  stated  in  the  complaint  and 
each  such  act  is  not  a  separate  cause  of  action  and  need 
not  be  stated  as  such.  {Robinson  v.  Brown,  166  N.  Y. 
159;  Barnes  v.  McGuire,  33  Misc.  438).  Mere  general 
allegations  that  the  acts  complained  of  were  fraudulent 
or  collusive  or  in  breach  of  trust  are  mere  conclusions 
and  not  averments  of  issuable  facts.  {Wallace  v.  Jones, 
83  App.  Div.  152;  Knowles  v.  City  of  New  York,  176 
N.  Y.  430). 

Sec.    Z.   Security  by  plaintiff. 

Such  person  or  persons,  corporation  or  corporations, 
upon  the  commencement  of  such  action,  shall  furnish 
a  bond  to  the  defendant  therein,  to  be  approved  by  a 
justice  of  the  supreme  court  or  the  county  judge  of  the 
county  in  which  the  action  is  brought,  in  such  penalty 
as  the  justice  or  judge  approving  the  same  shall  direct, 
but  not  less  than  two  hundred  and  fifty  dollars,  and  to 
be  executed  by  any  two  of  the  plaintiffs,  if  there  be 
more  than  one  party  plaintiff,  providing  said  j;wo  par- 
ties plaintiff  shall  severally  justify  in  the  sum  of  five 
thousand  dollars.  Said  bond  shall  be  approved  by  said 
justice  or  judge  and  be  conditioned  to  pay  all  costs  that 
may  be  awarded  the  defendant  in  such  action  if  the 
court  shall  finally  determine  the  same  in  favor  of  the 
defendant.  The  court  shall  require,  when  the  plaintiffs 
shall  not  justify  as  above  mentioned,  and  in  any  case 
may  require,  two  or  more  sufficient  sureties  to  execute 
the  bond  above  provided  for.  Such  bond  shall  be  filed 
in  the  of&ce  of  the  county  clerk  of  the  county  in  which 
the  action  is  brought,  and  a  copy  shall  be  served  with 
the  summons  in  such  action.  If  an  injunction  is  ob- 
tained as  herein  provided  for,  the  same  bond  may  also 
provide  for  the  payment  of  the  damages  arising  there- 
from to  the  party  entitled  to  the  money,  the  auditing, 
allowing  or  paying  of  which  was  enjoined,  if  the  court 
shall  finally  determine  that  the  plaintiff  is  not  entitled 
to  such  injunction.  (Tax  Law,  §  264a  [Laws  1892, 
chap.  301] ) .  The  provision  of  the  statute  requiring 
the  filing  of  the  bond  is  mandatoi'y ;  and  the  action  can- 
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not  be  maintained  w-ithout  it.  The  usual  undertaking 
given  upon  procuring  an  injunction  is  not  a  sufficient 
substitute  for  the  bond  required  by  this  statute.  {Tap- 
pen  V.  Crissey,  64  How.  Pr.  496).  But  where  a  bond 
has  been  filed  which  is  insufficient  under  the  statute, 
an  order  may  be  made,  even  after  trial,  permitting  the 
filing  of  a  new  bond  nunc  pro  tunc.  {O'Connor  v. 
Walsh,  83  App.  Div.  179. 

Sec.   3.   VHio  must  be  defendants. 

The  statute  (Tax  Law,  §  264a)  provides  that  all  offi- 
cers, agents,  commissioners  and  other  persons  acting,  or 
who  have  acted,  for  and  on  behalf  of  any  county,  town, 
village  or  municipal  corporation  in  this  state,  and  each 
and  every  one  of  them  may  be  prosecuted;  it  also  pro- 
vides that  whenever  under  its  provisions  an  action  may 
be  prosecuted  or  maintained  against  any  officer  or  other 
person,  his  bondsmen  if  any  may  be  joined  in  such 
action  or  proceeding.  The  enumeration  in  the  statute, 
of  the  persons  against  whom  an  action  may  be  brought, 
does  not  dispense  with  the  necessity  of  joining  all  other 
persons  who  may  be  directly  affected  by  the  judgment, 
and  who  are  necessary  parties  to  the  complete  determi- 
nation of  the  controversy.  {Osterhoudt  v.  Supervrs. 
of  Ulster,  98  N.  Y.  239;  Greene  v.  Knox,  175  N.  Y.  432). 
If  the  action  is  brought  to  vacate  audits  of  town  ac- 
counts, and  to  restrain  the  levying  of  a  tax  for  their 
payment,  the  persons  in  whose  favor  the  audits  were 
made  must  be  joined  as  defendants.  {Osterhoudt  v. 
Supervrs.  of  Ulster,  supra).  In  an  action  to  re- 
strain the  payment  of  money  by  officers  of  a  muni- 
cipal corporation,  the  persons  who  claim  to  be  en- 
titled to  the  money  must  be  joined  as  parties  defendant 
to  the  action.  {Smith  v.  Crissey,  13  Abb.  N.  0. 
149).  Where  the  action  is  brought  to  restrain  the 
satisfaction  of  judgments  against  a  municipal  corpora- 
tion*, the  judgment  debtors  are  necessary  parties  defend- 
ant. {Standart  \.  Burtis,  4.Q'RMry,S2).  In  an  action 
to  restrain  the  officers  of  a  city  from  issuing  bonds  of 
the  city  to  raise  funds  by  which  a  board  of  commis- 
sioners are  to  carry  on  a  public  work,  the  city  itself  and 
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the  board  of  commissioners  are  jiecessary  parties  de- 
fendant; but  contractors  and  land  owners  who  expect 
to  be  paid  out  of  a  fund  sought  to  be  raised,  are  not 
necessary  parties.  {Hurlburt  v.  Banks ^  1  Abb.  N.  0. 
157;  67  N.  Y.  568).  And  where  an  action  is  brought 
against  municipal  authorities  to  prevent  the  carrying 
out  of  an  illegal  contract  entered  into  by  their  prede- 
cessors in  office,  and  merely  injunctive  relief  is  de- 
manded, such  official  predecessors  are  not  necessary 
defendants.  (Wenk  v.  City  of  New  York,  111  N.  Y. 
607). 

Sec.    4.    Proceedings  in  the  action. 

The  proceedings  in  this  action  are  the  same  as  in  any 
other  action  of  the  same  nature  and  brought  to  obtain 
relief  of  the  same  kind.  If  the  action  is  brought  to  pro- 
cure an  injunction  or  for  equitable  relief,  it  is  triable 
by  the  court;  if  it  is  brought  to  recover  back  money  it 
is  triable  by  a  jury  like  any  other  action  for  damages. 
The  same  provisional  remedies  may  be  granted  in  this 
action  as  in  other  actions. 

In  case  the  waste  or  injury  complained  of  consists 
in  any  board,  officer  or  agent  in  any  county,  town,  vil- 
lage or  municipal  corporation  by  collusion  or  otherwise, 
contracting,  auditing,  allowing  or  paying,  or  conniving 
at  the  contracting,  audit,  allowance  or  payment  of  any 
fraudulent,  illegal,  unjust  or  inequitable  claims,  de- 
mands or  expenses,  or  any  item  or  part  thereof,  against 
or  by  such  county,  town,  village  or  municipal  corpora- 
tion, or  by  permitting  a  judgment  or  judgments  to  be 
recovered  against  such  county,  town,  village  or  muni- 
cipal corporation,  or  against  himself  in  his  official 
capacity,  either  by  default  or  without  the  interposition 
and  proper  presentation  of  any  existing  legal  or  equita- 
ble defenses,  or  by  any  such  officer  or  agent  retaining  or 
failing  to  pay  over  to  the  proper  authorities  any  funds 
or  property  of  any  county,  town,  village  or  municipal 
corporation,  after  he  shall  have  ceased  to  be  such  of&cer 
or  agent,  the  court  may,  in  its  discretion,  prohibit  the 
payment  or  collection  of  any  such  claims,   demands. 
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expenses  or  judgments,  in  whole  or  in  part.  (Tax  Law, 
§  264a  [Laws  1892,  chap.  301]). 

The  regulations  with  regard  to  provisional  remedies 
are  the  same  as  those  prescribed  in  other  actions.  See 
those  subjects  in  volume  I. 

All  books  of  minutes,  entry  or  account,  and  the  books, 
bills,  vouchers,  checks,  contracts  or  other  papers  con- 
nected with  or  used  or  filed  in  the  office  of,  or  with  any 
officer,  board  or  commissioner,  acting  for  or  on  behalf  of 
any  county,  town,  village  or  municipal  corporation  in 
this  state,  are  declared  by  said  act  to  be  public  records, 
and  to  be  open,  subject  to  reasonable  regulations  to  be 
prescribed  by  the  officer  having  the  custody  thereof,  to 
the  inspection  of  any  taxpayer.  (Tax  Law,  §  264a 
[Laws  1892,  chap.  301] ) . 

Sec.    5.   Judgment. 

The  rules  for  the  entry  of  judgment  in  this  action  are 
the  same  as  in  other  actions  of  the  same  nature,  or 
brought  to  obtain  relief  of  the  same  kind.      The  court 
may  grant  the  same  relief  in  the  final  judgment  as  it  is 
authorized  to  grant  by  injunction.      (See  last  section). 
The  court  shall  enforce  the  restitution  and  recovery 
of  the  wrongful  claims,   demands,   expenses  or  judg- 
ments, if  heretofore  or  hereafter  paid,  collected  or  re- 
tained by  the  person  or  party  heretofore  or  hereafter 
receiving  or  retaining  the  same,  and  also  may,  in  its  dis- 
cretion, adjudge  and  declare  the  colluding  or  defaulting 
official  personally  responsible  therefor,  and  out  of  his 
property,  and  that  of  his  bondsmen,  if  any,  provide  for 
the  collection  or  repayment  thereof,  so  as  to  indemnify 
and  save  harmless  the  said  county,  town,  village  or 
municipal  corporation  from  a  part  or  the  whole  thereof; 
and  in  case  of  a  judgment,  the  court  may,  in  its  dis- 
cretion, vacate,  set  aside  and  open  such  judgment,  with 
leave  and  direction  for  the  defendant  therein  to  inter- 
pose and  enforce  any  existing  legal  or  equitable  defense 
therein,  under  the  direction  of  such  person  as  the  court 
may,  in  its  judgment  or  order,  designate  and  appoint. 
(Tax  Law,  §  264a,  [Laws  1892,  chap.  301]).    The  stat- 
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ute  authorizes  an  individual  judgment  against  any  de- 
fendant in  a  proper  case.  As  to  costs  in  the  action,  see 
that  subject  treated  in  vol.  II,  p.  537.  The  same  rules 
obtain  in  this  action  as  are  laid  down  by  the  code  for  all 
other  actions  wherein  relief  of  the  same  nature  is  de- 
manded. Where  public  officers  have  been  acting  in  good 
faith  and  under  claim  of  right,  costs  should  not  be 
awarded  against  them.  (O'Connor  v.  Walsh,  83  App. 
Div.  179). 


AETIOLE  III. 

ACTION  AGAINST  OR  BETWEEN  JOINT  DEBTORS. 

SECTION. 

1.  Judgment  against  joint  debtors,  when  all  not  served. 

2.  Action  to  charge  defendants  not  summoned. 

3.  Action  against  partner  not  sued. 

4.  Continuance    of    business    during    action    for    partnership    ac- 

counting. 

Sec.    1.    Judgment  against  joint  debtors,  isrlien  all  not  served. 

In  an  action,  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  against  two  or  more  defend- 
ants, alleged  to  be  jointly  indebted  upon  contract,  if  the 
summons  is  served  upon  one  or  more,  but  not  upon  all 
of  the  defendants,  the  plaintiff  may  proceed  against  the 
defendant  or  defendants,  upon  whom  it  is  served,  unless 
the  court  otherwise  directs;  and,  if  he  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendants 
thus  jointly  indebted.     (Co.  Civ.  Proc.  §  1932). 

This  action  does  not  authorize  a  judgment  against 
several  to  be  entered  by  confession  of  one.  (Vol.  II,  p. 
756;  Lambert  v.  Converse,  22  How.  Pr.  265).  As  to  the 
power  of  a  joint  debtor,  in  an  action  brought  against  all, 
to  make  an  offer  of  judgment  against  all,  which  will 
bind  the  joint  property,  the  cases  seem  to  be  in  conflict. 
[Emery  V.  Emery,  9  How.  Pr.  130 ;  Garrison  v.  Garrison, 
67  How.  Pr.  271;  Bannerman  v.  Quaolcenbush,  9  Oiv. 
Proc.  Eep.  108).  A  judgment,  however,  entered  on  such 
an  offer,  will  not  be  set  aside  at  the  instance  of  another 
creditor,  where  the  offer  made  by  the  partner  served  is 
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ratified  by  the  partner  not  served,  and  the  indebtedness 
is  conceded.  {Bosenherg  v.  Boehm,  25  N.  Y.  Supp. 
936).  Section  1932  does  not  apply  to  an  action  against 
heirs  or  devisees  on  the  debt  of  their  ancestor  or  testator. 
{Whitaker  v.  Young,  2  Cow.  569;  Schermerhorn  v.  Bar- 
hydt,  9  Paige,  28,  39) .  A  joint  contract  made  by  an  in- 
fant and  an  adult  constitutes  a  joint  indebtedness 
within  the  statute;  and  where  service  is  made  on  the 
adult  alone,  a  joint  judgment  against  both  is  proper, 
although  the  infant  did  not  appear  by  a  guardian  ad 
litem.     [Mason  v.  Denison,  15  Wend.  64). 

Where  suit  is  brought  under  the  provision  of  the 
statute,  and  the  defendant  served,  succeeds  in  establish- 
ing a  personal  defense,  such  as  infancy,  although  the 
plaintiff's  cause  of  action  is  fully  proved,  he  is  not 
entitled  to  judgment  against  the  other  defendants 
named  in  the  summons.  Nor  in  such  a  case  is  the  plain- 
tiff entitled  to  discontinue  without  costs  as  to  the  de- 
fendant served,  if  he  proceeds  to  the  trial  with  full 
knowledge  of  the  defense,  and  puts  the  defendant  to  the 
expense  of  establishing  it.  [Leggett  v.  Boyd,  6  Wend. 
500) .  The  judgment  cannot  be  entered  until  the  time  to 
answer  of  all  the  defendants  has  expired,  whether  ser- 
vice was  made  upon  them  personally  or  otherwise.  ( Orr 
V.  McEwen,  16  Hun,  625).  Judgment  must  be  against 
all  the  defendants  jointly.  [Lahey  v.  King  on,  13  Abb. 
Pr.  192;  22  How.  Pr.  209).  A  judgment  against  those 
served,  only,  is  erroneous,  and  will  be  reversed  [Nelson 
V.  Bostvyick,  5  Hill,  37),  if  the  objection  is  properly 
made  in  the  lower  court.  [8ternberger  v.  Bernheimer, 
121  N.  Y.  194).  The  court  has  power  to  correct  such  a 
judgment  upon  motion  so  as  to  enter  it  against  all  nunc 
pro  tunc.  [Produce  Bank  v.  Morton,  67  N.  Y.  199). 
It  would  seem  also  that  the  court  may  permit  the  judg- 
ment to  be  entered  against  one  joint  debtor  who  is  in  de- 
fault, although  the  others  have  interposed  answers,  and 
the  action  is  still  pending  and  undetermined  on  the  is- 
sues formed  by  such  answers.  ( Orleans  Co.  Natl.  Bank  v. 
Spencer,  19  Hun,  569)..  Where  both  of  the  joint  debtors 
are  principal  debtors  and  the  summons  was  served  upon 
one  of  them,  and  a  verdict  was  rendered  against  him 
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upon  the  issue  formed  by  his  answer,  and  before  hear- 
ing the  exceptions,  which  were  ordered  to  be  heard  at 
the  special  term,  the  defendant  dies,  the  court  may  make 
an  order  permitting  the  plaintiff  to  enter  judgment 
nunc  pro  tunc  as  of  the  date  of  the  verdict;  and  the 
action  may  be  commenced  by  the  plaintiff  against  the 
joint  debtor  not  served,  to  charge  his  property  after  the 
entry  of  that  judgment  precisely  as  though  it  had  been 
entered  in  the  lifetime  of  the  one  served.  [Long  v.  /Sto/- 
/ord,  103  N.  Y.  274). 

Such  a  judgment  is  conclusive  evidence  of  the  liability 
of  each  defendant,  upon  whom  the  summons  was  per- 
sonally served,  or  who  appeared  in  the  action.  Where  it 
is  taken  against  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  state,  pursu- 
ant to  an  order  for  that  purpose,  it  has  the  effect,  as 
against  that  defendant,  specified  in  section  445  of  the 
code.  As  against  such  a  defendant,  who  is  allowed  to 
defend  after  judgment,  or  as  against  a  defendant  not 
summoned,  it  is  evidence  only  of  the  extent  of  the  plain- 
tift''s  demand,  after  the  liability  of  that  defendant  has 
been  established,  by  other  evidence.  (Co.  Civ.  Proc.  § 
1933). 

Section  445  of  the  code  and  a  discussion  as  to  when  a 
defendant  will  be  allowed  to  defend  under  its  provisions, 
will  be  found  at  vol.  I,  p.  228. 

Where  a  judgment  has  been  taken,  as  prescribed  in 
section  1932  of  the  code,  the  clerk,  with  whom  the  judg- 
ment-roll is  filed,  must  write  upon  the  docket,  opposite 
or  under  the  name  of  each  defendant,  upon  whom  the 
summons  was  not  served,  the  words,  "not  summoned;" 
and  a  like  entry  must'  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The 
judgment  does  not,  by  virtue  of  its  being  docketed,  bind 
any  real  property,  or  chattel  real,  owned  by  such  a  de- 
fendant. But  this  section  does  not  affect  the  plaintiff's 
right  of  action,  to  charge  the  judgment  upon  any  real 
property.    ( Co.  Civ.  Proc.  §  1936 ) . 

An  execution  upon  such  a  judgment  must  be  issued, 
in  form,  against  all  the  defendants;  but  the  attorney 
for  the  judgment  creditor  must  indorse  thereupon  a 
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direction  to  the  sheriff,  containing  the  name  of  each  de- 
fendant, Avho  Avas  not  summoned,  and  restricting  the 
enforcement  of  the  execution,  as  prescribed  in  section 
1935  of  the  code.     (Co.  Civ.  Proc.  §  1934). 

As  to  the  defendants  served,  who  are  served  by  publi- 
cation, execution  can  only  issue  to  levy  upon  property 
which  has  been  taken  upon  attachment  against  them. 
(Vol.  II,  p.  985).  Such  defendants  are  said  by  Mr. 
Throop's  note  to  section  1934  to  be  included  in  the 
phrase  "  not  summoned  "  so  used  in  that  section. 

An  execution  against  the  person,  issued  upon  such  a 
judgment,  shall  not  be  enforced  against  the  person  of  a 
defendant,  whose  name  is  so  endorsed  thereupon.  An 
execution  against  property,  issued  upon  such  a  judg- 
ment, shall  not  be  levied  upon  the  sole  property  of  such 
a  defendant;  but  it  may  be  collected  out  of  the  personal 
property  owned  by  him,  jointly  with  the  other  defend- 
ants, who  were  summoned,  or  with  any  of  them;  and 
out  of  the  real  and  personal  property  of  the  latter,  or 
of  any  of  them.     (Co.  Civ.  Proc.  §  1935). 

The  former  section  of  the  statute  from  which  this  is 
taken,  has  been  altered  by  changing  the  words  "as  a 
partner"  to  "jointly,"  and  by  confining  the  remedy  to 
personal  property  which  the  defendants  owned  jointly, 
instead  of  extending  it  to  real  and  personal  property 
jointly  owned  by  the  defendants,  as  was  permitted  by 
section  one  hundred  and  thirty-six  of  the  code  of  pro- 
cedure. The  provisions  of  the  revised  statutes  in  that 
regard  have  been  restored.  Under  the  code  of  procedure 
a  judgment  entered  against  joint  debtors  where  all  were 
not  served,  could  be  enforced  only  against  property 
which  was  owned  by  all  the  defendants;  now,  how- 
ever, as  will  be  noticed,  it  may  be  collected  out  of  per- 
sonal property  owned  by  the  defendant  or  defendants 
summoned  jointly  with  all  of  the  defendants  or  with  any 
of  them. 

One  who  has  been  made  a  defendant  as  a  joint  debtor 
has  the  right  to  appear  in  the  action  even  though  the 
summons  has  not  been  served  upon  him.  {McLoughUn 
V.  Bieher,  26  Misc.  143).  An  attachment,  issued  in  an 
action  against  several  upon  a  joint  liability,  may  be  exe- 
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cuted  by  seizure  of  the  joint  property,  although  the 
summons  is  served  upon  but  one  of  the  defendants. 
{Yerkes  v.  McFadderir,  141  N.  Y.  136).  An  execution 
from  which  the  indorsement  required  by  section  1934  of 
the  code  has  been  improperly  omitted,  is  not  absolutely 
void,  but  may  be  amended  on  motion.  {Crane  v. 
Cranitch,  3  Misc.  557).  A  judgment  against  several 
based  upon  a  service  on  one  has  no  force,  as  against 
those  not  served,  outside  of  the  jurisdiction  in  which  it 
is  granted.     {Hoffman  v.  Wright,  1  App.  Div.  514). 

Sec.   Z.   Action  to  charge  defendants  not  summoned. 

Subdivision  1. — When  such  Action  may  be  Main-  • 

TAINED. 

After  the  recovery  of  a  judgment  against  joint 
debtors,  as  prescribed  in  section  1932  of  the  code,  an 
action  may  be  maintained  by  the  judgment  creditor, 
against  one  or  more  of  the  defendants,  who  were  not 
summoned  in  the  original  action,  to  procure  a  judgment, 
charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment.  (Co.  Civ.  Proc. 
§1937). 

This  section  is  a  substitute  for  section  three  hundred 
and  seventy-five  of  the  code  of  procedure.  The  precise 
nature  of  the  proceeding  which  was  authorized  by  that 
section  of  the  code  of  procedure  is  somewhat  doubtful. 
In  Fawchild  v.  Durand  (8  Abb.  Pr.  305)  it  was  held 
that  it  was  a  proceeding  in  the  original  action.  The  bet- 
ter opinion,  however,  was  that  the  proceeding  was  a 
special  proceeding.  Whatever  it  may  have  been,  it  was 
held  that  the  provision  for  this  proceeding  was  cumu- 
lative ;  and  it  did  not  preclude  a  new  action  against  all 
the  defendants  after  judgment  had  been  entered  against 
those  who  were  summoned.  {Lane  v.  Salter ,  51  N.  Y. 
1).  Whether  the  action  was  brought  under  section 
three  hundred  and  seventy-five  of  the  code  of  procedure, 
or  whether  a  new  action  was  brought,  it  was  not  an 
action  upon  the  judgment  so  as  to  require  the  plaintiff 
to  obtain  leave  to  sue.  {Dean  v.  Eldridge,  29  How.  Pr. 
218).    Under  the  code  of  civil  procedure,  the  proceeding 
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is  an  ordinary  civil  action,  commenced  by  the  service  of  a 
summons  in  the  usual  way.  It  may  be  brought  although 
an  appeal  has  been  taken  from  the  judgment  against 
those  served,  and  security  upon  the  appeal  given. 
{Moreij  V.  Traoey,  92  N.  Y.  581).  The  second  action  is 
not  one  to  enforce  the  plaintiff's  rights  under  the  origi- 
nal judgment,  or  to  obtain  the  fruits  of  that  judgment ; 
the  sole  object  of  it  is  to  establish  the  liability  of  a  de- 
fendant, not  served,  upon  the  original  contract,  which 
was  not  determined  by  the  original  judgment,  and  of 
which  it  was  no  evidence.  The  plaintiff  cannot  rest  on 
the  original  judgment  to  maintain  this  action.  The 
liability  of  the  defendant  in  the  new  action  can  only  be 
established  by  evidence  alkonde.  (Morey  v.  Tracey,  92 
N.  Y.  581).  The  remedy  under  this  section  exists  only 
when  one  of  several  defendants  jointly  indebted  upon 
contract  has  been  named  in  the  original  complaint  as  a 
party  defendant,  and  has  not  been  served.  An  addi- 
tional defendant  cannot  be  brought  in  under  this  sec- 
tion. {Freeman  v.  Barrowcliffe,  44  N.  Y.  Super.  Ot. 
Eep.  313).  It  will  be  noticed,  however,  that  this  case 
was  decided  under  the  code  of  procedure,  and  it  may 
be  doubtful  whether  the  rule  it  lays  down,  is  now  the 
law.  In  that  case  an  action  was  brought  against  two 
persons  alleged  to  be  joint  debtors.  One  was  sued  by 
a  fictitious  name,  and  service  was  made  upon  him  and 
he  did  not  appear,  the  other  defendant  appeared  and  de- 
fended. The  judgment-roll  showed  an  absolute  judg- 
ment entered  upon  personal  service  of  the  summons  and 
complaint  on  the  person  designated  by  the  fictitious 
name;  and  upon  the  one  against  whom  the  verdict  was 
rendered.  It  was  held  that  the  provisions  of  the  code  of 
procedure  did  not  apply,  because  in  the  first  place,  if 
the  person  summoned  to  show  cause  was  the  one  desig- 
nated by  the  fictitious  name,  the  record  showed  a  judg- 
ment against  him  already;  and  in  the  second  place  if 
he  was  not  the  person  designated  by  the  fictitious  name, 
then  he  was  not  a  party  to  the  original  action,  and  did 
not  come  within  the  provisions  of  the  code.  The  section 
does  not  apply  to  the  judgment  of  a  justice's  court, 
although   it  has  been   docketed   in   the   clerk's   oflftce. 
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{Prince  v.  Cujas,  7  Eobt.  76 ;  Ticknor  v.  Kennedy,  4  Abb. 
Pr.  N.  S.  417). 

The  remedy  in  such  a  case  as  that,  is  by  an  action 
brought  in  the  usual  way  against  the  debtor  not  served, 
which  should  state  the  fact  showing  the  liability  of  the 
defendant  in  the  new  action,  and  the  proceedings  which 
had  been  taken  in  the  former  action.  {Johnson  v. 
Smith,  14  Abb.  Pr.  421).  It  will  be  noticed  that  this 
decision  also  was  made  under  the  provisions  of  the  code 
of  procedure;  and,  while  the  law  is  probably  the  same 
theoretically  under  the  provisions  of  the  code  of  civil 
procedure  as  it  was  under  the  code  of  procedure,  still  as 
the  action  under  the  code  of  civil  procedure  is  an  ordi- 
nary action,  there  is  no  difference  in  practice  whether 
it  is  brought  under  the  provisions  of  this  section  or 
without  regard  to  it.  Proceedings  under  this  section 
are  not  proper  to  enforce  a  demand  against  the  heirs  of 
a  defendant  who  was  not  served.  The  defendants  not 
served  are  not  judgment  debtors  within  the  meaning  of 
the  statute  which  authorizes  the  summoning  of  the  per- 
sonal representatives  of  the  deceased  judgment  debtor 
to  show  why  judgment  should  not  be  enforced  against 
the  estate  of  the  judgment  debtor  in  their  hands.  {Fos- 
ter v.  Wood,  1  Abb.  Pr.  N.  S.  150 ) .  Neither  can  such 
proceedings  be  resorted  to,  to  enforce  a  firm  liability 
against  the  executors  of  a  deceased  partner  who  was 
not  served,  unless  the  executors  had  themselves  become 
liable  as  partners.  {Richter  v.  Poppenhausenj  42  N.  Y. 
373).  If  the  plaintiff  has  assigned  the  judgment,  the 
assignee  may  maintain  this  action  either  in  the  name  of 
the  original  plaintiff  or  may  cause  himself  to  be  substi- 
tuted as  plaintiff.  {Merchants'  Exch.  Nat.  Bank  v. 
Waits f elder,  14  Hun,  47). 

Subdivision  2. — Pleadings  and  Proceedings. 

The  complaint  in  such  an  action  must  be  verified; 
must  contain  an  allegation  that  the  judgment  has  not 
been  paid;  and  must  state  the  sum  remaining  unpaid 
thereupon,  at  the  time  of  the  verification.  (Co.  Civ. 
Proc.  §  1938). 
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Under  the  code  of  procedure  no  complaint  was  re- 
quired, but  simply  an  affidavit  annexed  to  the  summons 
to  show  cause.  Under  the  provisions  of  that  code  it 
was  held  that  it  Avas  sufficient  to  accompany  the  sum- 
mons by  the  affidavit  of  the  plaintiff  that  the  judgment 
has  not  been  satisfied  and  by  a  statement  of  the  amount 
due  upon  it.  {Harper  v.  Bangs,  18  How.  Pr.  457).  It 
is  quite  clear,  however,  that  that  is  not  sufficient  under 
the  code  of  civil  procedure.  The  cause  of  action  does 
not  arise  upon  the  judgment  against  the  joint  debtor 
who  is  served.  {Oakley  v.  Aspimaull,  4  N.  Y.  514).  In 
the  case  last  cited  Judge  Bronson  says  that  the  plain- 
tiff, upon  bringing  his  action  against  the  debtor  not 
served,  should  state  in  the  usual  way  that  he  had  a  de- 
mand arising  upon  contract,  to  which  might  have  been 
added,  if  it  was  deemed  a  matter  of  any  importance, 
that  he  had  obtained  a  judgment  for  the  amount  in  a 
suit  wherein  the  defendant  did  not  appear  and  was  not 
served  with  process.  (Id.  518).  The  plaintiff  in  this 
action  should  allege  the  cause  of  action  as  it  originally 
existed,  and  the  recovery  of  the  judgment  in  the  action 
against  the  debtor  who  was  served,  and  then,  in  com- 
pliance with  the  provisions  of  the  section  last  cited,  he 
should  allege  that  the  judgment  has  not  been  paid,  and 
should  state  the  sum  remaining  unpaid  upon  it. 

The  defendant's  answer  is  restricted  to  defenses  or 
counterclaims,  which  he  might  have  made  in  the  origi- 
nal action,  if  the  summons  therein  had  been  served  upon 
him,  when  it  was  first  served  upon  a  defendant  jointly 
indebted  with  him;  objections  to  the  judgment;  and  de- 
fenses or  counterclaims,  which  have  arisen  since  it  was 
rendered.     (Co.  Civ.  Proc.  §  1939). 

The  defendant  in  this  action  may  make  the  same  de- 
fense or  set  up  the  same  counterclaims  which  he  might 
have  alleged  in  the  original  action,  if  the  summons  had 
been  served  upon  him  then  {Richardson  v.  Case,  3  Civ. 
Proc.  Rep.  295)  ;  and  is  not  concluded  by  the  fact  that 
the  person  served  in  the  original  action  was  unsuccess- 
ful in  his  effort  to  maintain  the  same  defense  set  up  in 
the  subsequent  action.  {Bath  Oas  Light  Co.  v.  Row- 
land, 84  App.  Div.  563).    Under  the  code  of  procedure 
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it  was  at  one  time  held  that  a  defendant  sued  under 
this  provision  could  not  set  up  the  statute  of  limitations, 
although  it  had  run  against  the  claim  before  service  of 
the  original  process  upon  his  codefendant  {Berlin  v. 
Hall,  48  Barb.  442) ;  the  rule,  however,  now  is  that  the 
defendant  may  set  up  the  statute  of  limitations  if  it 
would  have  been  a  defense  when  the  original  action  was 
begun,  had  the  complaint  then  been  served  upon  him 
(Co.  Civ.  Proc.  §  im^;  Maples  v.  Mackexj,  89  N.  Y.  146)  ; 
but  the  fact  that  the  action  upon  the  original  contract 
would  have  been  barred  by  the  statute  of  limitation  at 
the  time  that  the  action  was  commenced  against  him, 
constitutes  no  defense,  provided  that  the  statute  had 
not  run  against  the  claim  when  the  summons  was  served 
in  the  original  action.     {Maples  v.  Maclcey,  supra) . 

So,  if  the  statute  of  limitations  had  not  run  against 
the  claim  when  the  summons  was  served  in  the  original 
action,  the  debtor  sued  in  the  second  action  cannot  inter- 
pose it,  however  loijg  the  time  that  may  have  elapsed 
since  the  commencement  of  the  first  action.  ( Gibson  v. 
Van  Derzee,  14  Abb.  Pr.  N.  S.  Ill ;  Kramer  v.  Schatzldn, 
27  Misc.  206).  The  objections  to  the  judgment  which 
may  be  taken  upon  this  proceeding  are  such  as  go  to  its 
validity  and  binding  efficacy  {Long  v.  Stafford,  103 
N.  Y.  274) ;  but  the  defendant  is  bound  to  raise  these 
objections  in  the  proper  way;  and  if  they  are  only  such 
as  go  to  the  regularity  of  the  judgment,  and  do  not 
affect  the  jurisdiction  of  the  court,  they  are  waived  by 
joining  issue  upon  the  allegations  of  the  complaint, 
without  moving  to  vacate  the  judgment  on  account  of 
them.  {Decker  v.  Kitchen,  26  Hun,  173).  Such  ob- 
jections also  include  defenses  which  have  arisen  since 
the  entry  of  the  judgment,  such  as  payment,  release,  or 
a  discharge  in  bankruptcy,  or  the  like.  ( Gibson  v.  Van 
Derzee,  14  Abb.  Pr.  N.  S.  Ill,  114;  Burke  v.  Phillips, 
20  Misc.  413). 

There  is  some  question  as  to  the  effect  of  the  former 
judgment  in  the  second  action.  The  code  of  civil  proce- 
dure (§  1933)  says  that  while  the  judgment  is  conclu- 
sive evidence  of  the  liability  of  each  defendant  upon 
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whom  the  summons  was  personally  served,  or  who  ap- 
peared in  the  action,  it  is,  as  against  other  defendants 
who  are  allowed  to  defend  after  judgment,  or  who  were 
not  summoned,  evidence  only  of  the  extent  of  the  plain- 
tiff's demand,  after  the  liability  of  the  other  defendants 
has  been  established  by  other  evidence.  In  Oakley  v. 
Aspinwall  (4  N.  Y.  514)  Judge  Bbonson  says  that  in 
this  action,  the  former  judgment  has  no  weight  what- 
ever as  evidence,  and  that  it  adds  no  force  to  the  claim. 
(Id.  p.  518).  In  the  same  case  Judge  Mullett  says 
(p.  530),  that  the  judgment  is  not  evidence  of  its  own 
verity  or  existence  for  the  purpose  of  establishing  the 
liability  of  those  who  were  not  brought  into  court  under 
it,  or  of  changing  the  nature  or  character  of  that  lia- 
bility. In  a  later  case  it  was  said  that  the  plaintiff  in 
the  second  action  cannot  rest  on  the  judgment  in  the 
first,  to  maintain  his  action.  {Morey  v.  Tracey,  92 
N.  Y.  581,  583).  The  judgment  roll  is,  however,  ad- 
missible in  evidence  in  the  second  action,  under  section 
1933  of  the  code,  as  evidence  of  the  extent  of  the  plain- 
tiff's demand.  {Yereinigte  Pinsel-Fahriken  v.  Rogers, 
52  App.  Div.  529).  The  plaintiff  may  recover  in  the 
second  action  less  but  not  more  than  the  amount  which 
is  unpaid  upon  the  judgment.  {Oakley  v.  Aspinwall, 
4  N.  Y.  514,  518).  The  rules  of  procedure  in  other 
actions  of  the  same  nature  apply  to  actions  brought 
under  this  section. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an 
injunction  order,  or  a  warrant  of  attachment,  the  action 
is  regarded  as  being  founded  upon  the  contract,  upon 
which  the  original  judgment  was  recovered.  (Co.  Oiv. 
Proc.  §  1940). 

Subdivision  3. — Judgment. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it 
must  determine  the  sum  remaining  unpaid  upon  the 
original  judgment;  and  it  may  be  docketed,  and  an 
execution  may  be  issued  thereupon,  as  if  it  was  a  judg- 
ment for  the  sum  so  remaining  unpaid,  and  the  costs,  if 
30 
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any.  Costs  must  be  awarded,  as  if  the  action  was 
brought  upon  the  original  contract,  and  the  sum  so 
remaining  unpaid  had  been  recovered  therein.  (Co. 
Civ.  Proc.  §1941). 

The  entry  of  judgment  against  a  defendant  in  this 
action  in  the  same  form  as  if  the  original  action  had 
been  brought  against  him  alone,  is  proper.  (Decker  v. 
Kitchen,  26  Hun,  173). 

Sec.    3.   Action  against  partner  not  sued. 

Where,  for  any  cause,  one  or  more  partners  have  not 
been  joined  as  defendants  in  an  action  upon  a  partner- 
ship liability,  and  final  judgment  has  been  taken  against 
the  persons  made  defendants  therein,  the  plaintiff,  if 
the  judgment  remains  unsatisfied,  may  maintain  a 
separate  action  upon  the  same  demand,  against  each 
omitted  partner,  setting  forth  in  the  complaint  the  facts 
specified  in  this  section,  as  well  as  the  facts  constituting 
his  cause  of  action  upon  the  demand.  (Co.  Civ.  Proc. 
§  1946). 

This  section  changes  entirely  the  rule  as  it  existed  at 
common  law.  {Siefke  v.  Minden,  40  Misc.  631).  It 
was  thoroughly  settled  at  common  law  that,  when  the 
plaintiff  had  proceeded  to  judgment  against  one  of  two 
joint  promisors,  the  debt  was  merged  in  the  judgment 
against  that  one,  and  no  action  could  thereafter  be 
maintained  against  the  joint  debtor  {Robertson  v. 
Smith,  18  Johns.  459),  though  whenever  the  creditor 
had  separate  judgments  against  each  of  two  partners, 
the  partnership  property  was  bound  to  the  same  extent 
as  if  the  amount  of  both  judgments  had  been  included 
in  a  joint  judgment  for  the  whole  against  both  partners. 
{BrinJcerhoff  V.  Marvin,  5  Johns.  Ch.  320). 

Sec.    4.    Continuance    of   business    during   action  for    partner- 
ship  accounting. 

In  an  action  brought  to  dissolve  a  partnership,  or  for 
an  accounting  between  partners,  or  affecting  the  con- 
tinued prosecution  of  the  business,  the  court  may,  in  its 
discretion,  by  order,  authorize  the  partnership  business 
to  be  continued,  during  the  pendency  of  the  action  by 
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one  or  more  of  the  partners,  upon  their  executing  and 
filing  with  the  clerk  an  undertaking,  in  such  a  sum  and 
with  such  sureties  as  the  order  prescribes,  to  the  effect 
that  they  will  obey  all  orders  of  the  court,  in  the  action, 
and  perform  all  things  which  the  judgment  therein 
requires  them  to  perform.  The  court  may  impose  such 
other  conditions,  as  it  deems  proper,  and  it  may  in  its 
discretion  at  any  time  thereafter  require  a  new  under- 
taking to  be  given.  The  court  may  also  ascertain  the 
value  of  the  partnership  property,  and  of  the  interest  of 
the  respective  partners  by  a  reference  or  otherwise,  and 
may  direct  an  accounting  between  any  of  the  partners; 
and  the  judgment  may  make  such  provision  for  the  pay- 
ment to  the  retiring  partners,  for  their  interest,  and 
with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  property,  and  otherwise,  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  sale 
of  the  partnership  property.     (Co.  Civ.  Proc.  §  1947). 

The  application  for  the  order  under  this  section  must 
be  made  at  special  term  on  the  usual  notice,  and  upon 
afifldavits  showing  the  ground  upon  which  the  applica- 
tion is  made. 

Where  in  an  action  for  a  partnership  accounting  a 
motion  for  a  receiver  is  made  by  plaintiff,  the  court 
upon  denying  the  motion  has  power,  under  the  prayer 
for  general  relief,  to  make  an  order  authorizing  defend- 
ants to  continue  the  business  upon  the  conditions  stated 
in  the  above  section.  {Philipp  v.  Von  Raven,  26  Misc. 
552).  See,  also,  Kirkwood  v.  Smith  (64  App.  Div. 
615),  where  an  order  under  this  section  was  directed. 


ARTICLE  IV. 

COMPROMISE   BY   JOINT  DEBTORS. 

A  joint  debtor  may  make  a  separate  composition  with 
his  creditors,  as  prescribed  in  this  section.  Such  a  com- 
position discharges  the  debtor  making  it;  and  him  only. 
The  creditor  must  execute  to  the  compounding  debtor  a 
release  of  the  indebtedness,  or  other  instrument  exon- 
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erating  him  therefrom.  A  member  of  a  partnership 
cannot  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  consent  or  otherwise. 
In  that  case  the  instrument  must  release  or  exonerate 
him,  from  all  liability,  incurred  by  reason  of  his  con- 
nection with  the  partnership.  An  instrument,  speci- 
fied in  this  section,  does  not  impair  the  creditor's  right 
of  action  against  any  other  joint  debtor,  or  his  right  to 
take  any  proceeding  against  the  latter ;  unless  an  intent 
to  release  or  exonerate  him,  appears  affirmatively  upon 
the  face  thereof.      (Co.  Civ.  Proc.  §  1942). 

At  common  law  a  release  of  one  of  several  joint 
debtors  or  wrong  doers  discharged  all.  The  reason  was 
that  the  deed  being  taken  most  strongly  against  the 
releasor  was  conclusive  evidence  that  he  had  been  satis- 
fied; and  after  satisfaction  of  a  claim,  although  by  one 
joint  debtor  only,  no  foundation  remained  for  the  action 
against  any  other  one  jointly  liable.  {Bronson  v.  Fitz- 
hugh,  1  Hill,  185).  To  have  that  effect,  however,  the 
release  had  to  be  a  technical  release  under  seal ;  a  mere 
parol  agreement  was  not  sufficient.  {De  Zeng  v.  Bailey, 
9  Wend.  336) .  The  legal  effect  of  a  technical  release  of 
one  joint  debtor  could  not  be  controlled  by  an  unsealed 
written  agreement  of  another  joint  debtor  (although 
delivered  at  the  same  time  as  the  release)  to  the  effect 
that  the  release  should  not  impair  his  liability.  {Bran- 
son V.  Fitzhugh,  supra) .  The  same  effect  was  not  given, 
however,  to  a  covenant  not  to  sue  one  joint  debtor  or 
wrongdoer;  although,  to  avoid  circuity  of  action,  there 
was  given  to  such  covenant  the  effect  of  a  release.  Al- 
though the  party  with  whom  the  covenant  was  made 
was  practically  released  from  further  liability,  yet  the 
other  joint  debtors  remained  liable  as  though  no  cove- 
nant had  been  made.  {Brown  v.  Williams,  4  Wend. 
360 ;  Couch  y.  Mills,  21  Wend.  424) .  To  give  this  effect 
to  a  release  of  one  joint  debtor,  however,  was  almost 
always  inconsistent  with  the  intention  of  the  parties; 
and,  therefore,  in  1838,  an  effort  was  made  by  the  legis- 
lature to  change  the  effect  of  the  release,  by  permitting 
one  partner  or  joint  debtor  to  compound  and  obtain  a 
several   discharge  of  his   liability,   which   should   not 
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affect  the  right  to  pursue  others  who  were  jointly  liable 
with  him.  (Laws  1838,  chap.  257).  It  has  been  said 
that  this  statute  did  not  contemplate  the  giving  of  a 
technical  release  {Bank  of  PoiighJceepsie  v.  Ibbotson, 
5  Hill,  461)  ;  but  if  an  absolute  release  was  made  of  one 
debtor  under  seal,  it  operated  to  release  all  other  joint 
debtors,  unless  it  was  qualified  by  a  reference  to  the 
statute.  (Id. ;  Hoffman  v.  Dunlop,  1  Barb.  185).  The 
equitable  rule  now  prevails,  and  a  release  is  to  be  con- 
strued according  to  the  intent  of  the  parties  and  the 
object  of  the  instrument,  and  that  intent  will  control 
and  limi^ts  operation  {Whittemore  v.  Judd  Linseed  Oil 
Co.,  124  N^Y.  565,  574)  ;  and  a  provision  contained  in  a 
release  thatN^t  shall  not  operate  to  release  any  other  joint 
debtor  than  the  one  to  whom  it  is  given  limits  its  effect 
to  such  joint  debtor  {Hood  v.  Hayward,  124  N.  Y.  1,  12; 
Harbech  v.  Pupin,  123  N.  Y.  115 ;  Booth  Bros.  v.  Baird, 
83  App.  Div.  495)  ;  nor  does  it  make  any  difference  that 
judgment  had  been  recovered  against  the  joint  debtor 
released.  {Sieflce  v.  Minden,  40  Misc.  631).  In  Finch 
V.  Simons  (61  App.  Div.  139)  it  was,  however,  held  that 
where  the  plaintiff  in  an  action  brought  against  the 
members  of  a  partnership,  which  had  not  been  dissolved, 
released  one  of  the  partners  by  instrument  under  seal 
from  all  claims  against  him,  individually  and  as  co- 
partner, upon  the  obligation  in  suit,  the  other  partners 
were  thereby  discharged.  The  release  of  one  of  the 
judgment  debtors  from  a  judgment  recovered  against 
the  members  of  a  partnership,  prevents  the  subsequent 
appointment  in  supplementary  proceedings  of  a  receiver 
of  the  firm  assets.  {Hunter  v.  Hunter,  67  App.  Div. 
470).  Section  1942  does  not  apply  to  an  instrument 
releasing  one  of  two  joint  contractors  from  an  agree- 
ment to  purchase  property,  prior  to  any  breach  of  the 
agreement,  and  the  other  contractor  is  released  thereby 
{Van  Dam  v.  Tapscott,  40  App.  Div.  36) ;  nor  does  it 
save  the  right,  after  a  release  of  the  principal  debtor,  to 
proceed  against  one  known  to  be  merely  a  surety,  even 
though  judgment  has  been  recovered  against  both. 
{Matter  of  Brouyne,  35  Misc.  362).  After  a  judgment 
has  been  rendered  against  several  tort-feasors,  they  be- 
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come  joint  debtors  within  this  statute ;  and  a  release  of 
one  will  not  discharge  all.  {Irvine  v.  Millbanh,  36 
N.  Y.  Super.  Ot.  Kep.  264;  affd.,  15  Abb.  Pr.  N.  S.  378). 
It  was  held  in  a  number  of  cases  in  the  supreme  court 
that  the  statute  did  not  apply  to  tort-feasors  beforfe 
judgment;  and  that  a  release  of  one  of  several  of  them 
by  parol  before  judgment  operated  to  release  all,  though 
it  is  expressly  provided  that  it  should  not  do  so. 
{Mitchell  V.  Allen,  25  Hun,  543;  DeLong  v.  Curtis,  35 
Hun,  94;  Brogan  v.  Hanan,  55  App.  Div.  92)  ;  and  in 
Breslin  V.  Peck  (38  Hun,  623)  it  was  held  that  where 
separate  judgments  had  been  rendered  against  two 
wrongdoers  for  the  same  tort,  and  one  judgment  had 
been  satisfied,  it  operated  as  a  discharge  of  the  other. 
But  the  court  of  appeals  has  recently  declared  the  rule 
to  be  that,  where  the  release  given  to  one  contains  no 
reservation,  it  operates  to  discharge  all  the  joint  tort- 
feasors; but  where  the  instrument  expressly  reserves 
the  right  to  pursue  the  others,  they  are  not  discharged. 
{Oilhert  v.  Pinch,  173  N.  Y.  455). 

An  instrument,  specified  in  section  1942,  is  deemed 
a  satisfaction-piece,  for  the  purpose  of  discharging,  as 
prescribed  in  section  1260  of  the  code,  the  docket  of  a 
judgment,  recovered  upon  an  indebtedness  released  or 
discharged  thereby,  as  far  as  the  judgment  affects  the 
compounding  debtor.  Where  the  docket  of  a  judgment 
is  discharged  thereupon,  a  special  entry  must  be  made 
upon  the  docket,  to  the  effect,  that  the  judgment  is  satis- 
fied, as  to  the  compounding  debtor  only.  (Co.  Oiv. 
Proc.  §  1943). 

The  proper  course  to  procure  a  discharge  of  a  judg- 
ment under  this  section  is  to  present  to  the  clerk  the 
instrument  mentioned  in  it  and  request  him  to  satisfy 
the  judgment  as  to  the  debtor  who  has  compromised. 
If  the  clerk  refuses  to  do  so,  an  application  may  be 
made  to  the  court  for  an  order  directing  him  to  do  so. 
Such  application  may  be  made  upon  notice  to  the  par- 
ties who  are  interested  in  having  the  judgment  dis- 
charged ;  or  the  court,  upon  the  application  being  made 
ex  parte,  will  direct  to  whom,  and  in  what  manner  the 
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notice  of  the  application  shall  be  given.      {Faulkner  v. 
Suydam,  7  Robt.  614). 

Where  a  joint  debtor  has  thus  compounded,  a  joint 
debtor,  who  has  not  compounded,  may  make  any  de- 
fense or  counterclaim,  or  have  any  other  relief,  as 
against  the  creditor,  to  which  he  would  have  been  en- 
titled, if  the  composition  had  not  been  made.  He  may 
require  the  compounding  debtor  to  contribute  his  rata- 
ble proportion  of  the  joint  debt,  or  of  the  partnership 
debts,  as  the  case  may  be,  as  if  the  latter  had  not  been 
discharged.      (Co.  Civ.  Proc.  §  1944). 
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ARTICLE  I. 

WHEN  ACTION   MAY  BE  MAINTAINED. 

SECTION. 

1.  Nature  of  the  action. 

2.  In  what  cases  it  may  be  brought. 

Sec.    1.    Nature  of  the  action. 

This  action  is  the  same  in  substance  as  the  proceed- 
ings under  the  old  writ  of  quo  warranto.  The  writ  of 
quo  warranto  and  proceedings  by  information  in  the 
nature  of  quo  toarranto  have  been  abolished.  The  re- 
lief formerly  obtained  by  means  of  such  a  writ  may  now 
be  obtained  by  action.  (Co.  Civ.  Proc.  §  1983).  This 
section  is  the  same  as  section  four  hundred  and  twenty- 
eight  of  the  code  of  procedure.  While  the  statute 
has  abolished  the  writ  of  quo  warranto,  it  is  only 
the  form  of  that  writ  that  was  abolished;  the  juris- 
diction and  the  power  of  the  courts  to  deal  with 
the  subject  matter  of  the  proceeding  have  not  been 
disturbed,  or  even  touched.  The  same  results,  through 
the  form  of  an  action  against  the  usurper  of  an 
office  or  franchise,  may  now  be  reached,  as  formerly 
were  reached  by  means  of  the  assistance  of  a  writ  of 
quo  warranto;  the  right  to  the  remedy  which  was  form- 
erly afforded  by  that  writ  still  remains.  {People  ex  rel. 
Hatzel  V.  Hall,  80  N.  Y.  117;  People  ex  rel.  Judson  v. 
Thacher,55:S.  Y.  525). 

The  action  provided  by  the  code  of  civil  procedure 
(Co.  Civ.  Proc.  §§  1948-1956)  is  the  remedy  now  given 
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in  such  cases;  and  it  is  an  action  strictly  legal  in  its 
nature,  and  not  of  equitable  cognizance ;  and  the  issues 
raised  in  such  an  action  are  strictly  legal  ones.  No 
cases  can  be  found,  at  least  under  the  more  recent 
statutes,  in  which  the  title  to  an  oflflce  or  franchise  has 
been  dealt  with  by  the  courts  on  any  other  basis  than 
those  resting  on  purely  legal  principles ;  and  the  courts 
have  even  gone  so  far  as  to  deny  the  jurisdiction  of 
courts  of  equity  in  this  class  of  action.  {People  ex  rel. 
Gorscadden  v.  Howe,  111  N.  Y.  499). 

The  action  against  one  who  has  unlawfully  intruded 
into  an  office,  is  the  same  as  the  former  information  in 
the  nature  of  a  guo  warranto  under  the  revised  statutes. 
(2  Rev.  Stat.  581;  §  28;  People  v.  Piatt,  10  N.  Y.  St. 
Rep.  717).  In  the  action  now  provided  by  the  code  in 
such  cases,  the  parties  stand  in  the  same  relation  to  each 
other  as  in  a  civil  action.  {People  v.  Cooh,  8  N.  Y.  67, 
71).  The  action  is  governed  by  the  same  rules  which 
applied  to  the  proceedings  under  the  former  practice, 
excepting  so  far  as  by  statute  they  have  been  modified. 

The  writ  of  qtw  warranto  was  in  the  nature  of  a  writ 
of,  or  in  behalf  of,  the  king  against  him  who  claimed  or 
usurped  an  office,  franchise  or  liberty,  to  inquire  by 
what  authority  he  supported  his  claim,  in  order  to  de- 
termine his  right.  ( 3  Bl.  Comm.  262 ) .  In  no  respect 
have  the  foundation  principles  changed  from  the  time 
that  definition  was  written  until  now;  and  the  very  gist 
of  the  action  provided  by  the  code  is  the  inquiry,  by  the 
law  officer  of  the  state,  upon  what  authority  or  warrant 
the  defendant  holds  the  office  into  which  he  has  in- 
truded. It  furnishes  the  only  remedy  for  trying  the 
title  to  the  office.  {Morris  v.  Whelan,  64  How.  Pr. 
109).  The  right  to  the  office  cannot  be  tried  collater- 
ally; but  it  must  be  determined  in  an  action  brought 
for  that  specific  purpose.  Thus,  in  an  action,  where  the 
case  was  submitted  upon  agreed  facts  under  section 
1279  {et  seq.)  of  the  code,  where  the  cause  of  action 
alleged  was  that  the  defendant  had  received  salary  to 
which  the  plaintiff  believed  himself  to  be  entitled,  on 
the  ground  that  the  defendant  had  usurped  an  office 
to  which  the  plaintiff  had  been  appointed;  the  court 
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lield  that  the  question  of  title  to  the  office  could  not  be 
determined  in  that  action;  and  that  while  the  right  to 
the  salary  depended  on  the  right  to  hold  the  office,  that 
question  could  only  be  settled  in  the  manner  prescribed 
by  the  code,  viz.,  in  an  action  brought  by,  or  in  the  name 
of,  the  people  to  test  the  right  and  title  of  the  defendant 
to  the  office  so  held  by  him;  and  that  could  not  be  tried 
or  determined  in  a  collateral  or  incidental  way  in  an 
action  for  the  salary.  {City  of  Buffalo  v.  Mackay,  15 
Hun,  204).  The  provisions  of  the  code  not  only  fur- 
nish the  only  remedy  for  ascertaining  the  right  to  an 
office,  but  by  implication  at  least,  prohibit  the  trial  of 
that  question  in  any  other  manner.  {Palmer  v.  Foley, 
45  How.  Pr.  110) .  See,  also,  the  cases  cited  in  section  2 
of  this  article. 

There  is,  however,  one  exception  to  the  general  rule 
on  this  point  in  the  case  of  the  summary  remedy  given 
by  statute  (General  Corporation  Law,  §  27)  respecting 
the  election  of  officers  of  an  incorporated  company. 
{City  of  Buffalo  v.  Mackay,  supra).  In  a  private 
action  to  recover  for  salary  alleged  to  have  been  paid 
to  one  who  has  wrongfully  usurped  an  office,  while  the 
court  may  be  satisfied  that  the  defendant  is  not  entitled 
to  the  office,  and  that  the  plaintiff  is  entitled  to  it,  yet 
it  cannot  in  such  action  oust  the  defendant ;  and  it  may 
happen  in  such  a  case  that  the  court  will  be  obliged  to 
dismiss  the  complaint,  until  after  the  party  entitled  to 
the  office  has  complained  to  the  attorney-general  and 
had  the  proper  action  brought  and  that  question  deter- 
mined in  the  way  provided  by  law;  and  in  the  meantime 
allow  the  intruder  all  the  rights  of  one  actually  entitled 
to  the  office.      (Id.). 

The  court  is  given  jurisdiction  in  all  cases  where  the 
question  of  title  to  office  arises ;  and  that  jurisdiction  is 
not  taken  away,  although  the  legislature  gives  to  a 
board,  as  the  board  of  aldermen  of  a  city,  the  right  to  be 
the  judge  of  the  election  of  its  own  members ;  that  power 
is  merely  concurrent  with  the  right  of  the  court  to  deter- 
mine whether  a  person  was  legally  or  actually  elected  to 
the  office  which  he  holds.  If,  however,  a  party  proceeds 
before  the  board  and  such  board  decides  against  him,  he 
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cannot  afterwards  appeal  to  the  courts;  and  on  the 
other  hand,  if -he  invokes  the  aid  of  the  court,  its  judg- 
ment is  conclusive  upon  the  relator  {MoVeany  v.  Mayor, 
etc.,  of  New  York,  80  N.  Y.  185) ;  although  such  a  de- 
cision against  the  relator,  is  not  conclusive  upon  the 
people  of  the  state;  and  they  may  by  their  attorney- 
general  proceed  against  the  usurper,  as  though  no 
action  had  been  brought.  {People  ex  rel.  Hatzel  v. 
Eall,  80  N.  Y.  117).  For  it  always  remains  with  the 
people  to  see  that  only  such  as  are  entitled  to  them, 
hold  public  ofdces ;  and  then  only  on  condition  that  they 
use  the  office  lawfully  and  for  the  good  of  the  public; 
for  when  an  officer,  although  he  came  lawfully  into  pos- 
session of  an  office,  does  or  suffers  an  act  which  works 
a  forfeiture  of  his  office  the  people  may  proceed  against 
him  and  oust  and  exclude  him  therefrom,  and  punish 
him  by  fine.     (Co.  Oiv.  Proc.  §  1948,  subd.  2,  §  1956). 

Sec.   2..  In  ivhat  cases  it  may  be  bronglit. 

The  attorney-general  may  maintain  an 'action  upon 
his  own  information,  or  upon  the  complaint  of  a  pri- 
vate person,  in  either  of  the  following  cases : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises  within  the  state,  a  franchise, 
or  a  public  office,  civil  or  military,  or  an  office  in  a 
domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has 
done  or  suffered  an  act  which  by  law  works  a  forfeiture 
of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corpora- 
tion, within  the  state,  without  being  duly  incorporated ; 
or  exercise  within  the  state,  any  corporate  rights,  privi- 
leges, or  franchises,  not  granted  to  them  by  the  law  of 
the  state. 

4.  Against  a  foreign  corporation  which  exercises 
within  the  state  any  corporate  rights,  privileges  or 
franchises,  not  granted  to  it  by  the  law  of  this  state ;  or 
which  within  the  state  has  violated  any  provision  of 
law,  or,  contrary  to  law,  has  done  or  omitted  any  act,  or 
has  exercised  a  privilege  or  franchise,  not  conferred 
upon  it  by  the  law  of  this  state,  where,  in  a  similar  case, 
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a  domestic  corporation  would,  in  accordance  with  sec- 
tion 1798  of  this  act,  be  liable  to  an  action  to  vacate  its 
charter  and  to  annul  its  existence;  or  which  exercises 
within  the  state  any  corporate  rights,  privileges  or  fran- 
chises in  a  manner  contrary  to  the  public  policy  of  the 
state.      (Co.  Civ.  Proc.  §  1948). 

Where  two  or  more  persons  claim  to  be  entitled  to  the 
same  office  or  franchise,  the  attorney-general  may  bring 
the  action  against  all,  to  determine  their  respective 
rights  thereto.      (Co.  Civ.  Proc.  §  1954). 

The  remedy  provided  by  the  sections  above  quoted, 
for  testing  by  a  direct  action  the  title  of  officers,  whether 
public  officers  or  officers  of  a  domestic  corporation,  is 
exclusive;  and  persons  other  than  officers  de  facto  or 
de  jure  cannot  be  proceeded  against ;  nor  can  the  action 
be  brought  against  one  merely  claiming  the  office;  for 
until  he  actually  usurps  or  intrudes  into,  or  unlawfully 
holds  or  exercises  the  office,  no  cause  of  action  arises 
against  him.  (Co.  Civ.  Proc.  §  1948).  The  proceed- 
ings will  lie  only  where  the  party  proceeded  against  is  a 
de  facto  or  de  jure  officer  and  is  in  possession  of  the 
office.  {People  ex  rel.  Kelly  v.  Common  Council  of 
•Brooklyn,  77  N.  Y.  503;  Clapp  v.  Quy,  31  App.  Div. 
535 ) .  It  will  not  lie  until  after  the  commencement  of 
the  term  of  office ;  for  as  the  judgment  of  the  court  can 
only  be  for  the  ouster  of  the  defendant,  it  follows  that 
it  cannot  be  granted  until  the  defendant  is  actually  in 
possession  of  the  office;  for  he  cannot  be  ousted  from  an 
office  he  was  never  in.  {People  ex  rel.  Martin  v.  Mc- 
Cullough,  11  Abb.  Pr.  N.  S.  129).  A  mere  claim  to  the 
right  to  exercise  an  office  at  some  future  time  is  not 
sufficient ;  and  if  the  action  is  brought  before  an  actual 
usurpation  of  the  office,  it  is  premature.  (Id.).  So 
also  in  case  of  a  corporation,  the  action  cannot  be  main- 
tained to  try  the  title  of  its  officers,  by  means  of  an 
action  brought  ostensibly  to  enforce  an  obligation  in 
favor  of  the  company.  {Hudson  River,  W.  S.  R.  R.  Co. 
V.  Kay,  14  Abb.  Pr.  N.  S.  191). 

In  an  action  brought  for  a  cause  prescribed  in  section 
1948  (above  cited)  the  people  are  a  necessary  party, 
whether  the  action  is  one  for  that  purpose  directly  or 
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not.  (Morris  v.  Whelan,  64  How.  Pr.  109).  An 
action  in  the  nature  of  a  quo  warranto  does  not  lie 
against  an  officer  who  merely  holds  his  office  at  the  will 
of  a  board  of  directors,  and  as  their  servant,  as  in  case 
of  the  secretary  or  treasurer  of  a  railroad  company 
{People  ex  rel.  McGonville  v.  Hills,  1  Lans.  202) ;  but 
it  lies  against  a  person  who  has  intruded  into  the  office 
of  director  of  a  corporation.  {People  ex  rel.  Israel  v. 
Tihhits,  4  Cow.  358).  A  claimant  to  a  municipal  office 
cannot  maintain  an  action  in  his  own  name;  nor  can 
such  an  action  be  brought  on  his  relation,  when  it  does 
not  appear  that  any  person  claims  the  office  in  hostility 
to  him,  or  that  there  has  been  any  interference  by  the 
defendant  with  his  legal  rights  as  officer.  {Demarest 
V.  Wickham,  63  N.  Y.  320).  The  party  in  possession 
of  the  office  cannot  resort  to  this  form  of  action  to  pre- 
vent a  claimant  from  seeking  to  have  proceedings 
brought  to  oust  him.  He  cannot  be  the  plaintiff ;  as  he 
suffers  no  injury,  until  an  action  is  brought  against 
him.  Therefore  he  cannot  complain  that  steps  are  not 
taken  to  determine  his  rights  to  the  office.  An  indi- 
vidual as  a  corporator  or  taxpayer  cannot  bring  such 
an  action  to  determine  the  validity  of  an  election,  or  to 
restrain  illegal  acts.  {Demarest  v.  Wickham,  supra). 
The  action  specified  in  this  section  is  the  proper  remedy 
where  a  person  has  usurped  the  office  of  alderman  of  a 
municipal  corporation.  {Lewis  v.  Oliver,  4  Abb.  Pr. 
121). 

In  these  actions  brought  by  the  people  on  the  relation 
of  an  individual,  it  is  not  sufficient  that  the  people  show 
that  a  wrong  has  been  done  to  some  one;  the  wrong 
must  appear  to  be  done  to  the  people,  in  order  to  sup- 
port an  action  by  the  people  for  its  redress.  Wrongs  to 
individual  citizens  are  redressed  at  the  suit  of  the  par- 
ties injured,  and  not  by  an  action  by  the  people.  {Peo- 
ple V.  Alh.  &  Susq.  R.  R.  Co.,  57  N.  Y.  161).  A  mere 
dispute  over  a  question  of  law,  will  not  be  sufficient 
ground  upon  which  to  bring  the  action ;  there  must  be  a 
dispute  as  to  the  facts,  in  order  to  justify  the  action. 
(Id. ) .     So  where  a  person  to  secure  his  election,  made  a 
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promise  to  serve  the  people  for  a  sum  less  than  that 
allowed    by    law,    and    issued    cards    containing    that 
promise,  it  was  held  that  an  action  in  the  nature  of  quo 
warranto  was  the  proper  remedy  to  test  the  question  of 
the  defendant's  right  to  hold  the  ofdce,  and  to  determine 
what  votes  cast  at  such  election  for  the  defendant  were 
influenced  by  such  promise;  and  to  reject  all  that  were 
so  influenced.      {People  ex  rel.  Bush  v.  Thornton,  25 
Hun,  456).     An  action  lies  against  an  individual  who 
has  intruded  into  the  office  of  sheriff,   although  the 
board  of  county  canvassers  decided  that  he  was  entitled 
to  such  office.     {People  ex  rel.  Yon  Voost  v.  Van  Slych, 
4  Cow.  297).      It  is  the  proper  action  in  which  to  try 
a  title  to  a  military  office.      {People  ex  rel.  Little  v. 
Sampson,  25  Barb.  254).     The  question  whether  or  not 
a  supervisor  was  entitled  to  exercise  the  powers  and 
duties  of  such  office  is  triable  in  such  an  action.     {Peo- 
ple v.  Carpenter,  24  N.  Y.  86;  People  v.  Purdy,  154 
N.  Y.  439).      In  the  case  of  People  v.  Carpenter,  the 
right  to  the  exercise  of  the  office  of  supervisor  depended 
not  on  the  fact  of  the  regularity  of  the  election,  or  that 
the  defendant  was  duly  and  properly  elected;  but  upon 
the  question  whether  or  not  the  town   of  which  he 
claimed  to  be  supervisor,  actually  existed  in  fact;  and 
the  court  held  that  that  question  could  be  decided  in  the 
action  to  try  his  title  to  the  office;  and  in  the  opinion 
say  that  the  object  of  the  framers  of  the  code  was  mani- 
festly to  provide  a  speedy  and  effective  mode  of  deter- 
mining the  claims  of  persons  to  exercise  the  duties  of 
any  office  within  this  state;  and  the  determination  of 
the  claims  of  individuals  to  discharge  the  duties  of  any 
office,  would  necessarily  involve  the  determination  of 
the  existence  of  the  particular  office.    If  the  office  did 
not  in  fact  exist,  there  could  be  no  usurpation;  and  if 
it  did  exist,  then  the  usual  question  would  be  presented, 
as  to  whether  or  not  the  defendant  was  rightfully  in 
possession  of  it;  and  the  court  of  appeals  affirmed  the 
decision  of  the  court  below  in  dismissing  the  complaint; 
holding  that  the  court  had  the  right  to  determine  as  to 
the  actual  existence  of  the  town,  in  the  action  to  deter- 
mine the  title  to  an  officer  of  such  town. 
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This  action  can  only  be  brought  in  cases  where  the 
right  is  conferred  by  the  statute.  So  where  the  legis- 
lature in  creating  a  corporation  gives  to  commissioners 
appointed  under  the  act  the  right  to  issue  bonds,  the 
attorney-general  has  not  the  power  to  bring  an  action 
against  them  to  prevent  them  from  issuing  such  bonds. 
(People  V.  Miner,  2  Lans.  396). 

The  question  of  title  to  an  office  cannot  be  tried  in- 
directly, as  on  certiorari  directing  the  officer  to  do  a 
particular  act.  (People  ex  rel.  Oormn  v.  Walter,  68 
N.  Y.  403).  Nor  can  it  be  tried  in  a  proceeding  under 
the  statute  to  compel  an  officer  to  deliver  the  books  and 
papers  of  such  office  (People  ex  rel.  Kilbourn  v.  Allen, 
51  How.  Pr.  97;  Matter  of  Bradley,  141  N.  Y.  527;  Mat- 
ter of  Brenner,  170  N.  Y.  185 ;  Matter  of  .Guden,  71  App. 
Div.  422;  a£Ed.,  171  N.  Y.  529) ;  and  where  defendant  is 
in  possession  of  office  under  color  of  right,  mandamus 
will  not  lie  to  determine  his  right,  even  though  there  is 
no  serious  question  as  to  relator's  title.  (People  v. 
Police  Commissioners,  170  N.  Y.  450,  465;  Matter  of 
Hart,  159  N.  Y.  278;  People  ex  rel.  Lewis  v.  Brush,  146 
N.  Y.  60).  Where  the  title  to  office  depends,  not  on 
admitted  facts  or  indisputable  records,  or  the  plain 
letter  or  fair  construction  of  a  statute,  but  upon  dis- 
putable and  extraneous  facts,  the  question  cannot  be 
tried  in  a  taxpayer's  action  brought  to  restrain  the  pay- 
ment of  salaries.  ( Greene  v.  Knox,  175  N.  Y.  432,  438) ; 
but  in  certain  cases  under  the  Civil  Service  Law  where 
there  has  been  no  pretence  of  compliance  with  such  law, 
the  court  has  in  a  taxpayer's  action  collaterally  con- 
sidered the  title  to  office.  (Greene  v.  Knox,  175  N.  Y. 
432 ;  Rogers  v.  Common  Council,  123  N.  Y.  173 ;  Peck  v. 
Belknap,  130  N.  Y.  394). 

Under  subdivision  three  of  section  1948,  above  quoted, 
where  the  action  is  brought  to  test  the  validity  of  a  so- 
called  corporation,  there  must  be  some  actual  exercise 
of  corporate  rights  or  powers  before  an  action  will  lie; 
merely  claiming  to  be  a  corporation  does  nobody  any 
injury,  especially  the  people  of  the  state;  and  unless 
some  act  is  done  by  virtue  of  such  claim  as  amounts  to 
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a  user  or  exercise  of  the  privileges  or  rights  of  a  corpo- 
ration, neither  the  people,  nor  anybody  else  can  com- 
plain. So  where  an  action  was  brought  charging  the 
defendants  with  claiming,  using  and  exercising  liber- 
ties, privileges  and  franchises  of  being  a  body  corporate, 
and  acting  as  a  corporation,  it  is  a  sufficient  answer  to 
such  charge  to  deny  the  use  and  exercise  of  the  fran- 
chise; it  is  not  necessary  to  deny  the  claiming;  as  the 
mere  claim  does  not  constitute  the  basis  for  the  cause 
of  action ;  the  use  or  exercise  of  the  franchise  is  the  very 
gravamen  of  the  offense,  and  must  be  the  basis  of  a 
cause  of  action  on  this  ground.  {People  ex  rel.  Taylor 
v.  Thompson,  16  Wend.  655).  Where,  however,  the 
corporation  is  acting  under  corporate  privileges  and 
exercising  a  corporate  franchise,  it  is  a  sufficient  an- 
swer to  such  action  to  show  the  act  of  the  legislature 
granting  such  franchise.  {People  v.  Rensselaer ,  etc., 
R.  R.  Co.,  15  Wend.  113).  If  no  authority  is  thus 
shown,  the  action  may  be  maintained,  and  the  court 
may  in  a  proper  case  perpetually  enjoin  the  defendants 
from  so  acting.  (Co.  Oiv.  Proc.  §  1955).  Where  the 
action  is  brought  against  the  defendants,  in  their  cor- 
porate name,  it  admits  the  existence  of  the  corporation, 
or  that  it  once  had  a  legal  existence.  {People  v.  Rens- 
selaer, etc.,  R.  R.  Go.,  supra).  This  is  the  only  action 
in  which  to  test  the  legality  of  a  so-called  corporation. 
{People  ex  rel.  Eingsland  v.  Clark,  70  N.  Y.  518). 
Where  several  persons  claim  to  be  legally  elected  as 
directors  of  a  corporation,  under  and  by  virtue  of 
different  elections,  the  attorney-general  may  bring  an 
action  to  determine  the  rights  of  the  respective  parties, 
and  whether  or  not  either  of  such  elections  were  valid, 
and  if  so,  which  one,  and  which  set  of  directors  is  en- 
titled to  the  office.  {People  v.  Alb.  &  Susq.  R.  R.  Oo., 
55  Barb.  344).  So  also  of  rival  claimants  to  the  office 
of  trustees  of  a  religious  corporation.  {Reis  v.  Rohde, 
34  Hun,  161). 

A  court  of  equity  has  no  inherent  power  to  try  the 
disputed  title  to  corporate  office  and  to  enjoin  one  in 
possession  from  the  exercise  of  its  functions  at  the  suit 
31 
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of  a  rival  claimant.  Where,  however,  the  particular 
case  presents  other  features  calling  for  relief  which  are 
of  equitable  cognizance,  and  the  trial  of  a  disputed  title 
to  corporate  office  is  only  incidental  thereto,  the  court 
may  inquire  into  the  legality  of  the  election  and  grant 
such  relief  as  the  special  exigencies  require;  but  its 
judgment  cannot  go  to  the  extent  of  ousting  a  de  facto 
officer,  nor  will  it  be  permitted  to  have  that  effect. 
{Giancimino  V.  Man^  1  Misc.  121;  Model  Building  and 
Loan  Assn.  v.  Patterson,  12  Misc.  400;  Washington 
Lighting  Go.  V.  Dimmick,  41  App.  Div.  596 ) .  Section 
1948  does  not  relate  to  unincorporated  associations  and 
a  court  of  equity  has  jurisdiction  of  an  action  brought 
by  certain  members  of  such  an  association  to  restrain 
a  defendant  from  exercising  the  powers  of  an  office  to 
which  he  claims  to  have  been  elected.  {Boston  Base 
Ball  Assn.  v.  Brooklyn  Base  Ball  Gltib,  37  Misc.  521). 
Section  1948  does  not  limit  the  scope  of  the  common 
law  writ  and  the  action  may  be  maintained  by  the 
attorney-general  against  underwriters  carrying  on  the 
business  of  Lloyds  insurance,  although  unincorporated. 
{People  V.  Loew,  19  Misc.  248).  Section  1948  does  not 
authorize  an  action  by  the  attorney-general  in  the  name 
of  the  people  against  a  corporation  to  restrain  the  com- 
mission of  a  nuisance  in  a  city  street.  {People  v. 
Equity  Gas  Light  Go.,  141  N.  Y.  232). 

It  seems,  however,  that  the  people  may,  by  delegating 
the  power  to  decide  whether  or  not  a  person  is  legally 
entitled  to  an  office,  so  part  with  such  power  that  it  will 
be  bound  by  the  decision  of  its  agent,  and  be  estopped 
from  questioning  by  proceedings  in  the  nature  of  quo 
loarranto  the  right  of  such  person  to  hold  the  office,  so 
long  as  he  does  not  abuse  it.  Where  the  people,  acting 
through  their  constitutional  agents,  have  ratified  the 
title  to  an  office  by  validating  an  informal  election,  they 
cannot  afterward  question  by  action  the  title  thus  estab- 
lished.    {People  V.  Flanagan,  66  N.  Y.  237). 

What  acts  or  omissions  on  the  part  of  an  officer  will 
amount  to  a  forfeiture  of  his  office,  are  matters  of  posi- 
tive law  and  not  of  practice;  and  whether  or  not  such 
acts  or  omissions  have  actually  occurred  is  always  a 
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question  of  fact  to  be  determined  in  the  action.  Where 
the  attorney-general,  upon  his  own  information,  or  upon 
the  information  or  complaint  of  a  private  person,  has 
reason  to  believe  that  such  acts  have  been  done  or 
suffered  as  will  work  a  forfeiture  of  office,  he  should 
bring  an  action  in  the  name  of  the  people  to  oust  and  ex- 
clude the  defendant  from  such  office.  To  entitle  the 
people  to  maintain  such  an  action,  there  must  have  been 
some  injury  resulting  to  the  people;  it  is  not  sufficient 
that  a  private  right  has  been  invaded.  {People  v.  Alb. 
&  8usq.  B.  B.  Co.,  57  N.  Y.  161). 


ARTICLE  II. 

PROCEEDINGS   IN   THE  ACTION. 

SECTION. 

1.  Parties  and  pleadings. 

2.  Place  of  trial. 

3.  Order  of  arrest. 

4.  Temporary  injunction. 

5.  Trial  of  issues. 

6.  Judgment. 

7.  Assumption  of  office  and  demand  of  books. 

8.  Costs. 

Sec.    1.    Parties  and  pleadings. 

In  an  action,  brought  as  prescribed  in  section  1948, 
for  usurping,  intruding  into,  unlawfully  holding,  or 
exercising  an  office,  the  attorney-general,  besides  stating 
the  cause  of  action  in  the  complaint,  may,  in  his  discre- 
tion, set  forth  therein  the  name  of  the  person  rightfully 
entitled  to  the  office,  and  the  facts  showing  his  right 
thereto.     (Co.  Civ.  Proc.  §  1949). 

The  attorney-general  may  maintain  the  action  upon 
his  own  information ;  or  upon  the  complaint  of  a  private 
person.  (Co.  Civ.  Proc.  §  1948).  The  right  to  decide 
whether  the  state  will  seek  to  remove  one  who  has  un- 
lawfully intruded  into  a  public  office,  lies  with  the 
attorney-general ;  and  his  decision  upon  that  point  can- 
not be  reviewed  by  the  courts.  A  mandamus  to  compel 
him  to  bring  the  action  cannot  be  granted.      {People 
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ex  rel.  Demarest  v.  Fairchild,  8  Hun,  334;  affd.,  67 
N.  Y.  334).  Before  the  statute  of  1830,  the  discretion 
whether  or  not  such  an  action  should  be  brought,  was 
vested  in  the  supreme  court;  and  leave  had  to  be  ob- 
tained of  that  court,  before  the  action  could  be  brought; 
but  by  the  statute  of  that  year  (Laws  1830,  chap.  320, 
p.  400)  it  was  declared  to  be  the  duty  of  the  attorney- 
general  whenever  he  shall  have  good  reason  to  believe 
that  the  same  can  be  established  by  proof,  to  file  such 
information  in  every  case  of  public  interest;  and  also 
in  every  other  case  in  which  satisfactory  security  shall 
be  given  te  indemnify  the  people  of  this  state  against 
all  costs  and  expenses  to  be  incurred  thereby.  This 
discretion  has  been  continued  in  the  attorney-general 
both  by  the  code  of  procedure  (§  432)  and  by  the  code 
of  civil  procedure.  (§  1948).  It  is  even  enlarged,  so 
that  now  the  attorney-general  "  may  "  maintain  such  an 
action  in  the  cases  specified  in  the  code.  So  that  now 
there  is  no  positive  duty  imposed  upon  the  attorney- 
general  to  bring  the  action,  either  upon  his  own  in- 
formation, or  upon  the  request  and  after  the  complaint 
of  a  private  individual,  although  that  party  claims  to  be 
entitled  to  the  office  himself,  and  complains  that  he  is 
wrongfully  excluded  therefrom.  {People  ex  rel.  Dema- 
rest V.  Fairchild,  supra;  People  ex  rel.  Pedbody  v. 
Attorney-General,  22  Barb.  114).  As  we  have  seen  in 
the  preceding  article,  the  primary  object  of  the  action 
against  a  usurper  is  to  protect  the  public  at  large 
against  such  usurpation  of  an  office  without  authority, 
it  is  therefore  left  with  the  law  officer  of  the  people  to 
determine  whether  such  a  state  of  facts  has  arisen  as 
will  justify  him  in  commencing  an  action  in  their  name 
to  determine  that  question.  The  determination  of  the 
right  of  the  relator  to  the  office  is  merely  incidental  to 
the  action,  and  is  permitted  for  the  reason  that  ordi- 
narily the  judicial  ouster  of  the  incumbent,  in  effect 
establishes  the  rights  of  the  adverse  claimant  to  the 
office.  (Id.).  Where  the  attorney-general  brings  the 
action  upon  his  own  information  against  a  person 
alleged  to  have  usurped  an  office,  he  may  properly  join 
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as  defendant  another  person  who  claims  to  be  rightfully 
entitled  to  such  oflSce.     {People  v.  Dooley,  171  N.  Y.  74) . 

Where  an  action  is  brought  by  the  attorney-general, 
on  the  relation  or  information  of  a  person,  having  an 
interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is 
brought  upon  the  relation  of  that  person.  In  such  a 
case,  the  attorney-general  must,  as  a  condition  of  bring- 
ing the  action,  require  the  relator  to  give  satisfactory 
security  to  indemnify  the  people  against  the  costs  and 
expenses  thereof.  Where  security  is  so  given,  the  attor- 
ney-general is  entitled  to  compensation  for  his  services, 
to  be  paid  by  the  relator,  in  like  manner  as  the  attorney 
and  counsel  for  a  private  person.  (Co.  Oiv.  Proc.  § 
1986). 

Under  the  code  of  procedure  it  was  held  that,  while 
the  attorney-general  had  this  discretion  whether  or  not 
to  bring  the  suit,  yet  if  he  commenced  the  action  upon 
the  relation  of  a  private  person,  who  claimed  to  be  en- 
titled to  the  of&ce,  he  must  join  such  relator  as  a  party 
plaintiff.  {People  ex  rel.  Crane  v.  Ryder,  12  N.  Y.  433). 
If  the  attorney-general  failed  to  join  the  relator,  the 
defect  might  however  be  cured  by  amendment.  {People 
ex  rel.  Eawes  v.  Walker,  23  Barb.  304).  Under  the 
code  of  civil  procedure,  although  the  relator  may  not 
be  a  necessary  party  plaintiff,  still  he  is  a  proper  party, 
and  a  demurrer  will  not  lie  by  reason  of  his  joinder. 
{People  ex  rel.  Petry  v.  De  Bevoise,  27  Hun,  596). 
.But  the  party  claiming  the  office,  as  we  have  seen,  has 
no  legal  right  to  compel  the  bringing  of  the  suit;  as  it 
is  the  theory  of  the  law  that  the  attorney-general  shall 
not  be  subject  to  the  dictation  of  individual  interests, 
or  judicial  reviews,  in  regard  to  his  discretion  in  this 
respect.  {People  ex  rel.  Demarest  v.  Fairchild,  67  N.  Y. 
334).  Where  the  attorney-general  refuses  to  bring  an 
action  in  a  proper  case,  even  from  corrupt  or  unworthy 
motives,  still  the  remedy  is  not  by  mandamus  to  compel 
him  to  act ;  but  the  facts  should,  if  sufficient  to  warrant 
the  removal  of  the  attorney-general,  be  presented  to  the 
proper  tribunal  for  that  purpose. 
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The  complaint  should  set  out  the  cause  of  action  fully 
and  Avith  particularity,  so  that  the  court  may  be  cor- 
rectly informed  as  to  just  what  office  is  intended,  when 
the  election  was  held,  that  it  was  held  pursuant  to 
statute  to  elect  an  officer  to  hold  the  office  named,  for  a 
term  stated,  commencing  on  a  day  fixed  by  law,  and  all 
other  details  which  will  lead  the  court  to  the  particular 
facts  upon  which  the  people  rely  to  establish  their  cause 
of  action.  {People  ex  rel.  Crane  v.  Ryder,  12  N.  Y.  433). 
Where  the  complaint  is  not  sufficiently  definite,  the 
remedy  is  by  a  motion  under  section  546  of  the  code, 
to  make  it  definite  and  certain;  which  may  be  done  by 
•amendment.  {People  ex  rel.  Sioinhurne  v.  Nolan,  10 
Abb.  N.  C.  471;  affd.  without  op.,  27  Hun,  545).  It  is 
not  necessary  to  allege  more  than  the  dry  facts,  with- 
out detailing  them,  or  giving  a  variety  of  minute  cir- 
cumstances Avhich  constitute  the  evidence  of  such  facts. 
It  has  been  held  that  it  was  enough  to  aver  in  the  com- 
plaint that  the  defendant  unlawfully  holds  the  office, 
describing  it ;  and  that  it  was  unnecessary  to  allege  the 
facts  tending  to  show  the  truth  of  such  allegation. 
{People  V.  Piatt,  10  N.  Y.  St.  Eep.  717).  But  it  would 
seem  that  that  was  too  nearly  in  opposition  to  the  gen- 
eral rule  of  pleading,  that  facts  and  not  conclusions  of 
law  should  be  pleaded,  to  be  the  true  rule ;  and  that  the 
better  practice  is  to  allege  all  the  material  facts  which 
will  raise  a  specific  issue  upon  which  the  court  can  reach 
its  own  conclusions  of  laAv.  The  evidence  of  such  facts 
need  not  be  developed  in  the  pleadings.  {People  ex  rel. 
Crane  V.  Ryder,  supra;  People  ex  rel.  Swinburne  V. 
Nolan,  supra).  It  can  be  urged,  hoAvever,  that  as  the 
burden  of  proof  finally  rests  Avith  the  defendant,  as 
against  the  people,  to  shoAv  by  what  right  he  holds  the 
office,  the  court  Avill  not  be  so  strict  in  requiring  the 
complaint  to  set  out  CA-ery  fact  Avhich  would  be  neces- 
sary to  support  its  cause,  as  in  case  it  Avere  obliged  by 
affirmative  i3roof  to  shoAV  that  the  defendant  was  wrong- 
fully in  possession  of  such  office.  {People  ex  rel. 
GorncU  V.  Knox,  38  Hun,  236). 

The  complaint  need  not  aver  that  the  relator  has  the 
requisite  qualifications  nor  need  the  number  of  votes 
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be  stated,  if  the  relator  is  stated  to  have  had  a  majority 
or  a  plurality.  {People  ex  rel.  Crane  v.  Ryder,  supra). 
Where  an  action  was  brought  on  the  relation  of  three 
persons  who  claimed  to  have  been  elected  as  a  board  of 
excise,  against  three  other  persons  alleged  to  have 
usurped  the  office,  it  was  not  necessary  to  allege  or 
prove  that  either  of  the  relators  was  entitled  to  the 
office  occupied  or  claimed  by  any  one  of  the  defendants ; 
the  action  was  brought  to  determine  which  set  of  per- 
sons legally  composed  the  board.  {People  ex  rel.  Bah- 
cock  V.  Murray,  70  N.  Y.  521).  Where  the  complaint 
avers  that  the  relator  was  elected  to  the  office  by  the 
greatest  number  of  votes,  it  is  sufficient.  {People  ex 
rel.  Swinburne  v.  Xolan,  10  Abb.  N.  C.  471;  affd.  with- 
out op.,  27  Hun,  545).  Where  the  complaint  alleged 
that  the  defendant  usurped  the  office  and  unlawfully 
intruded  into  it,  and  called  upon  the  defendant  to  show 
cause  by  what  authority  it  is  held,  and  the  defendant 
does  not  deny  such  allegation,  he  admits  it  to  be  true, 
and  thereby  admits  his  own  incapacity  to  hold  the  office. 
{People  ex  rel.  Cornell  v.  Knox,  38  Hun,  236). 

The  defendant's  answer  should  not  only  deny  the 
allegations  of  the  complaint,  but  should  allege  facts 
tending  to  establish  in  himself  the  right  to  hold  the 
office,  and  showing  his  warrant  therefor.  He  must 
allege  facts  which  upon  being  proved  on  the  trial  will 
establish  his  title  to  the  office,  or  judgment  will  be  ren- 
dered against  him;  the  mere  possession  of  the  office  is 
not  sufficient.  {People  ex  rel.  Judson  v.  Thacher,  55 
N.  Y.  525).  While  it  has  been  held  that  the  informa- 
tion need  not  show  the  title  in  the  people  or  the  relator ; 
yet  it  lies  with  the  defendant  to  show  his  warrant  for 
exercising  the  office.  {People  ex  rel.  Atty.  Genl.  v. 
Utica  Ins.  Co.,  15  Johns.  358).  The  action  being  pub- 
lic in  its  nature,  it  is  no  answer  for  the  defendant  to 
allege  that  the  relator  may  have  his  remedy  by  a  private 
action.  {People  v.  Prcst.,  etc.,  of  Hillsdale  d  Chatluim 
Turnpike,  23  Wend.  254). 

See,  also,  the  rules  as  to  pleadings  in  volume  I  of  this 
work. 
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Sec.   2.   Place   of   trial. 

Where  an  action  for  any  of  the  causes  specified  in  sec- 
tion 1948  of  the  code,  is  brought  by  the  attorney-general, 
it  may  be  brought  in  any  county  of  the  state,  unless  it  is 
such  an  action  as  relates  to  a  penalty  or  forfeiture  im- 
posed by  statute,  or  against  a  public  officer  for  an  act 
done  in  virtue  of  his  office,  or  for  the  omission  to  per- 
form a  duty  incident  to  his  office,  in  which  case  it  should 
be  brought  in  the  county  where  the  cause  of  action  or 
some  part  thereof  arose.  {People  v.  Piatt,  46  Hun,  394; 
Oo.  Civ.  Proc.  §  983).  It  is  the  intention  of  the  law  to 
allow  the  attorney-general  to  bring  the  action  wherever 
he  chooses  or  thinks  best.  But  this  right  is  subject  to 
the  right  of  the  court  to  change  the  place  of  trial  for  the 
convenience  of  witnesses.  {People  v.  Piatt j  12  N.  Y. 
St.  Rep.  409 ) .  The  place  of  trial,  however,  will  not  be 
changed  on  the  ground  of  the  defendant's  residence;  as 
that  would  operate  to  limit  the  right  to  bring  the  action, 
to  the  county  of  such  residence.  {People  v.  Piatt,  10 
N.  Y.  St.  Eep.  717).  As  to  the  motion  to  change  the 
place  of  trial  on  account  of  convenience  of  witnesses, 
see  vol.  II,  pp.  143, 157,  et  seq. 

Sec.   3.   Order  of  arrest. 

By  section  1949,  it  is  provided  that  in  an  action 
against  one  for  usurping,  intruding  into,  unlawfully 
holding  or  exercising  an  office,  where  the  complaint  sets 
forth  the  name  of  the  person  rightfully  entitled  to  the 
office,  and  the  facts  showing  his  right  thereto,  and  upon 
proof,  by  affidavit,  that  the  defendant,  by  means  of  his 
usurpation  or  intrusion,  has  received  any  fees  or  emolu- 
ments belonging  to  the  office,  an  order  to  arrest  the  de- 
fendant may  be  granted  by  the  court  or  a  judge.  It 
also  provides  that  the  provisions  of  title  1  of  chapter 
VII  of  the  code  apply  to  such  an  order  and  the  proceed- 
ings thereon  and  subsequent  thereto ;  and  that  the  order 
is  deemed  to  have  been  made  as  prescribed  in  section 
549  of  the  code.      (Co.  Civ.  Proc.  §  1949). 

The  subject  of  arrest  has  been  fully  discussed  in 
volume  one  of  this  work,  commencing  at  page  482 ;  so  it 
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will  not  be  necessary  to  devote  any  space  here  to  that 
subject. 

See.   4.   Temporary  injunction. 

In  an  action  brought  as  specified  in  subdivisions  third 
or  fourth  of  section  1948  of  the  code,  the  final  judgment 
in  favor  of  the  plaintiff  must  perpetually  restrain  the 
defendant  or  defendants  from  the  commission  or  con- 
tinuance of  the  act  or  acts  complained  of.  A  temporary 
injunction  to  restrain  the  commission  or  continuance 
thereof  may  be  granted,  upon  proof,  by  affidavit,  that 
the  defendant  or  defendants  have  violated  any  of  the 
provisions  of  either  of  the  said  subdivisions  third  or 
fourth  of  section  1948  of  the  code.  The  provisions  of 
title  2  of  chapter  VII  of  the  code  apply  to  such  a  tem- 
porary injunction,  and  the  proceedings  thereupon,  ex- 
cept where  provision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to 
have  been  granted  as  prescribed  in  section  603  of  the 
code.  In  the  trial  of  an  action  brought  as  prescribed 
in  subdivisions  third  or  fourth  of  section  1948,  a  party 
or  a  witness  is  not  excused  from  answering  a  question 
on  the  ground  that  such  answer  will  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence 
against  the  person  so  answering  in  a  criminal  action  or 
criminal  proceeding.      (Co.  Oiv.  Proc.  §  1955). 

The  whole  subject  of  injunctions  has  been  fully  dis- 
cussed in  volume  one  of  this  work,  commencing  at  page 
539,  to  which  place  reference  is  here  made. 

Sec.    5.   Trial  of  issues. 

An  action,  brought  as  prescribed  in  article  1  of  title  1 
of  chapter  XVI  of  the  code,  is  triable,  of  course  and  of 
right,  by  a  jury,  in  like  manner  as  if  it  was  an  action 
specified  in  section  968  of  the  code,  and  without  procur- 
ing an  order,  as  prescribed  in  section  970  of  the  code. 
(Co.  Civ.  Proc.  §  1950). 

The  actions  referred  to  in  the  above  section  are  those 
in  which  an  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  trial  is  waived,  or  a  reference  is  directed ;  and  the 
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order  referred  to  is  an  order  settling  the  issues  to  be 
tried  by  a  jury.      (Vol.  II,  pp.  212,  224). 

As  we  have  seen  the  action  is  a  legal  action ;  and  the 
issues  therein  are  strictly  legal  ones,  and  triable  by  jury. 
(People  V.  Alb.  &  Susq.  R.  R.  Co.,  57  N.  Y.  161).  It 
was  held  that  such  actions  were  not  triable  as  of  course 
by  jury  [People  v.  Alb.  &  8usq.  R.  R.  Co.,  1  Lans.  308) ; 
but  that  case  was  reversed  (S.  0.,  57  N.  Y.  161),  and  the 
code  of  civil  procedure  by  express  provision,  settled  that 
question  in  favor  of  a  jury  trial.  This  right  is  not 
waived  by  joining  other  causes  of  action,  which  in  their 
nature  would  be  regarded  as  equitable.  (People  v.  Alb. 
&  Susq.  R.  R.  Co.,  supra).  A  special  jury  will  not  be 
ordered,  however,  excepting  in  an  extreme  case.  (Peo- 
ple ex  rel.  Stemmler  v.  McOuire,  43  How.  Pr.  67).  See 
vol.  II,  p.  285. 

On  the  trial  of  an  action  in  the'  nature  of  a  quo  war- 
ranto, as  between  the  people  and  the  defendant,  the 
burden  is  upon  the  defendant  to  show  by  affirmative 
proof  that  he  is  legally  and  rightfully  in  possession  of 
the  office  (Peo'ple  ex  rel.  Judson  v.  Thacher,  55  N.  Y. 
525)  ;  for  the  object  of  the  action  is  to  see  by  what  war- 
rant the  defendant  holds  the  office;  and  it  is  therefore 
his  business  to  show  by  affirmative  proof  his  authority 
for  such  possession  (People  ex  rel.  Atty.  Qenl.  v.  TJtica 
Ins.  Co.,  15  Johns.  358) ;  yet  the  production  of  the  cer- 
tificate of  election  from  the  proper  officer  is  sufficient 
(People  ex  rel.  Watkins  v.  Perley,  80  N.  Y.  624)  ;  but  as 
between  the  defendant  and  the  relator,  it  has  been  held 
that  the  burden  is  on  the  relator  to  show  that  he  has  a 
better  title  to  the  oflfice  than  the  defendant.  (People 
ex  rel.  Watkins  v.  Perley,  supra).  The  legal  qualifica- 
tion of  voters  may  be  inquired  into  in  such  an  action 
brought  to  try  the  title  to  an  elective  office.  (People 
ex  rel.  Smith  V.  Pease,  27  N.  Y.  45).  And  in  the  case 
of  an  appointed  officer,  the  court  may  go  behind  the 
record  of  appointment  and  contradict  it.  (People  ex 
rel.  Hirsch  v.  McCausland,  54  How.  Pr.  151). 
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Sec.    6.   Judgment. 

Judgment  may  be  rendered  upon  the  right  of  the  de- 
fendant, and  of  the  party  alleged  to  be  entitled ;  or  only 
upon  the  right  of  the  defendant,  as  justice  requires. 
(Co.  Civ.  Proc.  §  1949). 

In  an  action,  brought  as  prescribed  in  subdivision 
third  or  fourth  of  section  1948  of  the  code,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually 
restrain  the  defendant  or  defendants  from  the  commis- 
sion or  continuance  of  the  act  or  acts  complained  of. 
(Co.  Civ.  Proc.  §  1955). 

In  an  action  under  subdivision  one  or  two  of  section 
1948  of  the  code,  where  a  defendant  is  adjudged  to  be 
guilty  of  usurping  or  intruding  into,  or  unlawfully  hold- 
ing or  exercising  an  office,  franchise  or  privilege,  final 
judgment  must  be  rendered,  ousting  and  excluding  him 
therefrom,  and  in  favor  of  the  people  or  the  relator,  as 
the  case  requires,  for  the  costs  of  the  action.  As  a  part 
of  the  final  judgment,  the  court  may,  in  its  discretion, 
also  award,  that  the  defendant,  or,  where  there  are  two 
or  more  defendants,  that  one  or  more  of  them  pay  to  the 
people  a  fine,  not  exceeding  two  thousand  dollars.  The 
judgment  for  the  fine  may  be  docketed,  and  execution 
may  be  issued  thereupon,  in  favor  of  the  people,  as  if 
it  had  been  rendered  in  an  action  to  recover  the  fine. 
The  fine,  when  collected,  must  be  paid  into  the  treasury 
of  the  state.     (Co.  Civ.  Proc.  §  1956). 

Where  a  written  appointment  is  required  to  the  office 
to  which  relator  is  entitled  under  the  Civil  Service  Law, 
and  no  written  appointment  has  been  made,  the  court 
can  merely  render  a  judgment  of  ouster  against  the  de- 
fendant, and  cannot  decree  that  relator  be  inducted  into 
office.  He  may,  however,  compel  his  appointment  by 
mandamus.  {People  ex  rel.  Sears  v.  Toliey,  153  N.  Y. 
381). 

Where  final  judgment  in  an  action  is  rendered 
against  persons  claiming  to  be  a  corporation,  the  court 
may  direct  the  costs  to  be  collected  by  execution  against 
any  of  the  persons  claiming  to  be  a  corporation;  or  by 
warrant  of  attachment,  or  other  process,  against  the 
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person  of  any  director  or  other  officer  of  the  corpora- 
tion.    (Co.  Civ.  Proc.  §  1987). 

Where  final  judgment  has  been  rendered,  upon  the 
right  and  in  favor  of  the  person  so  alleged  to  be  entitled, 
he  may  recover,  by  action  against  the  defendant,  the 
damages  which  he  has  sustained,  in  consequence  of  the 
defendant's  usurpation,  intrusion  into,  unlawful  hold- 
ing, or  exercise  of  the  office.     ( Co.  Civ.  Proc.  §  1953) . 

A  judgment  of  ouster  which  determines  that  the  re- 
lator has  the  right  to  the  office,  invests  him  at  once  with 
the  office ;  but  it  seems  that  he  is  only  entitled  to  recover 
from  the  people  the  salary  accruing  after  notice  of  the 
judgment  to  the  comptroller  or  disbursing  officer;  and 
cannot  recover  that  which  became  due  and  payable,  and 
was  paid  to  the  defendant  prior  to  such  notice.  {Mc- 
Yeany  v.  Mayor,  etc.,  of  Neity  York,  80  N.  Y.  185).  It 
is  immaterial  in  such  case  whether  the  salary  is  payable 
for  the  specific  services  rendered,  or  is  an  annual  salary 
payable  at  regularly  recurring  periods;  or  whether  the 
office  is  held  by  appointment  or  election.  ( Id. ) .  But 
after  an  adjudication  of  ouster,  all  amounts  paid  after 
notice  to  the  disbursing  officer,  are  payable  to  the  party 
entitled  to  the  office,  and  if  paid  to  the  person  ousted, 
they  may  be  recovered  in  an  action  against  the  munici- 
pality. (Id.;  Dolan  v.  Mayor,  etc.,  of  New  York,  68 
N.  Y.  274).  Formerly  it  was  necessary  to  bring  a  sub- 
sequent action  to  collect  a  fine  such  as  is  specified  in 
section  1956  above  quoted;  but  the  code,  to  avoid  cir- 
cuity of  action,  now  enables  the  people  to  recover  the 
fine  in  the  same  action. 

Where  a  judgment  has  been  entered,  ousting  the  de- 
fendant from  an  office,  and  adjudging  the  relator  to  be 
entitled  to  the  possession  thereof,  if  the  defendant  by 
reason  of  his  usurpation  has  caused  the  relator  any 
damage,  that  may  be  recovered  in  a  private  action  by 
the  relator  as  plaintiff  against  the  defendant.  ( Co.  Civ. 
Proc.  §  1953).  A  writ  of  assistance  is  not  granted  in 
this  class  of  cases  to  direct  the  sheriff  to  put  the  success- 
ful party  into  possession  of  the  office,  together  with  the 
books  and  papers  belonging  to  it.  (People  v.  Conover, 
6  Abb.  Pr.  220). 
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As  we  have  already  seen  in  this  section,  where  a  party 
has  unlawfully  obtained  possession  of  an  office  to  which 
another  has  been  legally  appointed  or  elected,  the  latter 
may  maintain  an  action  against  him  for  the  emolu- 
ments or  salary  attaching  to  the  office  and  received  by 
such  incumbent.  It  is  not  necessary  in  such  an  action 
that  there  shall  have  been  an  ouster  against  the  defend- 
ant before  the  plaintiff  is  entitled  to  bring  his  action. 
But  as  this  subject  treats  of  a  private  action  and  not  by 
the  people,  it  is  not  necessary  to  go  into  it  here. 
(Nichols  V.  McLean,  63  How.  Pr.  448;  101  N.  Y.  526). 

A  final  judgment  may  be  appealed  from  the  same  as 
in  any  other  action.  Prior  to  the  constitution  of  1894 
it  was  held  that  to  entitle  the  appellant  to  go  to  the 
court  of  appeals  the  amount  involved  must  be  at  least 
five  hundred  dollars.  (People  ex  rel.  Wright  v.  Willard, 
18  N.  Y.  St.  Eep.  604;  s.  c,  110  N.  Y.  662). 

Sec.   7.   Assumption  of  ofiB.ce,  and  demand  of  books. 

Where  final  judgment  is  rendered,  upon  the  right  and 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  may, 
after  taking  the  oath  of  office,  and  giving  an  official 
bond,  as  prescribed  by  law,  take  upon  himself  the  exe- 
cution of  the  office.  He  must,  immediately  thereafter, 
demand  of  the  defendant  in  the  action,  delivery  of  all 
the  books  and  papers  in  the  custody,  or  under  the  con- 
trol, of  defendant,  belonging  to  the  office  from  which 
the  defendant  has  been  so  excluded.  (Co.  Civ.  Proc. 
§  1951). 

If  the  defendant  refuses  or  neglects  to  deliver  any  of 
the  books  or  papers,  demanded  as  prescribed  in  the  last 
section,  he  is  guilty  of  a  misdemeanor;  and  the  same 
proceedings  must  be  taken,  to  compel  the  delivery 
thereof,  as  now  or  shall  hereafter  be  prescribed  by  law, 
where  a  person,  who  has  held  an  office,  refuses  or 
neglects  to  deliver  the  official  books  or  papers  to  his  suc- 
cessor.     (Co.  Oiv.  Proc.  §  1952). 

A  public  officer  may  demand  from  any  person  in 
whose  possession  they  may  be,  a  delivery  to  such  officer 
of  the  books  and  papers  belonging  or  appertaining  to 
such  office.  •   If  such  demand  is  refused,  such  officer  may 
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make  complaint  thereof  to  any  justice  of  the  supreme 
court  of  the  district,  or  to  the  county  judge  of  the 
county  in  which  the  person  refusing  resides.  If  such 
justice  or  judge  he  satisfied  that  such  boolfs  or  papers 
are  withheld,  he  shall  grant  an  order  directing  the  per- 
son refusing  to  show  cause  before  him  at  a  time  specified 
therein,  why  he  should  not  deliver  the  same.  At  such 
time,  or  at  any  time  to  which  the  matter  may  be  ad- 
journed, on  proof  of  the  due  service  of  the  order,  such 
justice  or  judge  shall  proceed  to  inquire  into  the  cir- 
cumstances. If  the  person  charged  with  withholding 
such  books  or  papers  makes  af&davit  before  such  justice 
or  judge  that  he  has  delivered  to  the  officer  all  books 
and  papers  in  his  custody  which,  within  his  knowledge, 
or  to  his  belief  belong  or  appertain  thereto,  such  pro- 
ceedings before  such  justice  or  judge  shall  cease,  and 
such  person  be  discharged.  If  the  person  complained 
against  shall  not  make  such  oath,  and  it  appears  that 
any  such  books  or  papers  are  withheld  by  him,  such 
justice  or  judge  shall  commit  him  to  the  county  jail 
until  he  delivers  such  books  and  papers,  or  is  otherwise 
discharged  according  to  law.  On  such  commitment, 
such  justice  or  judge,  if  required  by  the  complainant, 
shall  also  issue  his  warrant  directed  to  any  sheriff  or 
constable,  commanding  him  to  search,  in  the  day  time, 
the  places  designated  therein,  for  such  books  and 
papers,  and  to  bring  them  before  such  justice  or  judge. 
If  any  such  books  and  papers  are  brought  before  him  by 
virtue  of  such  warrant,  he  shall  determine  whether  they 
appertain  to  such  office,  and  if  so  shall  cause  them  to 
be  delivered  to  J;he  complainant.  (Co.  Civ.  Proc.  § 
2471a,  added  by  Laws  1893,  chap.  179). 

The  proceeding  to  compel  delivery  of  books  and 
papers  is  not  intended  to  try  the  title  of  office,  and  if 
petitioner  produces  a  certificate  of  appointment  from 
the  proper  authorities  and  of  due  qualification  by  tak- 
ing the  oath  and  filing  the  bond  required  by  law,  he  is 
entitled  to  an  order  requiring  the  incumbent  of  the 
office  to  deliver  the  books  and  papers  to  him  {Matter  of 
Sells,  15  App.  Div.  571;  Matter  of  Guden,  71  App. 
Div.    422;    affd.,    171    N.    Y.    529;    Matter    of   Haase, 
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41  Misc.  114;  affcL,  88  App.  Div.  242;  Matter  of 
Fitzgerald,  88  App.  Div.  434)  ;  but  a  certificate  of 
appointment  to  a  public  office,  made  pursuant  to  a 
statute,  does  not  establish  a  prima  facie  right,  so  as  to 
prevent  the  court's  denying  the  application  on  the 
ground  of  the  invalidity  of  the  statute.  {Matter  of 
Brenner,  170  N.  Y.  185). 

An  order  for  the  delivery  of  the  books  should  be  made 
only  in  favor  of  one  actually  in  possession,  and  when  his 
title  to  the  office  is  clear.  ( Gonover's  Case,  5  Abb.  Pr. 
73). 

No  proceedings  can  be  had  to  compel  the  delivery  of 
books  and  papers  belonging  to  a  public  office  until  a 
judgment  of  ouster  has  been  regularly  entered  against 
the  person  executing  the  duties  of  the  office.  {Welch  v. 
Cook,  14  Barb.  396). 

Where  under  an  adverse  judgment  in  an  action  in  the 
nature  of  a  qiM  warranto,  the  defendant  who  was  in 
possession  of  the  office  by  virtue  of  a  certificate  of  elec- 
tion from  the  board  of  canvassers,  is  removed  from  the 
office,  the  court  of  appeals  upon  reversal  of  the  judg- 
ment should  order  restitution  and  should  replace  the 
defendant  in  the  office  from  which  he  had  been  ejected ; 
and  should  not  at  such  state  of  the  proceeding  look  into 
the  case  to  see  which  way  the  merits  incline  as  between 
the  contestants.  {People  ex  rel.  Dailey  v.  Livingston, 
80  N.  Y.  66). 

Sec.    8.    Costs. 

The  proceeding  in  the  nature  of  a  quo  warranto  is  in 
the  nature  of  a  civil  action,  t^nd  the  parties  are  entitled 
to  costs  in  this  action  as  in  other  civil  actions.  {People 
ex  rel.  Furman  v.  Clute,  52  N.  Y.  576).  As  we  saw  in 
section  6  {supra)  where  the  final  judgment  is  rendered 
against  persons  claiming  to  be  a  corporation,  the  court 
may  direct  the  costs  to  be  collected  by  execution  against 
any  of  the  persons  claiming  to  be  a  corporation,  or  by 
warrant  of  attachment  or  other  process  against  the  per- 
son of  any  director  or  other  officer  of  the  corporation. 
(Co.  Civ.  Proc.  §  1987).  The  unsuccessful  party  in  this 
as  in  other  civil  actions  is  liable  for  costs.     {People  v. 
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Clarke,  10  Barb.  120;  affd.,  9  N.  Y.  349).  An  execu- 
tion is  the  proper  method  of  collecting  the  costs  in  such 
an  action.     {People  v.  Conover,  6  Abb.  Pr.  220). 

As  to  "what  costs  will  be  imposed,  the  general  rules  in 
civil  actions  apply;  as  to  which  see  volume  II,  p.  537, 
et  seq. 

A  formal  demand  in  the  complaint  that  defendant  be 
fined  two  thousand  dollars  does  not,  upon  dismissal  of 
the  complaint,  furnish  a  basis  of  an  allowance  in  addi- 
tion to  costs  against  the  relator.  {People  ex  rel. 
Winans  v.  Adams,  128  N.  Y.  129). 
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ARTICLE  I. 

t 

IN    WHAT    CASES    SUPPLEMENTARY    PROCEEDINGS    MAY    BE 

HAD. 

SECTION. 

1.  Nature  and  object  of  the  proceeding. 

2.  When  order  may  be  granted. 

3.  Before  what  judge  proceedings  had. 

4.  The  affidavit. 

5.  Warrant  of  arrest. 

6.  The  order. 

7.  The  injunction. 

Sec.    1.    Nature  and  object  of  tlie  proceeding. 

The  remedy  provided  by  the  code  of  procedure,  and 
afterwards  by  the  code  of  civil  procedure,  which  is  a 
proceeding  to  compel  an  examination  of  a  judgment 
debtor  or  his  debtor  or  bailee,  and  the  appointment  of  a 
receiver  to  take  the  property  of  such  judgment  debtor, 
whether  in  his  possession  or  in  the  possession  of  his 
debtor  or  bailee,  is  a  new  remedy,  which  was  unknown 
to  the  former  practice.  Before  the  adoption  of  the  code 
of  procedure,  a  judgment  creditor  who  had  exhausted 
his  remedy  at  law  without  obtaining  satisfaction  of  his 
judgment,  was  obliged  to  proceed  by  an  action  in  equity, 
by  means  of  a  creditor's  bill,  to  discover  property  be- 
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longing  to  the  debtor  which  could  not  be  obtained  or 
reached  by  execution,  and,  if  successful  in  such  proceed- 
ing, to  have  a  decree  granted  in  his  favor,  that  such 
property  be  applied  to  the  payment  of  his  judgment. 
This  mode  of  obtaining  satisfaction  of  a  judgment  was 
often  attended  with  great  delay  and  expense,  and  not 
unf requently  it  operated,  substantially,  as  a  denial  of 
the  rights  of  the  creditor. 

It  was  to  avoid  this  expense,  trouble  and  delay,  and  to 
provide  a  summary  and  inexpensive  substitute  for  the 
former  creditor's  bill,  that  the  legislature,  in  1848, 
enacted  the  provisions  which,  with  numerous  amend- 
ments made  from  that  time  until  the  adoption  of  the 
code  of  civil  procedure,  now  constitute  title  12  of  chap- 
ter XVII  of  the  code  of  civil  procedure,  under  the  title 
of  "  Proceedings  supplementary  to  an  execution  against 
property."  {Smith  v.  Mahony,  3  Daly,  285).  Under 
the  former  code  there  was  a  conflict  as  to  the  nature  of 
the  proceeding  itself,  whether  it  should  be  considered  as 
a  proceeding  in  the  action  in  which  the  judgment  was 
recovered,  or  a  distinct  special  proceeding.  The  weight 
of  authority  under  the  code  of  procedure  on  that  sub- 
ject was  in  favor  of  considering  it  as  a  mere  proceeding 
in  the  action  ( Wegman  v.  CMlds,  41  N.  Y.  159 ;  Wright 
V.  Nostrand,  94  N.  Y.  31;  Ward  V.  Roy,  69  N.  Y.  96) ; 
although  it  was  held  the  other  way  in  several  cases. 
{Davis  V.  Turner,  4  How.  Pr.  190;  Griffin  v.  Dominguez, 
2  Duer,  656 ) .  The  commissioners  in  preparing  and  re- 
drafting this  title  in  the  code  of  civil  procedure,  how- 
ever, settled  that  point  by  declaring  that  the  three 
remedies  provided  therein,  to  compel  the  examination 
of  the  judgment  debtor  and  of  his  debtor  or  bailee  were 
special  proceedings.  (Co.  Civ.  Proc.  §  2433;  Milliken  v. 
Thomson,  54  N.  Y.  Super.  Ct.  Rep.  393).  Those  cases 
which  hold  to  the  contrary  are  therefore  no  longer  the 
law.  There  was  also  some  doubt  as  to  the  mode  of  re- 
viewing these  proceedings;  which  doubt  has  also  been 
removed  by  the  provisions  of  the  same  section.  (Co. 
Civ.  Proc.  §  2433).  The  mode  of  review  will  be  more 
fully  treated  of  in  a  subsequent  part  of  this  chapter. 
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The  object  of  the  proceeding  is  indicated  in  the  title 
of  that  portion  of  the  code  which  provides  the  remedy, 
viz. :  "  Proceedings  supplementary  to  an  execution 
against  property."  It  is  to  provide  a  means  of  reach- 
irig  the  property  of  a  judgment  debtor  after  the  issue  of 
an  execution,  in  the  cases  specified  in  the  code,  and  of 
compelling  an  examination  of  such  judgment  debtor, 
or  of  his  debtor  or  bailee;  and,  in  case  property  is  dis- 
covered, of  appointing  a  receiver  to  take  such  property, 
and  under  the  direction  of  the  court  or  judge,  to  apply 
it  to  the  payment  of  the  judg-ment.  {Joyce  v.  Spafard, 
9  Oiv.  Proc.  Eep.  342;  Bryant  v.  Grant,  87  Hun,  68). 
It  is  substantially  a  substitute  for  a  creditor's  bill;  ex- 
cepting that  it  is  a  special  proceeding,  and  more  sum- 
mary in  its  nature  and  course.  The  service  of  the 
order  takes  the  place,  in  the  present  practice,  of  the 
commencement  of  the  suit  by  a  creditor's  bill  under  the 
old  system;  and  it  gives  the  judgment  creditor  a  lien 
upon  the  equitable  assets  of  the  judgment  debtor  in  the 
same  manner;  which  lien  is  rendered  effectual  by  the 
final  order  of  the  judge  directing  the  payment  to  the 
plaintiff  of  the  amount  of  his  judgment.  {Lynch  v. 
Johnson,  48  N.  Y.  27;  Importers  and  Traders'  Nat. 
Bank  v.  Quackenhush,  143  N.  Y.  567).  The  provisions 
of  the  code  were  intended  to  give  the  creditor  complete 
authority  for  a  full  and  searching  examination  of  the 
judgment  debtor,  and  of  those  who  were  indebted  to 
him,  or  who  had  in  their  possession  any  property  belong- 
ing to  hi>m,  for  the  purpose  of  ascertaining  the  amount 
and  condition,  as  well  as  the  disposition  which  the 
debtor  has  made  or  has  attempted  to  make  of  his  prop- 
erty, and  to  compel  the  application  of  the  property  so 
discovered  to  the  satisfaction  of  the  plaintiff's  judg- 
ment. {Forbes  v.  Willard,  37  How.  Pr.  193;  54  Barb. 
520).  These  proceedings  are  not  intended,  however,  to 
take  the  place  of  the  remedy  by  execution  in  reaching 
the  real  property  of  a  judgment  debtor.  {Mayer  v. 
Moyer,  7  App.  Div.  523;  Ghadeayne  v.  Gtvyer,  83  App. 
Div.  403).  The  rules  of  procedure,  so  far  as  they  have 
not  been  changed  by  the  provisions  of  the  code,  are  the 
same  as  those  which  prevailed  in  respect  to  the  course  of 
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procedure  in  a  creditor's  bill.      {Smith  v.  Mahony,  3 
Daly,  285;  see,  also,  chapter  LVIII,  ante). 

Sec.    Z.   Wlien   order  may  be  granted. 

Subdivision  1. — In  General. 

In  order  to  entitle  a  judgment  creditor  to  maintain 
either  of  the  special  proceedings  authorized  by  this 
article  (1  of  title  12  of  chapter  XVII  of  the  code), 
the  judgment  must  have  been  rendered  upon  the  judg- 
ment debtor's  appearance  or  personal  service  of  the 
summons  upon  him,  for  a  sum  not  less  than  twenty-five 
dollars  or  substituted  service  of  the  summons  upon  him 
in  accordance  with  section  436  of  the  code;  and  the 
execution  must  have  been  issued  out  of  a  court  of  rec- 
ord; and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment 
debtor  has,  at  the  time  of  the  commencement  of  the 
special  proceedings,  a  place  for  the  regular  transaction 
of  business  in  person ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the 
state,  to  the  sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  the  judgment  roll  is  filed 
unless  the  execution  was  issued  out  of  a  court  other 
than  that  in  which  the  judgment  was  rendered,  and,  in 
that  case,  to  the  sheriff  of  the  county  where  the  tran- 
script of  the  judgment  is  filed.      ( Co.  Civ.  Proc.  §  2458 ) . 

Prior  to  1881,  to  entitle  the  judgment  creditor  to  the 
benefit  of  this  proceeding,  he  must  have  recovered  a 
judgment  for  the  sum  of  twenty-five  dollars  "  exclusive 
of  costs;"  but  by  the  amendment  in  that  year  (Laws 
1881,  chap.  122)  the  words  "exclusive  of  costs"  were 
omitted  from  the  section.  By  the  same  law  the  words, 
"  an  office,"  for  the  regular  transaction  of  business,  were 
changed  to  "  a  place,"  etc.  Prior  to  that  amendment, 
an  order  for  the  examination  of  a  judgment  debtor 
could  not  be  based  upon  a  judgment  for  costs  only 
{Bean  v.  Tonnelle,  24  Hun,  353)  ;  but  since  that  time,  it 
has  been  held  that  such  proceedings  may  be  had  upon  a 
judgment  for  costs  only  {Davis  v.  Herrig,  65  How.  Pr. 
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290;  Burke  v.  Burke,  27  Misc.  684)  ;  except  in  case  the 
judgment  was  recovered  in  a  justice's  court  (Co.  Oiv. 
Proc.  §  3043),  or  in  the  municipal  court  of  the  city  of 
Rochester  (Laws  1880,  chap.  14;  Mason  v.  Hackett,  35 
Hun,  238),  or  in  the  municipal  court  of  the  city  of 
Syracuse  {Andrews  v.  Mastin,  22  Misc.  263) ;  in  which 
cases  the  judgment  must  be  for  twenty-five  dollars  ex- 
clusive of  costs,  in  order  to  be  a  lien  on  real  property. 
In  the  municipal  court  of  the  city  of  New  York  a  judg- 
ment of  twenty-five  dollars  or  more  is  a  charge  on  real 
property;  there  is  no  limitation  as  to  costs.  (Laws 
1902,  chap.  580,  §§  261,  263).  Any  judicial  determina- 
tion of  a  tribunal  of  this  state,  which  adjudges  a  sum 
of  money  of  twenty-five  dollars  or  upwards,  including 
costs,  to  be  due  and  payable  from  one  party  to  another, 
and  upon  which  an  execution  against  property  has  been 
issued  to  the  sheriff,  may  form  the  basis  of  these  pro- 
ceedings, provided  that  the  judgment  was  rendered 
upon  the  appearance  of  the  judgment  debtor  or  per- 
sonal service  of  the  summons  or  process  upon  him,  and 
the  execution  is  issued  out  of  a  court  of  record.  (Bart- 
lett  V.  McNeil,  60  N.  Y.  53).  The  word  "  appearance" 
means  a  vbluntary  submission  to  the  jurisdiction  in 
whatever  form  manifested;  and  these  proceedings  may 
be  based  upon  a  summary  judgment  entered  upon  a  for- 
feited recognizance  {People  v.  Cowan,  146  N.  Y.  348) ; 
and,  also,  upon  an  order  of  the  appellate  division  grant- 
ing costs  and  disbursements  upon  reversing  an  order  of 
special  term.  {Matter  of  Sirrett,  25  Misc.  89).  But 
where  by  lapse  of  time,  the  judgment  has  ceased,  at  the 
time  execution  is  issued,  to  be  a  lien  on  the  debtor's  real 
property,  the  judgment  creditor  cannot  resort  to  sup- 
plementary proceedings,  as  he  cannot  be  said  to  have 
exhausted  all  legal  remedies.  {Importers  and  Traders' 
Nat.  Bank  v.  Quackenbush,  143  N.  Y.  567).  As  will 
be  seen  below,  an  exception  is  made  in  those  cases  where 
the  judgment  debtor  is  a  domestic  corporation  or  a 
foreign  corporation  doing  business  in  this  state  as  pro- 
vided by  section  1812  of  the  code  of  civil  procedure,  un- 
less the  proceeding  is  brought  by  or  in  behalf  of  the 
people  of  the  state.     (Co.  Oiv.  Proc.  §  2463).     Proceed- 
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ings  supplementary  to  execution  cannot  be  had  in  such 
cases. 

To  authorize  the  examination  of  a  resident  of  the 
state  in  a  county  other  than  that  of  his  residence, 
it  must  appear  that  he  has  a  place  of  business  in 
the  county  where  the  examination  is  sought  for  the 
regular  transaction  of  his  business  in  person,  as 
distinguished  from  the  transaction  of  his  business 
through  his  agents.  {Brown  v.  Gump,  59  How.  Pr. 
507).  Where  a  transcript  of  a  justice's  judgment  is 
filed  in  two  counties,  and  an  execution  is  issued  out  of 
the  clerk's  ofiQce  of  one  county  returnable  to  the  clerk's 
office  of  the  other  county,  supplementary  proceedings 
can  be  had  in  the  county  where  the  execution  was  issued. 
[Stryhing  v.  Eicks,  2  Law  Bull.  6).  In  that  case  a 
transcript  was  filed  in  both  Kings  and  New  York  coun- 
ties, and  an  execution  was  issued  to  the  sheriff  of  New 
York  county,  returnable  to  the  clerk  of  Kings  county; 
and  it  was  held  that  the  order  was  properly  granted 
in  the  court  of  common  pleas  of  New  York  county. 

Supplementary  proceedings  cannot  be  had  where  the 
judgment  debtor  is  a  corporation  created  by  or  under 
the  laws  of  the  state,  or  a  foreign  corporation  specified 
in  section  1812  of  the  code,  except  in  those  actions  or 
special  proceedings  brought  by  or  against  the  people  of 
the  state.  Nor  do  the  code  provisions  as  to  supple- 
mentary proceedings  authorize  the  seizure  of,  or  other 
interference  with,  any  property,  which  is  expressly  ex- 
empt by  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion ;  or  any  money,  thing  in  action,  or  other  property, 
held  in  trust  for  a  judgment  debtor,  where  the  trust  has 
been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  a  person,  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendered  within  sixty  days,  next  before  the  in- 
stitution of  the  special  proceeding;  where  it  is  made  to 
appear,  by  his  oath  or  otherwise,  that  those  earnings 
are  necessary  for  the  use  of  a  family,  wholly  or  partly 
supported  by  his  labor.      (Co.  Civ.  Proc.  §  2463). 

This  section  was  amended  in  1886  by  the  addition  of 
the  words  "  except  in  those  actions  or  special  proceed- 
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ings  brought  by  or  against  the  people  of  the  state."  So 
that  since  that  time,  supplementary  proceedings  may  be 
had  in  such  cases,  as  well  as  in  those  mentioned  in  the 
sections  of  the  code  which  provide  for  these  proceedings. 
The  exemption  provided  in  the  section  last  cited,  for 
the  benefit  of  the  debtor,  to  enable  him  to  support  his 
family  out  of  his  earnings,  should  be  liberally  construed 
in  his  favor,  as  it  is  regarded  in  the  light  of  a  purely 
humane  provision.  {Miller  v.  Hooper,  19  Hun,  394). 
Supplementary  proceedings  are  not  the  proper  means 
of  reaching  the  surplus  rents  and  profits  of  property  left 
in  trust  for  the  support  of  the  debtor  (Matter  of  Sey- 
mour, 76  App.  Div.  300)  ;  they  can  only  be  reached  in  a 
suit  for  that  purpose;  nor  can  such  rents  and  profits  be 
recovered  in  a  judgment  creditor's  action  (Co.  Civ. 
Proc.  §  1879;  Manning  v.  Evans,  19  Hun,  500)  ;  but,  as 
was  pointed  out  in  section  2  of  article  I  of  chapter 
LVIII,  ante,  an  action  may  be  maintained  to  reach  such 
surplus  income.  (See,  also,  Wetmore  v.  Wetmore,  149 
N.  Y.  520,  527 ) .  It  was  at  one  time  held  that  creditors 
were  entitled  to  the  earnings  of  a  debtor,  excepting  for 
the  period  of  sixty  days,  computed  from  the  time  the 
motion  is  made  to  have  the  property  of  the  debtor  ap- 
plied to  the  payment  of  the  judgment  {Bush  v.  White, 
12  Abb.  Pr.  21 )  ;  but  under  section  2463  the  period  is  to 
be  computed  from  the  date  of  the  commencement  of  the 
supplementary  proceedings.  {Matter  of  Trustees  of 
Board  of  Publication,  22  Misc.  645;  Kroner  v.  Reilly, 
49  App.  Div.  41).  Salary  not  due  at  such  date  cannot 
be  reached.  {Kroner  y.  Beilly,  supra).  If  such  earn- 
ings are  found  to  be  sufficient  only  for  the  support  of 
the  debtor  and  his  family,  the  proceedings  will  be  dis- 
missed. {Cummings  v.  Timherman,  49  How.  Pr.  236). 
What  constitutes  earnings  is  a  question  of  fact,  and  if 
the  amount  claimed  to  be  earnings,  is  not  in  fact  of  such 
character,  the  court  will  not  hold  it  to  be  exempt. 
{Whalen  v.  Tennison,  1  Law  Bull.  22;  flatter  of 
Wyman,  76  App.  Div.  292).  So  also  where  the  defend- 
ant does  not  contribute  to  the  support  of  his  family, 
Uut  it  is  supported  by  the  wife,  his  earnings  will  not  be 
treated  as  exempt   {Martin  v.  Sheridan,  2  Hilt.  586); 
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nor  where  the  judgment  debtor  is  not  under  legal  obliga- 
tion to  support  the  family  with  whom  he  lives ;  although 
he  may  keep  the  house  and  claim  that  his  earnings  are 
necessary  for  the  support  of  his  housekeeper  and  her 
children  who  reside  with  him.  {Van  Vechten  v.  Hall, 
14  How.  Pr.  436).  It  is  to  be  noted  that  since  the 
amendment  of  1903  to  section  1391  of  the  code,  wages, 
salary  and  income  from  trust  funds  are,  under  certain 
circumstances,  made  subject  to  the  claims  of  creditors. 
(See  vol.  II,  pp.  980,  1016).  It  has  been  doubted 
whether  or  not  the  question  of  fact  whether  property 
claimed  to  be  exempt  is  actually  exempt,  can  be  deter- 
mined in  the  supplementary  proceeding.  {Dickinson  v. 
Onderdonk,  18  Hun,  479).  Such  question  involves  the 
title  of  chattels,  and  is  proper  for  a  jury  trial;  and  if 
the  judgment  creditor  should  levy,  by  virtue  of  an  execu- 
tion, on  the  alleged  exempt  property  of  the  debtor,  such 
debtor  would  have  the  right  to  try  that  question  by  an 
ordinary  action  at  law ;  and  if  the  property  taken  should 
be  found  to  be  actually  exempt,  the  debtor  could  not 
only  recover  it  back,  but  whatever  damages  may  have 
been  caused  by  its  wrongful  taking  and  detention. 
(Id.). 

Where  the  judgment  in  an  action,  is  against  the  plain- 
tiff, the  provision  as  to  the  debtor's  appearance,  or  per- 
sonal service,  etc.,  upon  him,  does  not  apply;  because 
the  plaintiff,  by  bringing  his  action,  brings  himself 
within  the  jurisdiction  of  the  court.  {Bean  v.  Tonnelle, 
1  Oiv.  Proc.  Kep.  SS;  People  v.  Cowan,  146  N.  Y.  348). 

In  case  the  sheriff  of  any  county  to  whom  a  warrant 
commanding  him  to  make  the  amount  of  taxes  against  a 
person  residing  out  of  the  United  States,  out  of  the 
goods  and  chattels  of  such  non-resident,  has  been  issued 
and  returned  by  him  unsatisfied  in  whole  or  in  part,  pro- 
ceedings, in  all  respects  similar  to  proceedings  provided 
by  the  statute  in  case  of  a  judgment  debtor  after  the 
return  of  an  execution  against  him  wholly  or  partly 
unsatisfied,  may  be  had  by  the  county  treasurer  of  any 
county  against  any  person  having  property  of  the  non- 
resident, or  who  is  indebted  to  him.  (The  Tax  Law 
[Laws  1896,  chap.  908],  §  77). 
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If  a  tax  exceeding  ten  dollars  in  amount  levied 
against  a  person  or  corporation  is  returned  by  the  pro- 
per collector  uncollected  for  want  of  personal  prop- 
erty out  of  which  to  collect  the  same,  the  supervisor  of 
the  town  or  ward,  or  the  county  treasurer  or  the  presi- 
dent of  the  village,  if  it  is  a  village  tax,  may,  within  one 
year  thereafter,  apply  to  the  court  for  the  institution 
of  proceedings  supplementary  to  execution,  as  upon  a 
judgment  docketed  in  such  county,  for  the  purpose  of 
collecting  such  tax  and  fees,  with  interest  thereon  from 
the  fifteenth  day  of  February  after  the  levy  thereof. 
Such  proceedings  may  be  taken  against  a  corporation, 
and  the  same  proceedings  may  thereupon  be  had  in  all 
respects  for  the  collection  of  such  tax  as  for  the  col- 
lection of  a  judgment  by  proceedings  supplementary  to 
execution  thereon  against  a  natural  person,  and  the 
same  costs  and  disbursements  may  be  allowed  against 
the  person  or  corporation  examined  as  in  such  supple- 
mentary proceedings  but  none  shall  be  allowed  in  his 
or  its  favor.  The  tax,  if  collected  in  such  proceeding, 
shall  be  paid  to  the  county  treasurer  or  to  the  super- 
visor of  the  town,  and  if  a  village  tax,  to  the  treasurer 
of  the  village.  The  costs  and  disbursements  collected 
shall  belong  to  the  party  instituting  the  proceedings, 
and  shall  be  applied  to  the  payment  of  the  expense  of 
such  proceeding.  The  president  of  a  village  and  a 
county  treasurer  shall  have  no  compensation  for  any 
such  proceeding.  A  supervisor  shall  have  no  other  com- 
pensation except  his  per  diem  pay  for  time  necessarily 
spent  in  the  proceeding.  (Tax  Law,  §  259).  Under 
this  section,  supplementary  proceedings  may  be  had  to 
collect  taxes  levied  in  New  York  county.  (Blatter  of 
Gould,  75  App.  Div.  576). 

Supplementary  proceedings  may  also  be  taken  for 
a  village  tax.     (Village  Law,  §  126). 

It  is  also  provided  that  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  a  sum  of  money  into  court,  or 
to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the 
payment,  and  that  the  provisions  of  the  code  relating  to 
an  execution  against  the  property  of  a  judgment  debtor, 
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issued  upon  a  judgment  of  the  supreme  court  and  the 
proceedings  to  collect  it,  apply  to  an  execution  issued 
from  the  surrogate's  court  and  the  collection  thereof, 
the  decree  being,  for  that  purpose,  regarded  as  a  judg- 
ment; except  that  the  proceedings  described  in  title  12 
of  chapter  XVII  of  the  code  (supplementary  proceed- 
ings ) ,  if  founded  upon  such  a  decree,  must  be  taken,  as 
if  the  decree  was  a  judgment  of  the  county  court,  or,  in 
the  city  of  New  York,  of  the  supreme  court.  (Co.  Oiv. 
Proc.  §  2554). 

An  order  instituting  supplementary  proceedings  may 
be  issued  by  a  judge  of  a  United  States  Court  {Ew  parte 
Boyd,  105  U.  S.  647)  ;  but  no  proceeding  can  be  insti- 
tuted by  a  state  judge  or  justice  upon  the  judgment  of 
the  United  States  court.  (Tompkins  v.  Purcell,  12  Hun, 
662;  Davis  V.  Bruns,  11  Wk.  Dig.  436;  23  Hun,  648). 

One  of  the  general  requisites,  in  such  cases,  is  that  the 
execution  shall  have  issued  to  the  county  where  the 
judgment  debtor  then  resides  {Bingham  v.  DisbroWj,  37 
Barb.  24) ;  or  to  the  county  where  he  has  at  the  time  of 
the  commencement  of  the  proceedings,  a  place  where  he 
regularly  transacts  business  in  person.  {Brown  v. 
Gump,  59  How.  Pr.  507).  But  the  residence  contem- 
plated by  section  2458  of  the  code  is  not  necessarily  the 
debtor's  permanent  residence,  and  where  he  has  a  per- 
manent residence  and  also  a  summer  residence,  an  exe- 
cution issued  to  the  sheriff  of  the  county  in  which  he 
has  his  summer  residence,  and  returned  unsatisfied,  is 
sufficient  to  sustain  the  order.  (Matter  of  Rowland, 
21  App.  Div.  172 ;  affd.  without  op.,  154  N.  Y.  777) .  So, 
also,  where  the  judgment  debtor  had  his  permanent 
residence  in  the  country,  but  had  hired  lodgings  in  the 
city  of  New  York  and  had  occupied  them  from  time  to 
time  for  some  years,  it  was  held  that  the  issuing  of  an 
execution  to  the  sheriff  of  New  York  county  was  suffi- 
cient. (Matter  of  Rose,  87  App.  Div.  240).  A  school 
teacher,  resident  in  another  county,  but  teaching  in  a 
public  school  in  the  city  of  New  York,  has  a  place  of 
business  therein  within  section  2458  of  the  code  (Burke 
V.  Burke,  27  Misc.  684)  ;  and  so  has  an  agent  for  an 
insurance  company,  having  a  desk  and  chair  in  the  office 
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of  the  company  in  the  city  of  New  York,  in  the  absence 
of  proof  that  he  was  continuously  away  therefrom  by 
the  requirements  of  his  occupation.  {Batcheldor  v. 
Nugent,  23  Oir.  Proc.  Kep.  178). 

In  case  the  judgment  debtor  is  a  non-resident,  having 
no  place  in  which  he  transacts  business  within  the  state, 
the  proceedings  may  be  had  after  the  issue  of  an  execu- 
tion to  the  county  where  the  judgment  roll  or  transcript 
is  filed.  (Co.  Civ.  Proc.  §  2458).  The  proceedings  may 
be  had  against  a  judgment  debtor  who  was  an  infant 
at  the  time  of  the  recovery  of  the  judgment.  {Lederer 
V.  Ehrenfeld,  49  How.  Pr.  403).  But  if  these  proceed- 
ings are  instituted  against  a  foreign  consul,  who  has 
permitted  judgment  to  be  taken  against  him  by  default, 
he  cannot  be  attached  by  a  warrant  of  arrest  for  refusal 
to  obey  the  order.  ( Griffin  v.  Dominguez,  2  Duer,  656 ) . 
The  same  exemption  from  arrest  in  these  proceedings, 
exists  in  his  favor  as  in  an  ordinary  civil  action.  (Vol. 
I,  p.  502).  Where  property,  not  in  the  possession  of 
judgment  debtor,  is  claimed  by  the  person  in  whose  pos- 
session it  is,  the  judge  or  referee  cannot  in  these  pro- 
ceedings, try  the  question  of  title  to  the  property. 
(Crounse  v.  Whipple,  34  How.  Pr.  333).  The  proper 
course  is  to  appoint  a  receiver  of  the  judgment  debtor's 
property,  who  can  bring  an  action  to  determine  the  title 
to  the  property.      ( Id. ) . 

By  the  provisions  of  the  code,  if  the  judgment  cred- 
itor shows  by  affidavit  the  facts  entitling  himself  to 
the  order,  it  will  be  granted,  although  it  may  turn  out 
that  the  property  does  not  belong  to  the  judgment 
debtor;  and  where  the  title  actually  comes  into  dispute, 
the  court  will  not  make  an  order  directing  the  delivery 
of  the  property  to  the  sheriff  or  receiver.  This  will  be 
more  fully  spoken  of  in  subdivision  four  of  this  section. 

The  proceeding  may  be  instituted  by  an  attorney  in 
his  own  interest.  {8haunessy  v.  Traphagen,  13  N.  Y. 
St.  Eep.  754).  It  is  also  proper  where  the  basis  of  the 
proceeding  is  an  order  directing  the  purchaser  at  a 
judicial  sale,  to  pay  the  difference  on  a  resale;  as  that 
is  a  judicial  determination  of  a  tribunal  of  this  state, 
adjudging  that  a  sum  of  money  is  due  and  payable  from 
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one  party  to  another.  {Ly decker  v.  Smith,  44  Hun, 
454). 

Supplementary  proceedings  cannot  be  maintained 
upon  a  judgment  of  a  justice's  court,  where  the  tran- 
script was  not  filed  with  the  county  clerk  until  after  the 
expiration  of  six  years.  {Davidson  v.  Horn,  47  Hun, 
51).  This  case  was  decided  prior  to  the  amendments 
of  1894,  which  changed  the  statutory  period  of  limita- 
tion on  a  justice's  judgment  docketed  in  the  county 
clerk's  office  to  twenty  years  (see  vol.  I,  p.  91),  but  by 
express  provision  of  section  3017  of  the  code  the  judg- 
ment is  required  to  be  docketed  within  six  years,  so  the 
Davidson  case  is  still  authoritative. 

The  term  "  judgment  creditor,"  signifies  the  person 
who  is  entitled  to  collect,  or  otherwise  enforce,  in  his 
own  right,  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  sum  of  money.  (Co.  Oiv.  Proc.  §  3343, 
subd.  13). 

The  party  to  whom  costs  are  awarded  in  a  special 
proceeding  shall  be  entitled  to  the  same  remedies  under 
title  12  of  chapter  XVII  of  the  code  (supplementary 
proceedings),  under  the  same  circumstances,  as  near 
as  may  be,  as  a  judgment  creditor.  And  for  the  pur- 
poses of  that  title,  the  party  to  whom  such  costs  are 
awarded  shall  be  deemed  a  judgment  creditor,  and  the 
party  against  whom  they  are  awarded  shall  be  deemed 
a  judgment  debtor.  (Co.  Civ.  Proc.  §  2432).  This  was 
added  to  section  2432  by  chap.  176,  Laws  of  1896. 

Where  the  party  applying  for  the  order  is  a  trustee, 
or  acting  in  a  representative  capacity,  the  law  invests 
him  with  the  same  rights  as  would  have  been  possessed 
by  the  person  he  represents,  had  he  applied  for  the  order 
himself.  ( Grill  v.  Kornmeyer,  56  How.  Pr.  276 ;  Pardee 
v.  Tilton,  20  Hun,  76).  So  an  attorney  may  take  pro- 
ceedings to  enforce  the  payment  of  the  judgment  to  the 
extent  of  his  lien  therein.  {Russell  v.  Somerville,  4  Law 
Bull.  3).  In  such  case  the  affidavit  must  show  the 
status  of  the  attorney.  Where  the  judgment  debtor  is 
dead,  no  proceedings  can  be  instituted  in  his  name,  as 
all  of  his  property  is  carried  by  his  death  into  the  surro- 
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gate's  court,  where  equality  of  the  same  class  of  claim- 
ants is  the  rule  which  prevails  in  the  distribution  of  the 
decedent's  estate;  but  if  the  judgment  debtor  dies  after 
proceedings  have  been  regularly  begun,  his  death  does 
not  extinguish  the  priority  of  the  lien  which  the  judg- 
ment creditor  acquires  by  his  proceedings.  They  may 
go  on  the  same  as  where  an  execution  is  issued  against 
the  property  of  the  debtor  in  his  life  time.  {Becker  v. 
Becker,  47  Barb.  497).  The  proceedings  cannot  be  had 
where  the  property  of  the  judgment  debtor  is  in  the  cus- 
tody of  an  officer  of  the  court  in  bankruptcy  proceed- 
ings.     {Havens  v.  Natl.  City  Bank,  4  Hun,  131). 

As  has  already  appeared  in  this  section,  supple- 
mentary proceedings  may  be  had  in  three  different 
classes  of  cases,  which  are  specified  in  the  three  sub- 
divisions of  section  2432  of  the  code  of  civil  procedure, 
besides  those  special  statutory  cases  in  which  a  public 
officer  may  maintain  the  proceeding  for  the  purpose  of 
collecting  delinquent  taxes.  The  cases  coming  under 
the  three  subdivisions  just  referred  to  will  be  particu- 
larly spoken  of  in  the  three  following  subdivisions  of 
this  section. 

Subdivision  2.- — After  the  Return  of  an  Execution. 

The  first  remedy  provided  by  the  code  of  civil  pro- 
cedure is  for  an  order  or  warrant  issued  against  a  judg- 
ment debtor,  after  the  return  of  an  execution.  ( Co.  Oiv. 
Proc.  §  2432,  subd.  1). 

At  any  time  within  ten  years  after  the  return,  Avholly 
or  partly  unsatisfied,  of  an  execution  against  property, 
issued  upon  a  judgment,  as  prescribed  in  section  2458 
of  the  code,  or,  in  case  of  an  order,  issued  in  the  same 
manner  so  far  as  the  provisions  of  said  section  can  be 
applied  in  substance,  the  creditor  under  such  judgment 
or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  re- 
quiring the  debtor  under  the  judgment  or  order,  to 
attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order.  (Oo.  Oiv.  Proc. 
§  2435). 
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Where  the  execution  was  issued  as  prescribed  in  sec- 
tion 1934  or  section  1941  of  the  code,  a  debt  due  to,  or 
other  personal  property  owned  by,  one  or  more  of  the 
defendants  not  summoned,  jointly  with  the  defendants 
summoned,  or  with  any  of  them,  may  be  reached  by  a 
special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment.  (Co.  Civ. 
Proc.  §  2461). 

The  execution  referred  to  in  the  section  last  cited,  is 
one  issued  upon  a  judgment  in  the  plaintiff's  favor, 
against  one  or  more  joint  debtors  who  were  not  served 
with  the  summons  in  the  original  action,  and  who  either 
have  been  or  have  not  been  proceeded  against,  after 
judgment  had  been  entered  against  the  joint  debtors 
who  were  served.  (See  Co.  Civ.  Proc.  §§  1934-1936, 
1937-1941) .  See,  also,  chapter  LIX  of  this  book,  article 
III,  section  1,  as  to  judgments  against  joint  debtors, 
when  all  are  not  served,  and  section  2  of  the  same 
article,  as  to  actions  to  charge  defendants  not  sum- 
moned. 

Before  a  creditor  is  entitled  to  an  order  to  examine  a 
judgment  debtor  under  this  subdivision,  he  must  have 
exhausted  his  remedy  at  law.  {Lisner  v.  Toplitz,  86 
App.  Div.  1).  The  question  as  to  whether  the  legal 
remedy  has  been  exhausted  seems  the  same  here  as  in 
the  case  of  a  judgment  creditor's  action,  which  has  been 
discussed  in  section  2  of  article  I  of  chapter  LVIII  of 
this  work,  supra.  It  has  been  held  that  where  the  judg- 
ment was  against  joint  debtors,  the  plaintiff's  remedy 
is  exhausted  against  the  debtors  so  as  to  entitle  him  to 
proceed  in  equity  to  reach  joint  property,  although  in 
the  original  action  the  summons  was  served  upon,  and 
judgment  was  entered  and  docketed  against,  only  two 
of  the  joint  debtors,  if  the  execution  was  issued  against 
the  joint  property  of  all  the  joint  debtors  and  returned 
unsatisfied.  (Produce  Bank  v.  Morton,  67  N.  Y.  199). 
If  the  execution  has  been  returned  unsatisfied  without 
fraud  or  collusion  on  the  part  of  the  plaintiff,  although 
the  period  allowed  for  the  return  has  not  expired,  the 
order  may  be  granted.  {Engle  v.  Bonneau,  2  Sand. 
679;  High  Rock  Knitting  Co.  v.  Bronner,  18  Misc.  631). 
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f.f,  however,  the  plaintiff  has  procured,  the  return  of  the 
execution  before  the  sixty  days  have  expired,  by  collu- 
sion with  the  sheriff,  he  is  not  entitled  to  the  order,  and 
does  not  acquire  a  right  to  commence  the  proceeding 
until  after  the  return  day  of  the  execution.  {Spencer 
v.  Cuyler,  17  How.  Pr.  157).  But  if  the  sheriff  returns 
the  execution  unsatisfied  in  whole  or  in  part  before  the 
expiration  of  the  sixty  days,  without  collusion  with  the 
creditor  or  his  attorney,  the  creditor  is  not  obliged  to 
wait  until  the  expiration  of  the  sixty  days,  but  may 
proceed  immediately  upon  the  return  of  the  execution. 
( Tyler  v.  Whitney,  12  Abb.  Pr.  465 ) .  It  is  not  fraud  or 
collusion  on  the  part  of  the  plaintiff  or  his  attorney 
simply  to  have  requested  the  sheriff  to  return  the  exe- 
cution. To  constitute  that  defense  the  plaintiff  must 
by  collusion  with  the  sheriff  have  procured  a  return  of 
the  execution  unsatisfied,  without  an  attempt,  in  good 
faith,  to  find  goods  subject  to  levy.  (Forbes  v.  Waller, 
25  N.  Y.  430).  The  right  to  the  order  in  this  class  of 
cases  depends  on  the  return  of  an  execution  unsatisfied 
in  whole  or  in  part.  (Owen  v.  Dupignac,  9  Abb.  Pr. 
180).  The  mere  fact  that  the  judgment  debtor  had 
property  which  the  sheriff  ought  to  have  taken  and  sold 
for  the  purpose  of  satisfying  the  judgment,  will  not 
affect  the  right  of  the  judgment  creditor  to  the  remedy. 
(Fenton  v.  Flagg,  24  How.  Pr.  499).  This  is  true  even 
though  the  sheriff  had  notice  of  property  or  some  in- 
terest in  property  which  might  have  been  sold  on  the 
execution.  {'Stoors  v.  Kelsey,  2  Paige,  418).  The 
proper  remedy  of  the  debtor  in  such  case  is  to  move  to 
set  aside  the  return,  or  to  bring  an  action  against  the 
sheriff  for  damages,  if  any  have  been  caused  by  the 
wrongful  act  of  the  sheriff.  (Id.).  Where  the  judg- 
ment debtor  can  show  an  interference  on  the  part  of  the 
plaintiff  with  the  acts  of  the  sheriff,  which  amounts  to 
fraud  or  collusion,  it  is  a  good  defense,  and  the  order 
should  be  vacated.  (Spencer  v.  Cuyler,  17  How.  Pr. 
157).  This  is  on  the  theory  that  where  there  is  suffi- 
cient reason  to  question  the  good  faith  of  a  return  made 
before  the  expiration  of  the  sixty  days,  and  the  sheriff 
acts  manifestly  on  the  procurement  of  the  creditor  or 
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his  attorney,  the  remedy  by  execution  has  not  been  ex- 
hausted; and  the  party  until  he  has  exhausted  his 
remedy  at  law  is  not  entitled  to  an  order  instituting 
supplementary  proceedings.  (Farqioaharson  v.  Eim- 
lall,  9  Abb.  Pr.  385,  note). 

Where  the  execution  has  been  properly  returned,  the 
law  regards  the  remedy  at  law  as  being  exhausted,  and 
the  order  may  be  granted.  After  the  order  has  been 
granted,  it  is  no  objection  to  proceeding  under  such 
order  that  the  creditor  has  caused  another  execution  to 
be  issued  against  the  property  of  the  debtor,  and  the 
sheriff  has  made  a  levy  upon  the  property  of  the  defend- 
ant, unless  such  levy  is  clearly  sufficient  to  satisfy  the 
judgment.  {Sale  v.  Lawson,  4  Sand.  718;  Smith  v. 
Davis  J  63  Hun,  100).  The  two  modes  of  seeking  satis- 
faction, are  not  at  all  inconsistent  with  each  other,  but 
may  proceed  together  until  one  or  the  other  has  resulted 
in  the  satisfaction  of  the  debt.  {Lilliendahl  v.  Feller- 
man,  11  How.  Pr.  528;  Smith  v.  Cutter,  64  App.  Div. 
412).  But  it  has  been  held,  by  Judge  MoAdam,  in  the 
city  court  of  New  York,  that,  if  a  levy  is  made  under  the 
second  execution,  it  suspends  the  supplementary  pro- 
ceeding until  the  return  of  the  sheriff;  and  if  an  order 
is  made  after  such  levy,  it  should  be  dismissed.  {Stein- 
hardt  v.  Michalda,  15  Civ.  Proc.  Rep.  323).  It  is  no 
reason  for  staying  the  examination,  that  after  making 
and  before  serving  the  order,  the  judgment  creditor  has 
caused  an  attachment  to  be  issued  against  the  judgment 
debtor  as  a  non-resident  (Hanson  v.  Tripler,  3  Sand. 
733 ) ;  or  that  the  judg-ment  creditor  institutes  an  action 
to  set  aside  an  assignment  made  by  the  debtor,  as 
fraudulent  and  void  as  against  creditors.  Such  an 
action  is  entirely  different  in  its  objects  from  the  sup- 
plementary proceedings,  and  the  judgment  creditor  will 
not  be  compelled  to  elect  between  the  two  proceedings, 
and  to  proceed  in  one  only.  ( Taylor  v.  Persse,  15  How. 
Pr.  417).  If  two  executions  have  been  issued,  and  only 
one  returned,  the  order  is  regular,  although  the  other 
execution  is  outstanding  ( Owen  v.  Dupignac,  9  Abb.  Pr. 
180)  ;  in  that  case  the  first  execution  had  been  returned 
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fifteen  years.  By  section  2435  above  cited,  the  time 
within  which  supplementary  proceedings  may  be 
brought,  is  limited  to  ten  years  after  the  return  of  the 
execution.  This  is  in  analogy  to  the  rule  in  case  of  a 
creditor's  bill.  ( Corning  v.  BtehMns,  1  Barb.  Oh.  589 ) . 
It  has  been  held  that  the  creditor's  remedy  is  not  limited 
to  the  first  execution,  and  that,  where  the  first  execution 
was  returned  fourteen  years  before  the  second  execu- 
tion was  issued,  if  such  second  execution  was  properly 
issued  upon  leave  of  the  court,  the  order  might  be  based 
on  such  second  execution.  [Levy  v.  Kirhy,  7  Oiv.  Proc. 
Kep.  98).  But  a  different  rule  has  been  laid  down  in 
later  cases  {Cleveland  v.  Johnson,  5  Misc.  484;  Baumler 
V.  AcJcerman,  63  Hun,  40)  ;  and  if,  when  the  second  exe- 
cution is  issued,  the  judgment  has  ceased  to  be  a  lien 
on  real  property,  supplementary  proceedings  cannot  be 
based  upon  the  return  unsatisfied  of  the  second  execu- 
tion. {Importers  and  Traders'  Nat.  Bank  v.  Qitacken- 
6ms/i,  143N.  Y.  567). 

Section  2435  does  not  authorize  supplementary  pro- 
ceedings where  execution  had  been  issued  on  an  order 
for  support  of  the  wife  and  children  pending  an  action 
for  divorce  or  separation,  as  the  code  does  not  authorize 
an  execution  in  such  case.  {Weher  v.  Weher,  93  App. 
Div.  149). 

As  we  have  seen  in  subdivision  one,  above,  where  a 
proceeding  in  the  nature  of  a  supplementary  proceed- 
ing is  brought  by  the  treasurer  of  a  county,  or  the  presi- 
dent of  a  village  to  collect  a  tax,  it  must  be  brought 
within  one  year  from  the  time  the  collector  has  returned 
his  warrant  wholly  or  partly  unsatisfied.  (Tax  Law, 
§  259).  Where  judgment  was  rendered  in  an  action 
■  against  partners  upon  a  partnership  obligation,  but 
where  the  summons  was  served  only  upon  one  of  the 
partners,  and  the  judgment  was  entered  against  all  the 
partners,  but  bound  only  the  individual  property  of  the 
partner  served,  an  execution  against  the  joint  property 
of  all  the  defendants,  returned  unsatisfied,  is  a  suffi- 
cient exhaustion  of  the  remedy  at  law  upon  that  judg- 
ment, to  entitle  the  creditor  to  proceed  in  equity  to 
33 
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search  for  joint  property.     {Perkins  v.  Kendall,  3  Oiv. 
Proc.  Rep.  240). 

Subdivision  3. — After  Issue  and  Before  Return  of 

Execution. 

The  second  remedy  provided  by  the  code  of  civil  pro- 
cedure, is  for  an  order  made  or  a  warrant  issued  against 
a  judgment  debtor,  after  the  issuing  and  before  the  re- 
turn of  an  execution.     (Co.  Oiv.  Proc.  §  2432,  subd.  2). 

At  any  time  after  the  issuing  of  an  execution  against 
property,  as  prescribed  in  section  2458  of  the  code,  and 
before  the  return  thereof,  the  judgment  creditor,  upon 
proof,  by  affidavit,  or  other  competent  written  evidence, 
that  the  judgment  debtor  has  property,  which  he  un- 
justly refuses  to  apply  towards  the  satisfaction  of  the 
judgment,  is  entitled  to  an  order,  requiring  the  judg- 
ment debtor  to  attend  and  be  examined  concerning  his 
property,  at  the  time  and  place  specified  in  the  order. 
(Co.  Civ.  Proc.  §  2436). 

The  proceedings  mentioned  in  this  subdivision,  are 
rather  in  aid  of  an  execution,  than  supplementary 
thereto.  They  enable  the  plaintiff  to  discover  the  prop- 
erty of  the  judgment  debtor  who  is  concealing  it.  Where 
the  property  is  beyond  the  reach  of  an  execution,  or  is, 
for  some  reason,  not  subject  to  levy,  it  enables  the  court, 
or  judge,  at  once  to  appoint  a  receiver,  in  order  to  reach 
it  by  that  remedy.  The  facts  entitling  the  judgment 
creditor  to  this  remedy  should  be  clear;  and  he  is  re- 
quired to  comply  closely  with  the  requirements  of  the 
section,  and  to  show  to  the  satisfaction  of  the  judge 
that  the  judgment  debtor  not  only  has  property,  but 
that  he  unjustly  refuses  to  apply  it  to  the  payment  of 
the  judgment.  Where,  however,  the  affidavit  shows 
such  facts,  the  order  may  be  granted,  and  the  examina- 
tion may  be  as  complete  as  in  a  case  where  the  order  is 
granted  after  the  return  of  an  execution.  The  issuing 
of  an  execution,  in  the  cases  specified,  is  always  neces- 
sary as  a  condition  precedent  to  the  right  of  the  judg- 
ment creditor  under  this  subdivision,  to  apply  for  the 
order.     {Sackett  V.  Neioton,  10  How.  Pr.  560).     While 


SUPPLEMENTARY   PROCEEDINGS.  515 

the  statute  requires  that  an  execution  shall  have  been 
issued,  as  a  condition  precedent  to  applying  for  an 
order  under  this  subdivision,  yet  the  time  is  not  limited 
after  the  execution  has  once  been  issued,  Avithin  which 
the  proceeding  may  be  begun,  except  the  general  limita- 
tion of  ten  years ;  for  the  language  of  the  section  is  that 
"  at  any  time "  after  the  issuing  of  the  execution,  the 
creditor  is  entitled  to  his  order,  upon  making  the  neces- 
sary proof.      (Co.  Civ.  Proc.  §  2436). 

The  proceedings  under  this  subdivision,  where  the 
order  is  granted,  are  the  same  as  under  the  first  sub- 
division; and  it  is  not  necessary  to  examine  them 
separately  here;  but  they  will  all  be  discussed  together. 

Proceedings  before  the  return  of  execution  cannot  be 
maintained  to  enforce  the  payment  of  alimony  granted 
pendente  lite;  such  orders  not  being  within  the  terms 
of  section  2436.      (Ostrom  v.  Ostrom,  38  Misc.  232). 

Subdivision  4. — Against  Third  Person,  etc. 

The  third  remedy  provided  by  the  code  of  civil  pro- 
cedure is  for  an  order,  made  after  the  issuing,  and  either 
before  or  after  the  return,  of  an  execution,  against  a  per- 
son who  has  property  of  the  judgment  debtor,  or  is  in- 
debted to  him. 

The  proceedings  under  this  subdivision  may  be  pur- 
sued, either  alone,  or  simultaneously  with  the  proceed- 
ings under  either  subdivision  first  or  subdivision  second 
of  this  section.     (Co.  Civ.  Proc.  §  2432,  subd.  3). 

Upon  proof,  by  affidavit;  or  other  competent  written 
evidence,  to  the  satisfaction  of  the  judge,  that  an  execu- 
tion against  property  has  been  issued,  as  prescribed  in 
section  2458  of  the  code,  and  either  that  it  has  been 
returned  wholly  or  partly  unsatisfied,  or  that  it  has 
not  been  returned ;  and  also  that  any  person  or  corpora- 
tion has  personal  property  of  the  judgment  debtor,  ex- 
ceeding ten  dollars,  in  value,  or  is  indebted  to  him  in  a 
sum  exceeding  ten  dollars;  the  judgment  creditor  is 
entitled  to  an  order  requiring  that  person  or  corpora- 
tion to  attend  and  be  examined  concerning  the  debt,  or 
other  ^property,  at  a  time  and  place  specified  in  the 
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order.  The  judge  may,  in  his  discretion,  require  notice 
of  the  subsequent  proceedings  to  be  given  to  the  judg- 
ment debtor,  in  such  a  manner  as  he  deems  just.  But  a 
receiver  shall  not  be  appointed  without  such  a  notice, 
except  as  otherwise  prescribed  in  article  2  of  title  12  of 
chapter  XVII  of  the  code.      (Co.  Civ.  Proc.  §  2441). 

Proceedings  to  examine  a  person  who  is  indebted  to  a 
judgment  debtor,  must  be  instituted  in  the  county  where 
the  judgment  debtor  resides.  It  would  occasion  an  un- 
necessary degree  of  hardship  and  inconvenience  toward 
the  judgment  debtor,  without  any  corresponding  benefit 
to  the  creditor,  if  the  creditor  were  allowed  to  inaugu- 
rate the  proceedings  in  any  county  to  which  execution 
has  been  issued.  {Merrill  v.  Allin,  46  Hun,  623).  To 
allow  the  proceedings  to  be  taken,  or  continued  without 
any  notice  to  the  judgment  debtor,  would  often  open  the 
door  to  injustice  and  fraud;  and  notice  should  in  all 
cases  be  given,  unless  by  giving  the  notice,  there  would 
be  a  failure  of  justice,  as  by  giving  a  dishonest  debtor 
an  opportunity  of  removing  his  property  from  the  juris- 
diction of  the  courts  of  this  state.  But,  sometimes  it 
is  impossible  to  give  such  notice,  as  in  cases  where  he 
has  left  the  state  or  conceals  himself.  In  all  cases,  how- 
ever, the  matter  of  giving  notice  is  left  to  the  discretion 
of  the  judge ;  and  whether  or  not  a  notice  shall  be  given 
to  the  judgment  debtor,  should  be  determined  by  the 
circumstances  of  each  case.  (Throop's  note  to  §  2441). 
The  exception  referred  to  in  the  last  clause  of  section 
2441  as  to  the  appointment  of  a  receiver,  refers  to  the 
provisions  of  section  2464  of  the  code,  which  will  be 
found  treated  of  in  article  fifth  of  this  chapter. 

Proceedings  against  third  persons,  or  corporations, 
who  are  not  interested  in  the  judgment  or  execution, 
are,  at  the  best,  measures  of  a  harsh  nature ;  and  should 
not  be  ordered  except  in  a  clear  case;  and  then  only  on 
proof  which  is  more  than  the  mere  information  and 
belief  of  the  judgment  creditor.  {People  v.  Jones,  1 
Abb.  N.  C.  172).  In  the  case  of  Day  v.  Lee  (52  How. 
Pr.  95)  the  court  says  that  many  cases  have  come  be- 
fore it  where  third  persons  have  been  damaged  by  such 
orders,  without  any  reason  whatever;  that  such  orders 
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axe  a  hardship  and  should  be  discountenanced ;  and  that 
there  is  necessity  of  a  rule  requiring  the  facts  to  be 
stated,  and  not  the  mere  opinion  or  belief  of  the  judg- 
ment debtor.  Proof  positive  is  not,  however,  required. 
{Carley  v.  Tod,  56  App.  Div.  170).  A  third  person 
cannot  be  examined  in  proceedings  supplementary  to 
execution,  as  to  the  property  of  the  judgment  debtor, 
where  the  judgment  debtor  is  a  corporation  created  by 
the  laws  of  this  state  {Fitchburgh  Nat.  Bank  v.  Bush- 
wick  Ghem.  Wks.,  13  Civ.  Proc.  Eep.  155) ;  nor  where 
the  property  in  the  hands  of  the  third  person  is  held  by 
him  as  receiver,  although  it  belongs  to  the  judgment 
debtor.  (Id.).  Where,  however,  a  corporation  may 
be  examined,  as  provided  in  section  2441  of  the  code, 
its  books  may  be  procured  by  means  of  an  ordinary 
subpoena  duces  tecum  served  on  the  officer  having 
charge  of  the  books ;  but  it  is  not  sufficient  if  such  sub- 
poena is  served  upon  a  mere  employee  of  the  corpora- 
tion.     (Waimoright  v.  Tiffing,  13  Oiv.  Proc.  Eep.  222). 

The  appointment  of  a  receiver  in  proceedings  supple- 
mentary to  execution  does  not  prevent  the  judgment 
creditor  from  obtaining  an  order  for  the  examination 
of  a  third  person.  (Smith  v.  Gutter,  64  App.  Div.  412) . 
Such  third  party  cannot  avoid  examination  by  sub- 
mitting at  the  time  fixed  therefor  an  affidavit  setting 
forth  the  property  of  the  judgment  debtor  which  such 
third  party  has  received,  and  the  agreement  under 
which  he  holds  it.  {Matter  of  DeLeon,  63  App.  Div. 
41).  Although  section  2441  expresses  no  limitation  of 
time,  nevertheless  the  lapse  of  ten  years  after  the  return 
of  execution  bars  the  judgment  creditor's  right  to  ex- 
amine a  third  person.  (Peck  v.  Disken,  41  Misc.  473). 
The  third  person  cannot  have  the  order  for  his  examina- 
tion vacated  because  of  irregularities  in  the  entry  of  the 
judgment  on  which  the  order  is  based  {Bucki  v.  Bucki, 
26  Misc.  69) ;  but  where  the  alleged  judgment  is  void, 
the  court  will  upon  his  application  vacate  the  order  for 
his  examination.  {Matter  of  Stewart,  39  Misc.  275; 
40  Misc.  32;  affd.  on  op.  below,  86  App.  Div.  627). 

As  has  been  heretofore  noted,  the  question  of  the  title 
of  property  in  the  hands  of  a  third  person  which  is 
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claimed  by  such  third  person,  cannot  be  tried  in  supple- 
mentary proceedings.  A  creditor  upon  making  proof 
by  affidavit,  or  by  other  competent  written  evidence,  of 
the  facts  required  by  section  2441  of  the  code,  is  en- 
titled to  the  order  requiring  such  person  or  corporation 
to  attend  and  be  examined  concerning  the  debt  or  other 
property,  at  a  time  and  place  specified  in  the  order; 
but  as  the  order  is  ex  parte,  and  granted  without  an 
opportunity  being  given  to  such  third  person  or  corpo- 
ration to  oppose  the  motion,  by  affidavits  showing  that 
such  property  does  not  actually  belong  to  the  judgment 
debtor,  while  such  an  order  will  be  sufficient  to  compel 
a  person  or  corporation  to  appear  before  the  judge  or 
referee,  it  cannot,  nor  can  the  proceedings  had  under 
it,  determine  the  rights  of  such  third  person  or  corpo- 
ration, if  he  or  it  claims  to  be  the  real  owner  of  the 
property.  The  proof  given  by  the  plaintiff  is  sufficient 
to  give  the  judge  jurisdiction  to  grant  the  order;  and 
it  is  usually  granted,  almost  as  a  matter  of  course,  upon 
the  proper  proof  being  presented ;  but  where  the  person 
or  corporation  thus  ordered  to  appear,  to  be  examined, 
by  affidavit,  or  other  evidence,  sets  up  a  claim  to  the 
property,  and  that  the  title  thereof  is  in  himself  and 
not  in  the  judgment  debtor,  the  proceedings  cannot  be 
continued  to  test  that  question.  The  judge  has  no 
power  to  try  the  question  of  title.  The  proper  course 
is  to  apply  to  the  court  or  judge  for  the  appointment  of 
a  receiver  of  the  debtor's  property;  and  after  such  ap- 
pointment, he  may  bring  an  action  to  test  the  title  of  the 
property.  {Grounse  v.  Whipple,  34  How.  Pr.  333; 
Teller  v.  Randall,  40  Barb.  242).  Supplementary  pro- 
ceedings are  limited  to  reaching  the  property  of  the 
debtor,  which  is  either  in  his  possession,  or  in  the  pos- 
session of  another  party,  but  conceded  to  belong  to  the 
debtor,  or  when  there  is  no  substantial  claim  made  to 
it  by  such  other  party.  (Id.).  Where,  however,  the 
adverse  claimant  petitions  the  court  to  investigate  and 
determine  his  claim,  and  presents  proof  thereof,  he  is 
bound  by  the  determination.  {Gomprecht  v.  Scott,  27 
Misc.  192). 
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Sec.    3.   Before  what  judge  proceedings  had. 

Either  special  proceedings  may  be  instituted  before  a 
judge  of  the  court,  out  of  which,  or  the  county  judge, 
the  special  county  judge,  or  the  special  surrogate,  of  the 
county  to  which  the  execution  was  issued;  or  where  it 
was  issued  to  the  city  and  county  of  New  York,  from  a 
court  other  than  the  city  court  of  that  city,  before  a  jus- 
tice of  the  sujpreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court,  and  it  is  shown  by  affidavit, 
that  each  of  the  judges,  before  whom  the  special  pro- 
ceedings might  be  instituted,  as  prescribed  by  this  sec- 
tion, is  absent  from  the  county,  or,  for  any  reason, 
unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court. 
In  that  case,  if  he  does  not  reside  within  the  judicial 
district  embracing  the  county  to  which  the  execution 
was  issued,  the  order  made  or  warrants  issued  by  him 
must  be  returnable  to  a  justice  of  the  supreme  court, 
residing  in  that  district,  or  the  county  judge,  or  the 
special  judge,  or  special  surrogate,  of  that  or  an  ad- 
joining county,  as  directed  in  the  order  or  warrant. 
Where  the  judgment  upon  which  the  execution  was 
issued  was  recovered  in  a  district  court  of  the  city  of 
New  York,  either  special  proceeding  shall  be  instituted 
before  a  justice  of  the  city  court  of  the  city  of  New 
York.      (Co.  Civ.  Proc.  §  2434). 

Many  of  the  provisions  of  this  section  are  substan- 
tially the  same  as  those  of  section  two  hundred  and 
ninety-two  of  the  code  of  procedure,  so  rulings  un- 
der such  provisions  of  that  code  are  authoritative 
on  the  law  as  it  now  is  in  force.  A  justice  of 
the  supreme  court  in  any  department  has  power  to 
grant  an  order  instituting  these  proceedings.  Such 
powers  are  co-extensive  with  the  boundaries  of  the 
state,  and  all  proceedings  may  be  had  before  him  any- 
where in  the  state,  if  the  judgment  is  one  in  his  own 
court,  except  that  he  cannot  compel  the  attendance  of 
the  judgment  debtor  at  any  place,  other  than  in  the 
county  of  such  judgment  debtor's  residence;   as  the 
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debtor  cannot  be  required  to  attend  in  any  other  county 
than  that  of  his  residence,  or  where  he  has  a  place  for 
the  transaction  of  his  regular  business  in  person. 
(Grouse  v.  Wheeler,  33  How.  Pr.  337;  Bingham  v.  Dis- 
hrow,  14  Abb.  Pr.  251).  A  justice  of  the  supreme  court 
may  act  in  any  case  upon  the  necessary  facts  being  pre- 
sented to  him  by  aflQdavit,  duly  verified,  without  regard 
to  his  residence  or  location.      ( Id. ) . 

The  order  is  within  the  jurisdiction  of  the  judge  of 
the  county  to  which  the  execution  has  been  issued  {Mil- 
ler V.  Adams,  52  N.  Y.  409 )  ;  although  the  execution  was 
made  returnable  to  another  county.  {Stryhing  v. 
Hides,  2  Law  Bull.  6 ) .  A  county  judge  cannot  make  an 
order  to  examine  a  third  party  on  a  judgment  in  the 
supreme  court,  unless  an  execution  has  been  issued 
to  his  county.  {Terry  v.  Hultz,  8  Abb.  Pr.  N.  S.  109). 
A  judge  of  the  city  court  of  New  York  city  has  juris- 
diction to  entertain  these  proceedings  in  the  same  man- 
ner and  with  like  effect  as  other  courts  of  record;  as 
that  court  was  by  the  Laws  of  1872  made  a  court  of 
record  (Laws  1872,  chap.  629) ;  but  the  right  was  not 
given  to  such  court  to  entertain  these  proceedings  un- 
til 1874.  (Laws  1874,  chap.  545).  While  that  statute 
has  itself  been  repealed  by  the  general  repealing  act  of 
1880,  the  right  of  a  judge  of  that  court  to  entertain  these 
proceedings,  was  retained  by  section  2434  of  the  code  of 
civil  procedure,  cited  above.  {People  v.  Levy,  16  Misc. 
615).  The  city  court  of  the  city  of  New  York  is  ex- 
cepted from  the  provisions  of  that  section  in  so  far  as 
they  relate  to  bringing  the  proceeding  before  a  justice 
of  the  supreme  court.  Where  the  execution  is  issued 
from  any  court  of  the  city  of  New  York,  otlier  than  the 
city  court  of  that  city,  the  proceeding  must  be  com- 
menced before  a  justice  of  the  supreme  court  in  that 
county ;  but  where  the  execution  Is  issued  from  the  city 
court,  the  proceeding  is  begun  before  a  judge  of  that 
court,  save  in  case  of  the  absence,  inability  or  dis- 
qualification of  the  judges  of  the  city  court  as  stated  in 
section  2434.  And  it  has  been  held  that  a  judge  of  that 
court  had  jurisdiction  of  the  proceeding,  even  after  a 
transcript  of  judgment  recovered  in  such  court  had  been 
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filed  in  the  county  clerk's  office.  {Holbrook  v.  Orgler, 
49  How.  Pr.  289). 

Where  the  proceeding  includes  an  application  for  a 
warrant  for  the  arrest  of  the  judgment  debtor,  it  may  be 
brought  before  the  same  judges  or  justices,  as  where 
merely  the  examination  of  the  judgment  debtor  is  de- 
sired; and  where  such  order  for  the  arrest  of  the  judg- 
ment debtor  is  made  by  a  justice  of  the  supreme  court 
at  chambers,  it  is  not  necessary  that  the  judge  reside 
in  the  same  county  as  the  debtor  ( Wilson,  v.  Andrews,  9 
How.  Pr.  39)  ;  nor  in  the  judicial  district;  but  if  he  does 
not  reside  in  the  same  judicial  district  embAicing  the 
county  to  which  the  execution  was  issued,  the  order  or 
warrant  issued  by  him,  must  be  made  returnable  to  a 
justice  of  the  supreme  court  residing  in  that  district,  or 
to  the  county  judge  or  the  special  county  judge  or 
special  surrogate  of  that  or  of  an  adjoining  county,  as 
directed  in  the  order  or  warrant.  (Co.  Oiv.  Proc.  § 
2434).  The  power  of  a  justice  of  the  supreme  court  to 
grant  an  order  or  a  warrant  of  arrest  to  be  executed  in 
a  distant  part  of  the  state,  should  not  be  exercised,  un- 
less to  prevent  a  failure  of  justice.  (Wilson  v.  An- 
drews, supra).  A  judge  may  entertain  the  proceeding 
upon  an  execution  against  property,  issued  out  of  his 
own  court;  and  such  execution  need  not  have  been 
issued  to  his  own  county.  (Gould  v.  Moore,  51  How. 
Pr.  188). 

In  the  city  and  county  of  New  York,  and  in  the  county 
of  Kings,  a  special  proceeding  instituted  before  a  judge 
of  a  court  of  record,  or  a  proceeding  commenced  before 
a  judge  of  the  court,  out  of  court,  in  an  action  or  special 
proceeding  pending  in  a  court  of  record,  may  be  con- 
tinued from  time  to  time,  before  o.ne  or  more  other 
judges  of  the  same  court,  with  like  effect,  as  if  it  had 
been  instituted  or  commenced  before  the  judge  who  last 
hears  the  same.      (Co.  Civ.  Proc.  §  26). 

In  case  of  the  death,  sickness,  resignation,  removal 
from  office,  absence  from  the  county,  or  other  disability 
of  an  officer,  before  whom  a  special  proceeding  has  been 
instituted,  where  no  express  provision  is  made  by  law 
for  the  continuance  thereof,  it  may  be  continued  before 
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the  officer's  successor,  or  any  other  officer  residing  in 
the  same  county,  before  whom  it  might  have  been  orig- 
inally instituted;  or,  if  there  is  no  such  officer  in  the 
same  county,  before  an  officer  in  an  adjoining  county, 
who  would  originally  have  had  jurisdiction  of  the  sub- 
ject-matter, if  it  had  occurred  or  existed  in  the  latter 
county.      (Co.  Civ.  Proc.  §  52). 

The  two  sections  just  quoted  apply  to  a  special  pro- 
ceeding instituted  supplementary  to  an  execution  issued 
against  property ;  and  the  judge  before  whom  it  is  con- 
tinued as  prescribed  in  either  of  those  sections  is 
deemed  to  be  the  judge  to  whom  an  order  or  warrant  is 
returnable,  for  the  purpose  of  any  of  the  provisions  of 
the  article  of  the  code  relating  to  proceedings  to  com- 
pel the  examination  of  the  judgment  debtor,  or  his 
debtor  or  bailee,  or  to  the  article  relating  to  the  appoint- 
ment of  a  receiver  in  such  cases.  (Co.  Civ.  Proc. 
§  2462). 

Sec.   4.   The  affidavit. 

Subdivision  1. — To  Obtain  Order  for  Examination. 

Where  the  proceeding  is  brought,  after  the  return  of 
an  execution,  as  provided  by  subdivision  one  of  section 
2432,  the  judgment  creditor  must  prove  by  affidavit,  or 
other  competent  written  evidence,  that  the  proceeding  is 
commenced  within  ten  years  after  the  return  of  an 
execution  against  property;  that  an  execution  was  duly 
issued  out  of  a  court  of  record,  and  upon  a  judgment, 
specified  in  section  2458  of  the  code,  or  upon  a  final 
order  in  a  special  proceeding  as  specified  in  section 
2432 ;  and  that  such  execution  has  been  returned  wholly 
or  partly  unsatisfied.  Under  section  two  hundred 
and  ninety-two  of  the  code  of  procedure,  it  was 
held  that  an  affidavit  was  not  necessary  to  give  the 
court  jurisdiction  of  the  proceeding.  ( Scott  v.  Durfee, 
59  Barb.  390,  note;  Collier  v.  De  Revere,  1  Hun, 
61).  In  the  case  last  cited,  Talcott^  J.,  says  that 
he  apprehended  that  the  affidavit  had  been  required 
by  the  officer  to  whom  the  application  was  made, 
for  his  own  private  satisfaction,  because  he  must, 
in  general,  be  ignorant  of  the  facts  which  entitle  the 
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party  to  the  order;  yet  if  he  sees  fit  to  grant  the  order, 
on  the  mere  statement  of  the  applicant,  he  may  do  so, 
taking  the  responsibility  of  being  able  to  prove  the 
existence  of  the  necessary  facts  when  called  upon;  and 
that  an  objection  to  the  sufficiency  of  the  affidavit  pre- 
sented for  the  purpose  of  obtaining  such  an  order  could 
not  be  made  by  the  defendant.  In  that  case  the  ob- 
jection to  the  affidavit  was  that  it  did  not  recite  that 
the  proceeding  was  begun  by  the  personal  representa- 
tives of  the  deceased  judgment  creditor,  and  did  not 
refer  to  the  decease  of  the  original  plaintiff,  or  that  the 
proceeding  was  instituted  in  behalf  of  the  executrix. 
The  court  held  that  the  existence  of  the  necessary  facts, 
was  all  that  was  required;  and  if  the  court  was  satis- 
fied that  such  facts  existed,  the  judge  might  make  the 
order;  and  that  the  existence  of  such  facts  was  not  re- 
quired to  be  made  to  appear  by  formal  proof,  further 
than  such  as  the  officer  might  require  to  satisfy  his  own 
conscience. 

Under  the  code  of  civil  procedure,  the  section  of  the 
code  of  procedure  from  which  the  rule  is  taken,  was 
amended  by  requiring  the  proof  of  all  the  facts  neces- 
sary to  give  the  judge  jurisdiction.  Such  proof  must  be 
made  by  affidavit  or  other  competent  written  evidence, 
as  by  the  production  of  letters  testamentary,  in  case 
the  proceeding  is  instituted  by  the  administrator  of  a 
deceased  judgment  creditor,  or  the  written  assignment 
of  the  judgment,  in  case  the  proceeding  is  brought  by 
the  assignee  of  the  judgment  creditor;  for,  as  we  have 
seen,  the  term  "judgment  creditor"  includes  the  personal 
representatives  and  assignees  of  such  judgment  creditor 
as  well  as  the  creditor  himself.  Under  the  code  of 
procedure  it  was  considered  to  be  better  practice,  to 
show  all  of  the  facts  by  affidavits,  even  though  under 
that  practice,  an  affidavit  was  not  necessary.  But  under 
the  present  code,  an  affidavit,  or  other  competent  writ- 
ten evidence,  is  absolutely  required.  So  if  an  assignee 
makes  the  affidavit,  it  should  appear  on  its  face  by  what 
right  he  moves  in  the  matter;  and  if  it  does  not  so 
appear,  and  the  order  is  obtained,  it  will  be  irregular. 
{Lindsay  v.  Sherman,  5  How.  Pr.  308).      Where  the 
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order  is  granted,  not  alone  upon  an  affidavit  but  also 
upon  the  judgment  roll,  and  the  required  facts  omitted 
in  the  affidavit  are  shown  by  the  judgment  roll,  the 
court  will  not  vacate  the  order.  {Binghamton  Trtist 
Co.  V.  Ch-ant,  65  App.  Div.  178).  The  proof  of  the  facts 
necessary  to  procure  an  order  for  the  examination  of  a 
judgment  debtor,  may  be  furnished  by  the  owner  of  the 
judgment,  or  his  attorney,  or  if  not  by  either  of  those 
parties,  then  by  an  agent  of  the  judgment  creditor,  who 
has  charge  of  the  collection  of  the  judgment.  ( Conway 
V.  Hitchins,  9  Barb.  378).  The  affidavit  may  be  made 
by  any  person  who  knows  the  facts  which  are  to  be  sworn 
to  (whether  he  is  the  owner  of  the  judgment,  his  as- 
signee or  attorney),  or  by  any  person  who  has  the  right 
to  collect  the  judgment,  as  the  personal  representative 
of  the  judgment  creditor;  or  by  a  person  having  no 
interest  in  the  judgment;  but  when  made  by  such  a 
person,  he  must  show  that  he  is  acquainted  with  the 
facts,  and  how  he  is  so  acquainted,  and  that  the  affi- 
davit is  made  by  him  at  the  request  of  the  owner  of  the 
judgment  or  his  agent  or  attorney.  It  should  appear 
in  some  way  that  the  person  making  the  affidavit  is 
authorized  so  to  do;  and  that  he  does  not  merely  act  as 
an  intruder  into  other  peoples'  business;  and  if  he  is 
not  connected  with  the  judgment,  nor  requested  to  make 
the  affidavit  by  the  judgment  creditor,  or  one  having 
authority  to  act  for  him,  the  judge  gets  no  authority  or 
jurisdiction  to  issue  the  order;  and  if  an  order  is  made 
upon  such  an  unauthorized  affidavit,  it  will  be  set  aside 
on  motion ;  especially  in  a  case  where  neither  the  plain- 
tiff in  the  judgment,  nor  any  one  authorized  to  appear 
for  him,  appears  in  the  proceeding.  [Frederick  v. 
Decker,  18  How.  Pr.  96).  But  it  is  not  necessary  that 
the  evidence  connecting  the  person  making  the  af&davit 
with  the  owner  of  the  judgment,  shall  be  absolutely  con- 
clusive in  its  nature.  Slight  evidence  showing  that  the 
person  making  the  affidavit  is  authorized  to  do  so,  is 
sufficient.  It  has  been  held  that  a  mere  statement  that 
the  person  making  the  affidavit  is  the  agent  of  the  owner 
of  the  judgment,  however,  is  not  sufficient;  but  that  he 
should  state  in  his  affidavit  the  nature  of  his  agency 
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(Hawes  v.  Barr,  7  Eobt.  452) ;  but  the  rule  is  otherwise 
in  case  the  affidavit  is  made  by  the  attorney  of  the  judg- 
ment creditor.  {Miller  v.  Adams,  52  N.  Y.  409 ;  Kress 
V.  Morehead,  8  N.  Y.  St.  Rep.  858).  In  case  the  pro- 
ceeding is  instituted  by  the  attorney  of  the  judgment 
creditor  to  enforce  payment  of  the  judgment  to  the  ex- 
tent of  his  lien  therein,  the  affidavit  should  show  the 
status  of  the  attorney,  in  regard  to  the  case.  {Russell 
V.  Somerville,  4  Law  Bull.  3). 

Where  the  proceeding  is  instituted  on  a  judgment  of  a 
justice's  court  which  has  been  docketed  in  the  county 
clerk's  office,  the  affidavit  should  be  entitled  in  the 
county  court;  but  an  irregularity  in  that  respect  does 
not  render  the  proceedings  void,  although  the  debtor 
may  move  to  set  aside  the  proceedings  on  the  ground  of 
the  irregularity.  {People  v.  Oliver,  66  Barb.  570).  It 
is  not  necessary  to  state  that  the  debtor  has  property. 
{Hatch  V.  Weyhurn,  8  How.  Pr.  163).  It  is  the  right 
of  the  judgment  creditor  to  examine  into  that  question. 
The  rule  is  the  same  as  in  a  judgment  creditor's  action, 
that  the  judgment  creditor  proceeds  at  his  own  peril  of 
costs;  and  if  he  discovers  that  the  debtor  has  no  prop- 
erty, he  is  liable  himself  for  the  costs  of  the  proceeding; 
and  the  judgment  debtor  is  not  injured,  and  cannot  ob- 
ject to  the  order,  or  to  the  appointment  of  a  receiver. 
(Weft 6  V.  Overmann,  6  Abb.  Pr.  92). 

The  affidavit  should  truly  describe  the  judgment 
which  is  the  basis  of  the  proceeding.  {Kennedy  v. 
Weed,  10  Abb.  Pr.  62).  In  that  case  the  affidavit  de- 
scribed the  judgment  as  being  against  Ira  Weed  and 
Mary  Weed,  and  the  transcript  docketed  was  as  of  a 
judgment  against  Ira  Weed  and  Mrs.  Weed ;  and  it  was 
held  that  the  proceedings  must  be  dismissed,  as  the  ob- 
jection went  to  the  jurisdiction  of  the  judge  granting 
the  order,  and  could  not  be  cured  by  an  amendment,  nor 
waived  by  the  parties;  and  that  an  objection  on  that 
ground  was  available  at  any  stage  of  the  proceeding. 
(Id.).  The  affidavit  must  set  forth  that  the  judgment 
had  been  docketed;  merely  stating  that  the  judgment- 
roll  was  filed,  is  not  enough.  {Eawes  v.  Barr,  7  Robt. 
452).      In  case  the  judgment  is  of  a  local  court  of 
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limited  jurisdiction,  of  which  a  transcript  is  filed  in  the 
county  clerk's  office,  it  has  been  held  that  the  affidavit 
must  set  forth  that  the  transcript  was  filed  before  the 
execution  was  issued,  and  that  an  allegation  that  all 
these  acts  were  done  on  the  same  day  that  the  execution 
was  issued,  was  not  sufficient  {Mc Arthur  v.  Lanshurgh, 
1  Co.  Rep.  N.  S.  211) ;  but  it  is  believed  that  this  is  not 
the  correct  rule;  as  the  courts  will  not  take  the  trouble 
to  examine  into  fractions  of  a  day  to  determine  whether 
or  not  the  execution  was  issued  after  the  transcript  was 
filed;  nor  will  a  judge  pronounce  an  order  irregular, 
unless  it  is  clear  that  the  execution  was  issued  before 
the  transcript  was  filed. 

As  we  have  seen,  the  affidavit  need  not  state  that  the 
debtor  has  any  property ;  but  the  execution  must  be  one 
against  property,  and  the  affidavit  should  allege  that 
fact.  {People  v.  Hulhurt,  5  How.  Pr.  446).  In  cases, 
other  than  upon  judgments  of  a  justice's  court,  the 
affidavit  need  not  state  that  a  transcript  of  the  judg- 
ment has  been  filed  in  the  county  clerk's  office  of  the 
county  to  which  the  judgment  debtor  has  removed.  The 
debtor  cannot  by  changing  his  place  of  residence,  de- 
prive the  creditor  of  the  right  to  an  order  for  his  exam- 
ination, after  such  right  has  once  become  absolute. 
{BingJiam  V.  Disbrow,  37  Barb.  24).  Where,  however, 
an  order  was  granted  for  the  examination  of  a  judg- 
ment debtor,  upon  an  affidavit  which  did  not  state  that 
the  execution  was  issued  out  of  the  court  of  common 
pleas  after  a  transcript  was  filed ;  it  was  dismissed,  but 
without  costs.      (Sims  v.  Frier,  2  Law.  Bull.  97). 

Formerly  these  proceedings  could  be  had  on  a  judg- 
ment of  a  court  of  record,  although  the  amount  of  the 
judgment  was  less  than  twenty-five  dollars;  as  that 
limit  was  confined  to  judgments  recovered  in  a  justice's 
court,  of  which  a  transcript  had  been  filed  in  the  county 
clerk's  office;  but  by  the  code  of  civil  procedure,  the 
proceeding  cannot  be  had  in  any  case,  unless  the  judg- 
ment amounts  to  twenty-five  dollars.  It  should  appear 
in  the  affidavit  that  the  judgment  is  for  an  amount  not 
less  than  that  sum.  It  need  not  appear  that  it  is  for 
that  sum,  "  exclusive  of  costs ;"  for  as  we  have  seen  be- 
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fore,  It  is  no  longer  required  that  a  judgment  for  that 
sum,  in  order  to  entitle  the  judgment  creditor  to  an 
order  to  examine  the  debtor,  shall  be  exclusive  of  costs ; 
except  that  in  order  to  institute  supplementary  pro- 
ceedings upon  a  judgment  of  a  justice's  court,  a  tran- 
script of  which  has  been  filed  in  the  county  clerk's  office, 
it  must  appear  that  the  judgment  was  not  for  less  than 
twenty-five  dollars,  exclusive  of  costs;  for  by  section 
3043  of  the  code,  a  judgment  recovered  in  a  justice's 
court  in  order  to  be  a  lien  on  real  property,  must  be 
for  an  amount  not  less  than  twenty-five  dollars,  ex- 
clusive of  costs.  (Co.  Civ.  Proc.  §  3043).  This  excep- 
tion also  applies  to  the  municipal  court  of  Eochester. 
{Mason  v.  Hackett,  35  Hun,  238),  and  to  that  of  Syra- 
cuse. {Andrews  v.  Mastin,  22  Misc.  263).  See  sub- 
division 1  of  section  2,  supra. 

The  affidavit  need  not,  however,  allege  that  the  judge 
has  jurisdiction,  if  it  shows  the  facts  which  confer  juris- 
diction, and  that  the  judgment  was  correctly  given. 
{Conway  v.  Hitchins,  9  Barb.  378).  It  is  sufficient 
proof,  to  show  the  return  of  the  execution  unsatisfied, 
if  the  judgment  creditor  allege  that  fact  in  his  affidavit. 
(Id.).  The  copy  of  the  affidavit  required  to  be  served  on 
the  judgment  debtor  must  be  a  complete  copy.  It  should 
contain  the  signature  of  the  one  who  makes  it,  and  the 
officer  before  whom  it  is  taken ;  and  if  it  omits  that,  it  is 
defective.  {Natl.  Print  Co.  v.  Patterson,  4  Law  Bull. 
64 ) .  But  where  the  copy  served  was  defective  in  such 
an  immaterial  way  that  the  judgment  debtor  could  not 
have  been  misled,  it  was  held  that  the  service  was  suffi- 
cient.     {Matter  of  Wyman,  76  App.  Div.  292). 

Whenever  application  is  made  ex-  parte,  on  affidavit 
to  a  judge  or  court  for  an  order,  the  affidavit  shall  state 
whether  any  previous  application  has  been  made  for 
such  order,  and,  if  made,  to  what  court  or  judge,  and 
what  order  or  decision  was  made  thereon,  and  what 
new  facts,  if  any,  are  claimed  to  be  shown.  And  for  the 
omission  to  comply  with  this  rule,  any  order  made  on 
such  application,  may  be  revoked  or  set  aside.  This 
rule  shall  apply  to  proceedings  supplementary  to  exe- 
cution.     (Genl.  Kule,  25).     By  the  last  sentence  of  the 
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general  rule  just  cited,  it  is  specifically  made  to  apply 
to  proceedings  supplementary  to  an  execution.  So  the 
decision  in  the  case  of  8chanck  v.  Gonover  ( 56  How.  Pr. 
437)  in  so  far  as  it  can  be  modified  by  a  general  rule,  is 
changed;  so  that  the  affidavit  must  now  state  whether 
any  previous  application  has  been  made  for  the  order; 
and  if  so,  to  what  judge,  and  what  order  or  decision  was 
made  thereon.  The  court  in  the  case  of  Schanck  v. 
Gonover  (supra)  distinctly  stated  that  the  rule  was  not 
intended  to  apply  to  orders  in  supplementary  proceed- 
ings, and  if  intended  to  apply  to  them,  such  intent  was 
inoperative.  (Id.;  see  cases  cited  on  p.  438).  But  the 
rule  has  been  amended  since  that  decision,  as  quoted 
above.  While  the  omission  to  comply  with  this  rule 
is  a  mere  irregularity  and  not  a  jurisdictional  defect 
(see  Matter  of  National  Gramophone  Gorp.,  82  App. 
Div.  593),  still  the  rule  should  always  be  complied  with, 
as  a  failure  to  comply  with  it  may  be  ground  for  a  mo- 
tion to  vacate  or  set  aside  the  order.  The  rule  does 
not  compel  the  court  to  grant  such  a  motion,  however. 
{Bean  v.  Tonnelle,  24  Hun,  353).  A  mere  defect  in  the 
affidavit,  unless  it  goes  to  the  jurisdiction  of  the  court, 
may  be  corrected  by  amendment.  {First  Natl.  Bank  v. 
Wilson,  13  Hun,  232). 

As  we  have  seen,  where  the  judgment  was  recovered 
against  the  plaintiff  in  the  original  action,  it  is  not 
necessary  in  the  affidavit  of  the  defendant,  upon  an 
application  by  him  for  an  order  to  examine  the  plaintiff, 
to  allege  that  the  judgment  was  rendered  upon  his  ap- 
pearance or  personal  service  of  process  upon  him ;  as  by 
the  commencement  of  the  action,  the  plaintiff  volun- 
tarily submits  himself  to  the  jurisdiction  of  the  court, 
and  such  allegations  are  no  longer  necessary.  {Bean  v. 
Tonnelle,  supra).  The  affidavit  should  correctly  de- 
scribe the  person  against  whom  the  proceeding  is  taken. 
Where  the  judgment  is  against  an  assignee  for  the  bene- 
fit of  creditors,  merely  describing  him  "  as  assignee  "  is 
not  sufficient  to  comply  with  the  statute;  the  affidavit 
should  show  that  the  execution  was  issued  against  him, 
as  such  assignee  of  the  property  of  the  defendant  for 


SUPPLEMENTAEY   PROCEEDINGS.  529 

the  benefit  of  creditors,  and  that  the  sheriff  was  re- 
quired by  such  execution  to  satisfy  the  judgment  out 
of  the  property  held  by  such  assignee  in  trust,  which  is 
liable  for  the  payment  of  the  judgment;  and  that  such 
execution  has  been  returned  unsatisfied.  (Felt  v.  Dorr, 
29  Hun,  14).  Of  course,  the  residence  of  the  judgment 
debtor  must  be  shown  by  the  affidavit,  in  order  to  show 
that  section  2458  has  been  complied  with.  {Matter  of 
Gagnon,  32  App.  Div.  22). 

Where  the  application  is  made  before  the  return  of 
execution,  the  aflfidavit  must  show  that  the  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment.  (Co.  Oiv.  Proc.  §  2436). 
The  proof  must  show  a  demand  of  the  application  of 
the  property  to  the  payment  of  the  judgment,  {heavy 
V.  Beacham,  64  Hun,  62 ;  Matter  of  First  National  Bank, 
52  App.  Div.  601,  citing  the  first  edition  of  this  work). 
An  affidavit  which  follows  the  words  of  the  statute, 
gives  the  court  jurisdiction,  however,  although  it  does 
not  state  the  facts,  and  the  omitted  facts  may  be  sup- 
plied by  affidavits  in  opposition  to  a  motion  to  vacate. 
{First  Natl.  Bank  v.  Wilson,  13  Hun,  232).  If  the 
property  can  be  reached  with  due  diligence  by  execu- 
tion, the  order  should  not  be  granted.  {Sackett  v. 
Newton,  10  How.  Pr.  560).  If  the  property  is  subject 
to  levy  under  an  execution,  the  sheriff  should  proceed  to 
make  a  levy  upon  it,  in  the  ordinary  way ;  and  an  order 
to  examine  the  judgment  debtor  will  not  ordinarily  be 
granted,  unless  it  is  clear  that  the  debtor  is  acting  un- 
justly in  refusing  to  apply  such  property  towards  the 
payment  of  the  judgment;  but  if  the  property  is  not  of 
such  a  nature,  that  it  is  subject  to  levy,  the  order  will  be 
granted.      (Id.). 

Where  it  is  sought  to  examine  third  persons  or  cor- 
porations, having  in  their  possession  personal  property 
of  the  judgment  debtor,  or  being  indebted  to  him,  the 
aflfidavit  should  show,  to  the  satisfaction  of  the  judge, 
that  the  execution  against  property  of  such  judgment 
debtor  has  been  issued  as  prescribed  in  section  2458  of 
the  code,  and  that  it  has  been  returned  wholly  or  partly 
84 
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unsatisfied;  or,  if  the  application  is  made  before  the 
return  of  execution,  it  should  show  the  same  facts,  and 
that  it  has  not  been  returned;  and  also  that  such  per- 
son or  corporation  has  personal  property  of  the  judg- 
ment debtor  exceeding  ten  dollars  in  value,  or  is  in- 
debted to  him  in  a  sum  exceeding  ten  dollars.  ( Co.  Oiv. 
Proc.  §  2441).  An  afSdavit  that  such  person  or  corpo- 
ration has  personal  property  of  the  judgment  debtor  in 
his  or  its  possession,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars,  "  as  the  deponent  is  advised  and 
believes,"  is  sufficient  to  confer  jurisdiction  to  grant 
the  order,  'without  positive  proof  of  those  facts  being 
furnished.  (Miller  v.  Adams,  52  N.  Y.  409).  In  the 
case  last  cited  the  validity  of  the  order  was  attacked 
collaterally  in  an  action  for  false  imprisonment.  But 
if  the  affidavit  is  made  solely  on  information  and  belief 
and  does  not  state  the  sources  of  such  information,  the 
order  granted  thereon  will  be  vacated  on  motion.  (Mat- 
ter of  Leslie,  19  Misc.  667) .  The  positive  averment  con- 
tained in  an  affidavit  of  the  managing  clerk  of  the  judg- 
ment creditor's  attorney  that  a  third  party  has  personal 
property  of  the  judgment  debtor  exceeding  ten  dollars 
in  value,  is  sufficient  to  support  the  order.  (Bruerv  v. 
Nickels,  30  App.  Div.  396).  The  order  must,  however, 
be  obeyed  until  vacated.  (Matter  of  Parrish,  28  App. 
Div.  22).  But  it  was  held  in  People  v.  Jones  (1  Abb. 
N.  C.  172)  that  proceedings  to  punish  a  third  party  for 
contempt  for  disobedience  of  the  order,  should  be  dis- 
missed, where  the  affidavit  was  upon  information  and 
belief  and  did  not  state  the  source  of  information.  The 
examination  of  a  third  person  or  a  corporation,  in  the 
best  light  in  which  it  can  be  viewed,  is  a  hardship  to 
such  third  person  or  corporation ;  and  to  permit  a  cred- 
itor merely  upon  information  and  belief,  without  giving 
the  sources  of  such  belief  or  information,  to  subject 
third  persons  or  the  officers  of  a  corporation  to  the  in- 
conveniences of  attending  before  a  referee  to  be  ex- 
amined, or  to  the  pains  and  penalties  of  proceedings  for 
contempt,  is  unjust  and  will  not  be  allowed.  (People 
V.  Jones,  supra).      The  affidavit  in  such  cases  should 
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not  be  in  the  alternative,  that  is,  either  that  the  person 
or  corporation  has  property  of  the  judgment  debtor,  or 
is  indebted  to  him;  it  should  specify  one  or  the  other 
fact  as  the  case  may  be.  ( Lee  v.  Heirherger,  1  Co.  Eep. 
38;  Smith  v.  Gutter,  64  App.  Div.  412).  It  is  a  juris- 
dictional defect  and  not  a  mere  irregularity,  where  the 
affidavit  states  that  the  execution  was  issued  to  the 
county  "  where  the  judgment  debtor  resides  or  has  a 
place  for  the  regular  transaction  of  business  in  person. 
.{Zelie  V.  Vroman,  22  Misc.  486).  It  is  not  necessary 
to  allege  that  the  execution  has  been  returned  unsatis- 
fied; as  the  proceeding  against  a  third  person  or  a  cor- 
poration may  be  had  before  the  return  of  the  execution, 
as  well  as  after.  {Seeley  v.  Garrison,  10  Abb.  Pr.  460). 
Where  application  is  made  to  examine  a  person 
against  whom  a  tax  exceeding  ten  dollars  has  been 
levied,  under  section  259  of  the  Tax  Law  (formerly  L. 
1867,  chap.  361),  the  affidavit  need  only  allege  the  facts 
stated  in  said  section;  it  need  not  allege  facts  showing 
the  jurisdiction  of  the  assessors.  {Matter  of  Gonklin, 
36  Hun,  588). 

Subdivision   2. — Affidavit   to   Obtain   Warrant   of 

Arrest. 

The  affidavit  to  obtain  a  warrant  of  arrest  must  con- 
tain all  the  facts  necessary  to  show  jurisdiction  of  the 
proceeding;  and  that  the  applicant  is  entitled  to  an 
order  in  the  proceedings,  the  same  as  an  affidavit  to 
obtain  an  order  for  the  examination  of  the  judgment 
debtor.  Those  facts  have  been  specified  in  the  preced- 
ing subdivision. 

In  addition  to  the  requirements  of  an  affidavit  to  ob- 
tain an  order,  the  affidavit  to  obtain  a  warrant  of  arrest 
must  contain  facts  which  show  to  the  satisfaction  of  the 
judge  that  there  is  danger  that  the  judgment  debtor 
will  leave  the  state,  or  conceal  himself,  and  that  there  is 
reason  to  believe  that  he  has  property  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment. 
(Co.  Oiv.  Proc.  §  2437).  In  this  proceeding,  as  in  all 
others,  the  processes  of  the  court  cannot  have  any  extra- 
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territorial  effect;  so  where  the  affidavit  showed  that 
the  judgment  debtor  was  in  another  state,  but  that  there 
was  danger  that  he  would  conceal  himself  therein,  the 
case  is  not  within  the  jurisdiction  of  the  judge,  and  does 
not  meet  the  requirements  of  that  section.  Nor  can  it 
in  such  case  be  granted  on  the  ground  that  the  debtor 
is  about  to  leave  the  state,  for  he  already  is  beyond  the 
jurisdiction  of  the  court.  (Rohshand  v.  Waring,  1  Abb. 
N.  0.311). 

It  is  not  necessary  that  the  affidavit  show  positively 
that  the  judgment  debtor  has  property.  If  the  creditor 
alleges  that  he  believes  that  he  has  property,  giving  the 
sources  of  his  information,  and  the  reasons  for  his  be- 
lief, to  the  satisfaction  of  the  judge  before  whom  the 
application  is  made,  the  warrant  may  be  issued  {Netzel 
V.  Mulford,  59  How.  Pr.  452)  ;  but  it  is  not  suflficient 
ground  for  such  belief,  that  the  judgment  creditor  infers 
that  the  debtor  has  property,  because  he  is  extravagant 
and  expensive  in  his  habits,  and  lives  at  the  best  hotels. 
(Id.). 

In  these  cases,  where  the  creditor  may  make  his  own 
affidavit  for  the  purpose  of  procuring  a  warrant,  it  is 
not  too  much  to  require  that  he  should  make  out  a  plain 
case.  {People  ex  rel.  Van  Valkenburg  v.  Recorder  of 
Albany,  6  Hill,  429).  The  creditor's  mere  belief 
•is  neither  a  fact  nor  a  circumstance  upon  which  the 
judge  can  exercise  his  judgment;  and  the  facts,  or  the 
sources  of  such  belief,  should  be  shown,  to  enable  the 
judge  to  determine  whether  a  case  exists  which  justifies 
the  issuance  of  a  warrant  of  arrest.  {Smith  v.  Luce, 
14  Wend.  237). 

The  evidence  necessary  for  a  warrant  of  arrest  may  be 
furnished  by  the  same  persons  as  in  cases  of  an  order  for 
the  examination  of  the  judgment  debtor ;  the  right  given 
under  this  provision  of  the  code,  is  similar  to  the  former 
writ  of  ne  exeat  which  was  granted  when  there  was 
danger  that  the  defendant  would  leave  the  state.  Under 
the  practice  in  reference  to  ne  exeat  the  writ  could  only 
be  granted  upon  positive  proof  that  the  defendant  in- 
tended to  leave  the  state,  or  made  threats  and  declara- 
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tions  that  he  intended  to  do  so,  or  by  other  evidence 
which  amounted  to  proof  of  an  intention  to  leave;  but 
under  this  section  of  the  code,  it  is  enough,  if  the  proof 
is  sufficient  to  satisfy  the  judge  that  there  is  danger  that 
the  judgment  debtor  will  leave  the  state,  or  conceal  him- 
self. Still  the  danger  should  be  real,  and  not  merely 
imagined,  or  even  probable.  (Riddle  and  Bullard  on 
Sup.  Pro.  p.  119).  The  allegation  should  be  either  that 
there  is  danger  that  the  defendant  will  leave  the  state, 
or  else  that  there  is  danger  that  he  will  conceal  himself; 
it  should  not  be  in  the  alternative;  it  should  allege  one 
or  the  other,  as  the  case  may  be.  (Lee  v.  Heirherger, 
1  Co.  Rep.  38). 

Where  the  facts  specified  in  section  2437  are  made  to 
appear,  as  therein  stated,  at  any  time  after  the  making 
of  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  examined,  and  before  the  close  of  his  examina- 
tion, the  judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  if  necessary,  may  direct  the  adjournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceedings  under  the  order,  until  after 
the  return  of  the  warrant,  and  his  decision  thereupon. 
(Co.  Civ.  Proc.§  2438). 

The  effect  of  this  section  is  merely  to  continue  the 
power  of  the  judge  to  issue  a  warrant  through  the  entire 
proceeding  from  the  time  of  the  granting  an  order  for 
the  examination  of  the  judgment  debtor,  until  such  ex- 
amination is  closed.  It  also  gives  the  judge  the  power 
to  continue  the  proceedings  already  begun  under  an 
order  for  the  examination  of  a  judgment  debtor,  until 
the  return  of  the  warrant,  and  his  decision  thereupon. 
Before  the  adoption  of  this  section  of  the  code,  there 
was  no  provision  giving  such  power. 

A  copy  of  the  affidavit  upon  which  the  warrant  of 
arrest  is  issued  must,  in  all  cases,  be  served  upon  the 
judgment  debtor,  at  the  time  such  warrant  is  executed. 
(Co.  Civ.  Proc.  §  2453). 
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Sec.   5.   Warrant  of  arrest. 

Subdivision  1. — In  What  Cases  Issued. 

As  we  have  seen  in  the  preceding  section,  the  warrant 
of  arrest  furnishes  substantially  the  same  remedy  in 
these  proceedings,  as  was  formerly  furnished  by  a  writ 
of  ne  exeat,  with  the  additional  feature,  that  it  may  be 
issued  not  only  in  cases  where  there  is  danger  that  the 
judgment  debtor  will  leave  the  state,  but  also  where  he 
unjustly  conceals  himself  within  the  state  for  the  pur- 
pose of  avoiding  the  payment  of  the  judgment,  or  to 
prevent  a  levy  from  being  made  upon  his  property.  The 
same  judge  who  may  grant  an  order  to  examine  the 
judgment  debtor,  may  issue  a  warrant,  in  a  proper  case, 
for  his  arrest.  The  warrant  must  recite  the  facts  which 
entitle  the  judgment  creditor  to  such  warrant ;  and  must 
contain  a  direction  requiring  the  sheriff  of  any  county 
where  the  judgment  debtor  may  be  found,  to  arrest  him 
and  bring  him  before  the  judge  who  issued  the  warrant, 
or  before  another  judge,  specified  in  the  warrant,  if  the 
case  is  one  where  the  warrant  must  be  made  returnable 
to  another  judge ;  as  in  case  it  is  made  by  a  justice  of  the 
supreme  court,  who  does  not  reside  within  the  judicial 
district  embracing  the  county  to  which  the  execution 
was  issued,  as  provided  in  section  2434  of  the  code. 
(Co.  Civ.  Proc.  §2437). 

A  warrant  for  the  arrest  of  the  judgment  debtor,  may 
be  issued  in  a  proper  case,  instead  of  an  order  to  ex- 
amine the  debtor  (Co.  Civ.  Proc.  §  2437) ;  and  it  may  be 
issued  not  only  at  the  time  of  the  application  for  the 
order,  but  at  any  stage  of  the  proceeding  from  the  mak- 
ing of  the  order  to  the  time  the  examination  of  the  judg- 
ment debtor  is  closed.      (Co.  Civ.  Proc.  §  2438). 

The  sheriff,  when  he  arrests  a  judgment  debtor  by 
virtue  of  a  warrant,  issued  as  prescribed  in  this  proceed- 
ing, must  deliver  to  him  a  copy  of  the  warrant,  and  of 
the  affidavit  upon  which  it  was  granted.  ( Co.  Civ.  Proc. 
§2453). 

It  is  not  necessary  in  these  proceedings  to  give  secur- 
ity upon  the  issuing  of  a  warrant  for  the  arrest  of  the 
judgment  debtor.      The  code  does  not  require  it;  and 


SUPPLEMENTARY   PROCEEDINGS.  535 

as  the  warrant  is  issued  to  prevent  a  failure  of  justice, 
the  plaintiff  is  not  required  to  go  to  the  trouble  of  ob- 
taining security. 

The  issuing  of  the  warrant  is  always  in  the  discretion 
of  the  judge  to  whom  the  application  is  made.  It  is  in 
the  name  of  the  people  of  the  state.  The  facts  required 
to  be  recited  in  the  warrant,  are  the  recovery  of  the 
judgment,  the  issue  of  execution,  and  that  it  appears  by 
affidavit  to  the  satisfaction  of  the  judge,  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  state  (or 
conceal  himself) ,  and  that  there  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment.  (Co.  Civ.  Proc.  §  2437). 
Where  the  warrant  is  issued  during  the  continuance  of 
the  proceeding,  its  object  is  to  bring  the  judgment  debtor 
before  the  judge,  to  give  the  judge  the  custody  of  his 
person  during  the  examination.  The  warrant  may 
issue,  upon  proper  proofs,  against  a  non-resident  judg- 
ment debtor.  {Denning  v.  ScJiieffelin,  26  N.  Y.  St. 
Rep.  96). 

Subdivision  2. — How  Vacated  or  Modified. 

A  warrant,  issued  as  prescribed  in  sections  2437  and 
2438,  may  be  vacated  or  modified,  as  prescribed  in  sec- 
tion 2433  of  the  code,  with  respect  to  an  order.  (Co. 
Civ.  Proc.  §2439). 

The  manner  of  vacating  or  modifying  a  warrant,  be- 
ing the  same  as  in  case  of  vacating  or  modifying  an 
order  for  the  examination  of  a  judgment  debtor,  it  will 
be  treated  of  in  that  place.  See  section  6,  subdivision 
3  of  this  article,  infra. 

The  vacating  of  an  order  for  the  debtor's  examina- 
tion does  not  terminate  proceedings  under  a  warrant 
obtained  after  the  order,  as  the  two  proceedings  are 
independent.      (Frost  v.  Craig,  18  Civ.  Proc.  Rep.  198). 

Subdivision  3. — Undertaking  on  Arrest. 

Where  a  judgment  debtor  has  been  arrested  and 
brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  proceeding;  and  it  appears  to  the 
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satisfaction  of  the  judge,  from  his  examination,  or  other 
proof,  that  there  is  danger  that  he  will  leave  the  state, 
or  conceal  himself,  and  that  he  has  property,  which  he 
has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him 
to  give  an  undertaking,  with  one  or  more  sureties,  in  a 
sum  fixed  and  within  a  time  specified  in  the  order,  to  the 
effect,  that  he  will,  from  time  to  time,  as  the  judge 
directs,  attend  before  the  judge,  or  before  a  referee,  ap- 
pointed or  to  be  appointed  in  the  proceedings ;  and  that 
he  will  not,  until  discharged  from  arrest  by  virtue  of  the 
warrant,  dispose  of  any  of  his  property,  which  is  not 
exempted  from  seizure  by  section  2463  of  the  code.  If 
he  fails  to  comply  with  the  order,  the  judge  must  forth- 
with, by  warrant,  commit  him  to  prison,  there  to  remain 
until  the  close  of  the  examination,  or  the  giving  of  the 
required  undertaking;  except  that  the  judge  may  direct 
the  sheriff  to  produce  him,  from  time  to  time,  as  re- 
quired in  the  course  of  the  proceedings.  ( Co.  Civ.  Proc. 
§2440). 

Sec.    6.    The  order. 

Subdivision  1; — What  to  Contain. 

The  order  is  a  judge's  order,  and  may  be  without 
notice.  (Hulsaver  v.  Wiles,  11  How.  Pr.  446).  It  is 
not  a  part  of  the  action,  but  is  an  order  in  a  special 
proceeding.  It  should  not  be  entitled  in  the  action 
{MilUken  v.  Thomson,  54  N.  Y.  Super.  Ct.  Rep.  393) ; 
it  should  be  entitled  as  in  any  special  proceeding  before 
a  judge  out  of  court.  {Davis  v.  Turner,  4  How.  Pr. 
190). 

The  order  should  recite  the  requisite  proof  entitling 
the  judgment  creditor  to  an  examination  of  the  judg- 
ment debtor,  although  that  is  not  absolutely  necessary 
{People  ex  rel.  Mace  v.  Oliver,  66  Barb.  570) ;  and  an 
omission  to  recite  such  facts  does  not  impair  the  validity 
of  the  order.  (Id.).  The  better  practice,  however,  is 
to  recite  the  facts  giving  jurisdiction  to  the  judge  to 
make  the  order;  and  where  they  are  so  recited,  they 
should  be  correctly  given.     If  they  are  not  recited,  and 


SUPPLEMENTARY   PROCEEDINGS.  537 

it  appears  on  the  face  of  the  order  that  the  court  has 
not  jurisdiction,  the  proceeding  will  be  dismissed,  if  the 
objection  is  taken  in  time.      [Hatch  v.  Wei/burn,  8  How. 
Pr.  163).     When  the  order  contains  the  proper  recitals, 
they  are,  when  the  order  is  attacked  collaterally,  con- 
clusive evidence  of  the  regularity  of  the  proceedings, 
and  presumptive  evidence  of  the  existence  of  the  juris- 
dictional facts.      (Lisner  v.  Toplitz,  86  App.  Div.  1). 
Where  the  order  is  sought  to  be  obtained  on  a  judg- 
ment of  a  justice's  court,  a  transcript  of  which  has  been 
filed  in  the  county  clerk's  oflflce,  the  affidavit  and  order 
should  not  be  entitled  in  justice's  court;  but  if  they  are 
so  entitled,  it  is  a  mere  irregularity.      If  the  debtor 
makes  objection  on  that  ground,  he  should  promptly 
move  to  set  the  order  aside;  and  he  will  not  be  per- 
mitted to  lie  by  and  take  advantage  of  such  irregularity 
for  the  first  time  on  an  appeal  from  such  order.     {Peo- 
ple ex  rel.  Mace  v.  Oliver,  supra).    Where  the  order  is 
based  on  a  judgment  of  an  inferior  court,  of  which  a 
transcript  has  been  filed  in  the  office  of  the  county  clerk, 
the  order  should  recite  all  the  facts  necessary  to  give 
the  judge  jurisdiction  of  the  proceeding;  and  if  such 
facts  are  only  stated  in  the  affidavit,  the  order  is  irre- 
gular.    (Day  V.  Brosnan,  6  Abb.  N.  C.  312).     Such  an 
order  must  show  that  the  transcript  of  the  judgment 
was  filed  and  docketed  in  the  county  clerk's  office,  and 
the  time  when  it  was  so  filed  and  docketed,  and  the  issue 
of  an  execution  thereon  from  a  court  of  record,  as  re- 
quired by  the  code.      (Id.). 

The  order  must  require  the  judgment  debtor,  or  per- 
son to  whom  it  is  directed,  to  appear  at  a  place  in  the 
county  to  which  the  execution  was  issued,  and  of  which 
he  is  a  resident,  or  in  which  he  has  a  place  for  the  regu- 
lar transaction  of  business  in  person,  if  he  is  a  resident 
of  the  state.  (Co.  Oiv.  Proc.  §  2459).  If  the  judgment 
debtor  is  not  a  resident  of  the  state,  but  has  a  place 
within  the  state  for  the  regular  transaction  of  his  busi- 
ness in  person,  then  the  order  should  direct  him  to  ap- 
pear at  a  place  in  the  county  where  such  place  of  busi- 
ness is  situated ;  but  if  he  has  no  place  of  business  in  the 
state,  then  the  order  should  direct  him  to  appear  at  a 
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place  in  the  county  where  the  judgment-roll  is  filed. 
(Anway  V.  David,  9  Hun,  296).  The  court  say,  in  the 
case  last  cited,  that  the  intention  of  the  legislature 
seems  clearly  to  have  been  to  allow  the  examination  of 
the  judgment  debtor  in  all  cases,  whether  a  resident  or 
a  non-resident,  to  be  had  in  the  county  in  which  he  has 
a  place  of  business ;  and  that  it  cannot  be  oppressive  to 
ask  the  debtor  to  appear  in  his  business  locality,  and 
make  the  statements  contemplated  by  these  proceed- 
ings; and  when  the  debtor  does  not  reside  in  the  state 
and  has  no  place  of  business  here,  then  that  the  proceed- 
ing must  be  conducted  in  the  county  where  the  judg- 
ment-roll is  filed;  thus  protecting  the  judgment  debtor 
from  the  liability  of  being  transported  from  one  part 
of  the  state  to  another,  to  satisfy  the  inclination  or 
whim  of  the  creditor.  Where,  however,  a  judgment 
debtor  has  more  than  one  place  of  business,  the  order 
need  not  be  made  returnable  in  the  county  where  his 
principal  place  of  business  is  located.  (McEwan  v. 
Burgess,  15  Abb.  Pr.  473).  The  order  should  require 
the  debtor  or  person  against  whom  it  is  directed,  to 
appear  before  the  judge  making  the  order,  or  a  referee 
appointed  either  by  the  order  itself,  or  by  a  separate 
order.  {Eulsaver  v.  Wiles,  11  How.  Pr.  446).  Where 
the  order  is  made  by  a  justice  of  the  supreme  court  who 
does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  it  must  be 
made  returnable  to  a  justice  of  the  supreme  court  resid- 
ing in  that  district,  or  to  a  county  judge  or  special 
county  judge,  or  special  surrogate,  of  that  or  an  adjoin- 
ing county.  (Oo.  Civ.  Proc.  §  2434).  In  such  a  case, 
if  the  order  fails  to  name  such  a  justice  or  judge  of  the 
district  where  the  debtor  resides,  it  is  irregular;  and 
such  irregularity  may  be  taken  advantage  of,  if 
promptly  raised.  {Shults  v.  Andrews,  54  How.  Pr. 
376).  Where  the  order  required  the  judgment  debtor 
to  appear  before  the  justice  granting  it,  "  or  some 
other  justice  of  this  court  at  chambers,"  specifying  the 
time  and  place  of  appearance,  it  is  not  void  or  irregular 
on  account  of  its  alternative  form ;  as  the  words  "  or 
some  other  justice  "  are  simply  surplusage.     {Dresser  v. 
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Van  Pelt,  15  How.  Pr.  19;  Bank  for  Savings  v.  Hope,  8 
Daly,  316).  Where  an  order  was  made  by  a  justice  of 
the  supreme  court  residing  in  one  judicial  district,  re- 
quiring a  non-resident  judgment  debtor,  who  had  a  place 
of  business  in  a  county  embraced  in  another  judicial  dis- 
trict, to  appear  before  a  referee  in  such  latter  district,  it 
was  held  to  be  irregular,  and  was  set  aside,  because  it 
did  not  provide  that  the  subsequent  proceedings  should 
be  had  before  a  justice  of  the  supreme  court  of  the  dis- 
trict to  which  the  order  was  made  returnable,  in  com- 
pliance with  section  2434  of  the  code.  {Browning  v. 
Hayes,  41  Hun,  382) .  An  order  requiring  the  debtor  to 
appear  before  a  "  judge  of  the  county  court "  instead  of 
before  a  "  county  judge  "  is  not  irregular,  as  it  is  not  a 
material  variance  from  the  requirements  of  the  code. 
{Kress  v.  Morehead,  8  N.  Y.  St.  Eep.  858). 

If  the  order  states  no  place  where  the  judgment  debtor 
is  required  to  appear,  it  is  fatally  defective;  although  a 
notice  is  subsequently  given  to  the  judgment  debtor  of  a 
place  for  the  hearing.  {Kelty  v.  Yerhy,  31  How.  Pr.  95) . 
The  order  must  specify  both  the  time  and  place  where 
the  judgment  debtor,  or  person  to  be  examined,  shall 
appear.  (Co.  Civ.  Proc.  §§  2435,  2436,  2441).  But  in 
case  the  judge  who  grants  the  order,  appoints  in  said 
order,  or  by  a  separate  order,  a  referee  before  whom  the 
examination  shall  be  had,  the  order  may  contain  a  di- 
rection that  the  person  to  be  examined,  appear  at  such 
time  and  place  as  may  be  duly  designated  by  the  referee 
so  appointed.    {Redmond  v.  Goldsmith,  2  Law  Bull.  19). 

An  order  returnable  on  Sunday  is  a  nullity;  and  the 
changing  of  the  date  after  the  service  of  the  order,  does 
not  remedy  the  defect;  and  it  is  not  contempt  on  the 
part  of  the  judgment  debtor,  not  to  appear  either  on  the 
Sunday,  or  the  day  to  which  by  notice  the  time  was 
changed.  {Arctic  F.  Tns.  Co.  v.  Hicks,  7  Abb.  Pr.  204). 
By  analogy  of  reasoning,  an  order  returnable  on  a  legal 
holiday  or  on  election  day  is  irregular,  and  may  be  dis- 
regarded. 

In  a  case  where  the  proof  will  warrant  it,  the  order 
may  combine  a  direction  for  the  appearance  and  ex- 
amination -of  a  third  person  or  corporation,  with  the 
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examination  of  the  judgment  debtor,  and  this  either  in 
a  proceeding  brought  before  or  after  the  return  of  an 
execution.  (Co.  Oiv.  Proc.  §  2432;  Hulsaver  v.  Wiles, 
11  How.  Pr.  446). 

An  order,  requiring  a  person  to  attend  and  be  ex- 
amined, made  pursuant  to  any  provision  of  this  article 
(article  I  of  title  12  of  chapter  XVII  of  the  code),  must 
require  him  so  to  attend  and  be  examined,  either  before 
the  judge  to  whom  the  order  is  returnable,  or  before  a 
referee  designated  therein.  (Co.  Oiv.  Proc.  §  2442). 
As  to  the  proceedings  before  a  referee,  see  article  II  of 
this  chapter. 

It  is  not  necessary  in  this  place  to  go  into  the  subject 
of  the  judge  who  may  grant  the  order,  as  that  has  been 
fully  discussed  in  section  3  of  this  article,  where  the 
judges  are  given  before  whom  the  proceeding  may  be 
had. 

Subdivision  2. — Service  of  the  Order. 

An  order  requiring  a  person  to  attend  and  be  ex- 
amined, must  be  served  as  follows : 

1.  The  original  order,  under  the  hand  of  the  judge 
making  it,  must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it 
was  made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon 
an  officer,  to  whom  a  copy  of  a  summons  must  be  de- 
livered, where  a  summons  is  personally  served  upon  the 
corporation ;  unless  the  officer  is  specially  designated  by 
the  judge,  as  prescribed  in  section  2444  of  the  code. 
(Co.  Civ.  Proc.  §  2452). 

The  order  must  be  served  before  the  day  on  which  it  is 
made  returnable,  or  no  jurisdiction  is  acquired  [Hender- 
son V.  Stone,  40  How.  Pr.  333) ;  the  subsequent  appear- 
ance of  the  judgment  debtor  for  the  purpose  of  raising 
that  objection,  does  not  confer  jurisdiction.  (Id.). 
Where  the  order  was  not  served  until  after  the  return 
day,  and  the  judge  has  not  acquired  jurisdiction  by  rea- 
son thereof,  the  objection  may  be  raised  at  any  time; 
but  where  the  judgment  debtor  appeared  without  rais- 
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ing  an  objection,  which  might  have  been  raised,  al- 
though the  order  was  not  served  as  directed  in  the  sec- 
tion of  the  code  above  cited,  he  waives  all  irregularity 
in  the  service  of  the  order.  ( Utica  City  Bank  v.  Buell, 
9  Abb.  Pr.  385).  The  sheriff's  certificate  of  service  is 
not  conclusive  proof  of  the  service  of  the  order  in  this 
proceeding.  The  order  may  be  served  by  any  one  who 
might  serve  a  summons  in  an  action  brought  in  a  court 
of  record.  (See  vol.  I,  p.  197).  A  party  upon  whom 
an  order  is  served  in  an  improper  manner,  if  he  desires 
to  take  advantage  of  such  objection,  should  not  appear 
generally;  but  should  make  a  qualified  appearance  for 
the  purpose  of  raising  the  objection.  He  does  not  lose 
his  right  to  object  by  such  qualified  appearance.  Where, 
however,  the  judgment  debtor  appeared  and  asked  an 
adjournment  of  the  proceeding,  without  raising  his  ob- 
jection, he  is  bound  to  appear  upon  such  adjourned  day; 
although  he  might  have  had  the  proceeding  dismissed, 
if  he  had  taken  his  objection  in  time.  ( Id. ) .  Formerly 
it  was  not  necessary  that  the  affidavit  on  which  the 
order  is  granted  should  be  served  at  the  time  of  the  ser- 
vice of  the  order  {Green  v.  Bullard,  8  How.  Pr.  313; 
Utica  City  Bank  v.  Buell,  17  How.  Pr.  498) ;  but  by  sec-' 
tion  2452,  it  is  required  that  the  affidavit  shall  be  served 
with  the  order;  so  that  the  cases  which  held  to  the  con- 
trary are  overruled.  An  inadvertent  variance,  by  which 
the  debtor  could  not  be  misled,  between  the  original 
affidavit  and  the  copy  served  is  not  fatal  to  the  validity 
of  the  service.  {Matter  of  Wyman,  76  App.  Div.  292). 
An  irregularity  as  to  the  mode  of  serving  the  order  is 
waived  by  the  appearance  of  the  judgment  debtor  and 
his  submitting  to  an  examination  without  objection. 
{Billings  v.  Carver,  54  Barb.  40).  A  failure  to  show 
the  original  order  to  the  party  served,  is  an  irregularity; 
and  is  waived  by  his  appearance  without  making  that 
objection.  {Newell  v.  Cutler,  19  Hun,  74;  overruled  on 
another  point,  Hancock  v.  Sears,  93  N.  Y.  79).  An 
order  made  by  a  justice  of  the  supreme  court  may  be 
served  in  any  part  of  the  state.  {Bingham  v.  Dishroio, 
37  Barb.  24). 
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Subdivision  3. — Effect  of  the  Order. 

By  the  commencement  of  proceedings  supplementary 
to  an  execution  against  the  property  of  the  judgment 
debtor,  the  plaintiff  acquires  an  inchoate  lien  upon  the 
property  of  such  debtor,  or  upon  any  interest  he  has  in 
property;  but  in  order  to  perfect  such  lien  it  is  neces- 
sary that  the  plaintiff  obtain  a  final  order  directing  the 
property  of  the  judgment  debtor  to  be  applied  in  satis- 
faction of  his  judgment;  and  also  the  appointment  of  a 
receiver  to  carry  that  order  into  effect.  Such  a  final 
order  has  the  effect  of  divesting  the  debtor  of  his  title 
or  interest  in  the  property,  and  vesting  it  in  the  receiver 
for  the  benefit  of  the  plaintiff.  {Porter  v.  Williams , 
9  N.  Y.  142 ;  Edmonston  v.  McLoud,  16  N.  Y.  543) .  By 
the  service  of  the  order,  and  the  restraining  of  the 
debtor  by  the  injunction,  the  creditor  obtains  an  equit- 
able lien  upon  the  interest  and  things  in  action  of  the 
judgment  debtor,  which  he  has  a  right  to  retain,  not- 
withstanding his  proceedings  are  suspended  pending  an 
appeal  from  the  judgment  itself;  and  having  acquired 
such  a  lien  previous  to  an  appeal  from  the  judgment, 
he  cannot  be  deprived  of  it.  The  appeal  merely  sus- 
pends his  right  to  obtain  the  benefit  of  his  lien ;  it  does 
not  take  it  away.  {Cowdrey  v.  Carpenter,  17  Abb.  Pr. 
107 ) .  The  commencement  of  the  proceedings  gives  the 
judgment  creditor  an  equitable  lien  on  the  debtor's 
property,  which,  on  the  appointment  of  a  receiver,  be- 
comes a  legal  title  in  him,  as  of  the  date  of  the  service 
of  the  order  for  examination.  {McGorMe  v.  Herrman, 
117  N.  Y.  297 ;  Matter  of  Pennsylvania  Glass  Company , 
28  Misc.  130 ) .  Where  a  party  has  been  served  with  an 
order  requiring  him  to  appear  and  be  examined,  and 
restraining  him  from  disposing  of  any  of  his  property, 
its  effect  is  to  prohibit  the  disposition  of  any  of  his 
property  without  the  permission  of  the  court;  and  for 
some  time  the  narrow  rule  prevailed  that  although  he 
had  a  family  which  was  wholly  dependent  upon  his 
earnings  for  support,  still  he  was  not  authorized  to  dis- 
pose of  his  wages,  or  any  part  of  them,  without  the  per- 
mission of  the  court.     (Newell  v.  Cutler,  19  Hun,  74; 
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Hancock  v.  Sears,  29  Hun,  96) .  The  case  last  cited  was 
taken  to  the  court  of  appeals,  and  was  there  reversed, 
the  court  holding  that,  where  the  earnings  of  the  debtor 
are  necessary  for  the  support  of  his  family,  he  has  the 
right  to  dispose  of  them  for  that  purpose,  to  the  extent 
of  his  earnings  for  the  period  of  sixty  days  before  the 
commencement  of  the  proceeding,  without  application 
to  the  court  for  permission  to  do  so,  as  they  are  exempt, 
and  not  liable  to  the  order  of  the  court.  (Hancock  v. 
Sears,  93  N.  Y.  79 ) .  Where  an  order  is  served  on  the 
judgment  debtor  or  another  person,  although  it  is  irre- 
gular, it  is  the  duty  of  such  person  to  obey  it,  so  long  as 
it  is  in  force.  (Id.;  Shults  v.  Andrews,  54  How.  Pr. 
376;  Matter  of  Parrish,  28  App.  Div.  22). 

Subdivision  4. — How  Order  Vacated  or  Modified. 

An  order  made  in  supplementary  proceedings  by  a 
judge  out  of  court  may  be  vacated  or  modified  by  the 
judge  who  made  it,  as  if  it  was  made  in  an  action ;  or  it, 
or  the  order  of  the  judge  vacating  or  modifying  it,  may 
be  vacated  or  modified,  upon  motion,  by  the  court  out  of 
which  the  execution  was  issued.  (Co.  Oiv.  Proc. 
§  2433). 

A  warrant  of  arrest  may  be  vacated  or  modified  in  the 
same  manner  as  an  order  for  the  examination  of  a  judg- 
ment debtor.  ( Co.  Oiv.  Proc.  §  2439 ;  see,  also,  subd.  2 
of  section  5,  supra). 

In  a  case  where  the  motion  to  vacate  the  order  is 
based  upon  the  fact  that  the  judgment  had  been  fully 
satisfied  and  paid,  but  the  record  did  not  show  that 
fact,  the  motion  should  not  be  granted;  but  the  judg- 
ment debtor  should  move  in  the  original  action  to  have 
the  judgment  decla,red  satisfied  of  record.  On  such  a 
motion,  it  is  proper  to  order  a  reference  to  take  proof 
of  the  facts,  which  is  a  much  more  satisfactory  manner 
of  ascertaining  such  facts,  than  on  the  motion  to  vacate 
the  order.  { Austin  v.  Byrnes,  54  N.  Y.  Super.  Ot.  Rep. 
552).  Objections  to  the  order  should  be  made 
promptly.  It  is  too  late  to  object,  after  the  judgment 
debtor  appears  and  asks  for  an  adjournment  of  the  pro- 
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ceedings,  without  raising  the  objection.  He  will  be 
held  to  have  waived  the  objection;  unless  it  goes  to  the 
jurisdiction  of  the  judge  to  make  the  order.  {Newell 
V.  Cutler,  19  Hun,  74;  overruled  on  another  point,  Han- 
cock  V.  Sears,  93  N.  Y.  79 ) .  If  the  affidavit  on  which 
the  order  is  founded  is  insuflflclent,  or  if  the  order  was 
improvidently  granted,  the  judgment  debtor  may  move 
to  vacate  the  order;  and  it  is  his  right  to  have  such 
motion  granted.  {Gourtois  v.  Harrison,  1  Hilt.  109). 
The  court  on  such  a  motion  cannot  go  behind  the  judg- 
ment to  examine  objections  which  might  have  been 
raised  on  the  trial,  but  were  not.  (Id.).  A  party  is 
not  justified  in  disobeying  an  order,  because  it  is  irregu- 
lar ;  but  he  must  appear  and  make  his  objections,  unless 
there  is  an  entire  want  of  jurisdiction  to  make  it. 
{Arctic  F.  Ins.  Go.  v.  Hicks,  7  Abb.  Pr.  204;  Hilton  v. 
Patterson,  18  Id.  245).  Where  the  judgment  upon 
which  the  proceeding  is  based,  is  claimed  to  be  void,  the 
judgment  debtor  cannot  make  that  a  ground  for  a  mo- 
tion to  vacate  the  order,  as  the  statute  does  not  confer 
upon  the  judge  who  grants  the  order,  the  right  to  review 
the  judgment  upon  which  the  proceeding  is  based ;  and 
it  follows,  of  course,  that  if  the  judge  cannot  review  the 
judgment,  he  cannot  question  it  on  a  motion  to  vacate 
the  order,  on  that  ground.  {Diossy  v.  West,  8  Daly, 
298;  Qreenhall  v.  Unger,  20  Misc.  412).  Where  the 
affidavit  is  irregular,  the  proper  course  is  to  move  to 
vacate  the  order  on  the  return  day.  Such  objection 
cannot  be  raised  on  an  appeal  from  the  order  appoint- 
ing a  receiver.  {Union  Bank  v.  Sargeant,  53  Barb. 
422).  In  all  cases,  it  is  the  safest  practice  to  appear 
specially  for  the  purpose  of  raising  the  objection,  and 
moving  to  set  aside  or  vacate  the  order,  if  any  ground 
exists  upon  which  such  a  motion  can  be  based.  By 
appearing,  without  raising  any  objection  to  the  order, 
the  judgment  debtor  waives  any  objection  which  he 
might  have  taken,  if  it  had  been  promptly  raised.  It  is 
too  late  to  move  to  vacate  an  order  upon  the  ground 
that  the  sheriff's  return  upon  the  execution  is  defective, 
after   a  receiver   has   been   appointed   in   the   supple- 


SUPPLEMENTARY   PEOCEEDINGS.  545 

mentary  proceeding.  {Baker  v.  Herkimer,  43  Hun,  86) . 
Where,  however,  the  return  is  not  such  a  return  as  will 
warrant  the  granting  of  an  order,  the  order  should  be 
vacated.  {Marx  v.  Spaulding,  35  Hun,  478;  affd.,  99 
N.  Y.  675).  The  case  of  Fories  v.  Spaulding  (8  Civ. 
Proc.  Eep.  135)  which  holds  to  the  contrary,  is  over- 
ruled as  to  that  point.  But  the  truth  of  the  sheriff's 
return  cannot  be  attacked  by  a  motion  to  vacate  the 
order  based  thereon.  {Eleventh  Ward  Ban^k  v.  Heather, 
22  Misc.  87). 

In  a  proper  case,  the  proceedings  will  be  stayed  to 
enable  the  judgment  debtor  to  apply  to  set  aside  the 
judgment,  or  an  execution  issued  thereon,  by  a  motion 
in  the  original  action.  {People  ex  rel.  Mace  v.  Oliver, 
66  Barb.  570 ) .  An  irregularity  which  would  be  ground 
for  a  motion  to  vacate  the  order,  cannot  be  first  raised 
on  a  motion  to  commit  for  contempt.  {Hilton  v.  Patter- 
son, 18  Abb.  Pr.  245).  If  the  judgment  debtor  is  dis- 
charged in  insolvency  proceedings,  and  that  fact  is  set 
up,  the  order  will  be  vacated.  {Coursen  v.  Dearborn, 
7  Eobt.  143;  Smith  v.  Paul,  20  How.  Pr.  97).  But  to 
entitle  him  to  be  relieved  on  that  ground,  he  should 
appear  and  produce  his  discharge ;  if  he  does  not  appear, 
he  may  be  punished  for  contempt,  notwithstanding  his 
discharge.  ( Id. ) .  If  the  order  for  the  debtor's  exami- 
nation is  based  upon  an  execution  issued  out  of  the 
wrong  court,  it  will  be  vacated  on  motion  ( Gray  v.  Lie- 
ben,  8  Oiv.  Proc.  Eep.  48) ;  but,  if  issued  five  years  after 
the  recovery  of  the  judgment,  without  leave  of  the  court, 
it  seems  that  that  is  not  a  ground  for  a  motion  to  vacate 
the  order;  but  the  debtor  should  raise  that  question 
in  a  direct  proceeding  for  that  purpose.  {U.  8.  Land 
&  Emig.  Co.  v.  Pike,  2  Law  Bull.  31;  see  Aultman  & 
Taylor  Co.  v.  Syme,  163  N.  Y.  54,  65;  54  App.  Div.  165). 

The  legal  presumption  that  a  judgment  has  been  paid 
after  twenty  years,  will  not  serve  to  abate  supplement- 
ary proceedings  which  were  begun  before  that  time,  if 
in  other  respects  such  proceedings  are  in  compliance 
with  the  statute.  {Driggs  v.  Williams,  15  Abb.  Pr. 
477). 

35 
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A  mere  irregularity  does  not  authorize  the  judge  who 
made  the  order  to  set  the  same  aside  without  notice  to 
the  judgment  creditor.  (Dorsey  v.  Gummings,  48  Hun, 
76 ) .  If  the  motion  is  made  on  the  ground  of  an  irregu- 
larity in  the  papers  upon  which  the  order  was  granted, 
the  irregularity  must  be  specified  in  the  notice  of  motion 
{Schnitzer  v.  Willner,  1  Misc.  497)  ;  but  a  jurisdic- 
tional defect  need  not  be  thus  specified.  {Zelie  v.  Vro- 
man,  22  Misc.  486).  The  appointment  in  supplement- 
ary proceedings  of  a  receiver  of  a  judgment  debtor  is  not 
a  ground  for  vacating  a  third  party  order  subsequently 
obtained.  (Smith  v.  Gutter,  64  App.  Div.  412).  The 
vacating  of  an  order  for  a  debtor's  examination  will  not 
terminate  proceedings  under  a  warrant  obtained  after 
the  order,  as  the  two  proceedings  are  independent. 
{Frost  v.  Graig,  18  Civ.  Proc.  Rep.  296).  If  a  judg- 
ment is  utterly  void,  as  having  been  recovered  against 
a  corporation  which  had  ceased  to  exist,  a  third  party 
order  will  be  vacated  on  that  ground  upon  the  applica- 
tion of  such  third  party.  {Matter  of  Stewart,  39  Misc. 
275;  40  Misc.  32;  affd.  on  op.  below,  86  App.  Div.  627). 

Subdivision  5. — How  Order  Appealed  From,  in 
Certain  Cases. 

Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  be  taken  in  like  manner,  as  if  the  order 
was  made  in  an  action  brought  in  the  same  court.  ( Co. 
Civ.  Proc.  §  2433). 

Section  2433  provides  that  orders  made  in  supple- 
mentary proceedings  shall  be  reviewed  only  by  the  two 
modes  specified  in  that  section ;  the  first  being  rather  in 
the  nature  of  a  motion  to  vacate  or  modify,  where  the 
order  is  made  in  a  proceeding  supplementary  to  an 
execution  issued  upon  a  judgment  other  than  that  of  a 
county  court;  such  an  order  must,  in  the  first  instance, 
be  reviewed  by  motion  {Palen  v.  Bushnell,  68  Hun, 
554)  ;  the  second  is  where  the  order  is  made  in  a  pro- 
ceeding supplementary  to  an  execution  issued  out  of  a 
county  court,  which  may  be  reviewed,  in  the  first  in- 
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stance  by  an  appeal  taken  in  like  manner  as  if  the  order 
was  made  in  an  action  brought  in  the  same  court. 
(Weaver  v.  Brydges,  85  Hun,  503). 

Orders  affecting  a  substantial  right,  made  by  the 
county  judge  in  an  action  brought  in,  or  on  an  appeal 
taken  to,  the  county  court,  are  appealable  to  the  appel- 
late division.  (Co.  Civ.  Proc.  §  1342;  Billmgton  v. 
Billington,  16  Civ.  Proc.  Rep.  56;  Matter  of  Patterson, 
12  App.  Div.  123).  An  appeal  lies  in  the  first  instance 
to  the  appellate  division  from  an  order  made  in  these 
proceedings,  based  on  a  transcript  of  a  judgment  of  a 
justice's  court,  filed  in  the  county  clerk's  oflQce.  (Id.). 
It  was  held  in  the  case  of  Finch  v.  Mannering  ( 46  Hun, 
323),  that  where  the  supplementary  proceedings  were 
instituted  after  the  issue  of  an  execution  out  of  the 
supreme  court,  the  order  must  be  reviewed  in  the  first 
instance  by  a  motion  to  the  court  out  of  which  the  exe- 
cution was  issued,  to  vacate  or  modify  the  order ;  citing 
the  case  of  Chamberlain  v.  Gallup  (25  Hun,  318), 
where  it  was  said  that  an  appeal  does  not  lie  from  an 
order  in  supplementary  proceedings  made  by  a  judge 
out  of  court.  But  where  the  execution  was  issued  out 
of  the  county  court,  the  code  provides  that  the  order  in 
such  case,  may  be  appealed  from;  and  this  may  be 
directly  to  the  appellate  division.  {Baker  v.  Herkimer, 
43  Hun,  86).  The  right  to  appeal,  or  to  move  to  vacate, 
in  these  proceedings  is  not  limited  tq  the  final  order; 
but  applies  to  any  order  in  the  proceedings  which 
affects  a  substantial  right  of  either  party.  [Hart  v. 
Johnson,  43  Hun,  505 ) .  Where  the  special  term  of  the 
supreme  court  makes  an  order  adjudging  the  judg- 
ment debtor  to  be  in  contempt,  he  may  appeal  from 
such,  order  to  the  appellate  division.  (Id.;  People  ex 
rel.  Grant  v.  Warner,  51  Hun,  53;  affd.  on  op.  below, 
125  N.  Y.  746 ) .  So,  also,  where  an  order  has  been  made 
dismissing  the  proceeding,  as  such  an  order  affects  a 
substantial  right  of  the  plaintiff.  {Holstein  v.  Rice,  15 
Abb.  Pr.  307;  Hawes  v.  Barr,  7  Robt.  452).  The  re- 
striction imposed  by  subdivision  1  of  section  2433  ap- 
plies to  an  order  of  a  judge  of  the  supreme  court  direct- 
ing the  judgment  debtor  to  pay  a  certain  sum  of  money; 
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and  such  an  order  cannot  be  reviewed  upon  an  appeal 
from  the  order  adjudging  him  in  contempt  for  non- 
compliance, even  though  the  first-mentioned  order  is 
specified  in  the  notice  of  appeal  as  one  to  be  reviewed; 
the  proper  course  to  review  such  order  is  by  a  motion 
to  vacate.  {Matter  of  Van  Ness,  17  App.  Div.  581). 
Where  an  appeal  lies  to  the  appellate  division, 
it  can  only  be  heard  at  the  appellate  division  of  the 
judicial  department  embracing  the  county  where  such 
proceedings  are  pending.  {Mallory  v.  Oulick,  15  Abb. 
Pr.  307,  note). 

It  has  been  held  that  the  effect  of  an  appeal  in  these 
proceedings,  is  not  to  stay  the  proceedings;  and  that, 
pending  such  appeal,  the  judgment  debtor  cannot  refuse 
to  appear  and  be  examined  {Sluyter  v.  Smith,  N.  Y. 
Super  Ot.,  Feb.  1858) ;  where,  however,  the  appeal  is 
from  the  judgment  upon  which  the  proceedings  are 
based,  and  there  is  given  security  to  stay  the  proceed- 
ings, such  appeal  suspends  the  proceedings;  but  it  does 
not  authorize  a  dismissal  of  them;-  as  the  creditor  is 
entitled  to  his  lien  obtained  thereby ;  and  the  appeal  has 
only  the  effect  of  delaying  the  enforcement  of  such  lien. 
(Cowdrei/Y.  Carpenter,  17  Abb.  Pr.  107).  If,  however, 
no  security  is  given  to  stay  the  proceedings  pending  the 
appeal,  it  does  not  stay  them ;  but  the  examination  may 
go  on  as  if  no  appeal  had  been  taken.  {Arnoitoe  v. 
Homans,  32  How.  Pr.  382).  An  injunction  granted  in 
the  order,  remains  in  force,  notwithstanding  the  pro- 
ceedings have  been  stayed  pending  the  appeal.  {Woolf 
V.  Jaoohs,  36  N.  Y.  Super.  Ct.  Eep.  408). 

If  the  court  had  no  authority  to  make  the  order,  for 
want  of  jurisdiction,  the  error  should  be  corrected  by  an 
appeal  directly  from  the  order,  and  not  by  a  motion  to 
set  it  aside.  (Lippincott  v.  Westray,  6  Civ.  Proc.  Rep. 
74). 

Sec.    7.     The  injunction. 

Subdivision  1. — What  to  Contain. 

The  judge  by  whom  the  order  or  warrant  was  granted 
or  to  whom  it  is  returnable,  may  make  an  injunction 
order,  restraining  any  person  or  corporation,  whether  a 
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party  or  not  a  party  to  the  special  proceeding,  from 
making  or  suffering  any  transfer  or  other  disposition  of, 
or  interference  with,  the  property  of  the  judgment 
debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined,  until 
further  direction  in  the  premises.  Such  an  injunction 
order  may  be  made  simultaneously  with  the  order  or 
warrant,  by  which  the  special  proceeding  is  instituted, 
and  upon  the  same  papers;  or  afterwards,  upon  an  affi- 
davit, showing  sufficient  grounds  therefor.  (Co.  Civ. 
Proc.  §  2451). 

The  provisions  of  this  section,  with  reference  to  the 
injunction  to  restrain  the  judgment  debtor  from  trans- 
ferring or  disposing  of  his  property,  differ  from  the 
remedy  granted  by  an  injunction  in  an  action.  The 
judgment  debtor  under  an  injunction  granted  in  these 
proceedings  is  not  guilty  of  a  contempt  of  court,  by 
applying  his  personal  earnings  for  the  period  of  sixty 
days  before  the  commencement  of  the  proceeding,  to  the 
support  of  his  family,  although  the  injunction  is,  in 
terms,  a  prohibition  upon  him  from  interfering  with, 
or  making  or  suffering  "  any  "  transfer  or  disposition 
of  his  property.  And  he  may  do  this  even  without  the 
permission  of  the  court,  as  such  earnings  are  exempt, 
and  cannot  be  reached  by  the  order  of  the  court.  (Co. 
Civ.  Proc.  §  2463).  It  is  not  necessary  that  the  debtor 
should  bring  the  facts  entitling  him  to  such  exemption, 
to  the  attention  of  the  judge  or  court,  before  applying 
his  earnings  to  the  relief  of  the  necessities  of  his 
family;  as  that  course  would  cause  unnecessary  delay, 
and  perhaps  suffering.  [Hancock  v.  Sears,  93  N.  Y. 
79).  The  case  last  cited,  reverses  the  decision  of  the 
general  term  in  the  same  case  (29  Hun,  96),  and  over- 
rules the  case  of  Newell  v.  Cutler  (19  Hun,  74).  The 
injunction  order  is  served  in  the  same  way  as  an  order 
for  the  examination  of  the  judgment  debtor,  which  sub- 
ject has  been  treated  under  the  head  of  the  service  of  the 
order.  (Section  6,  subd.  2,  supra).  Such  an  order 
does  not  need  the  seal  of  the  court;  the  signature  of  the 
judge  is  sufficient.  No  security  is  required  to  obtain 
the  injunction.    The  injunction  may  be  granted  at  any 
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time,  and  even  against  a  person  not  a  party  to  the  suit. 
(Seeleij  v.  Garrison,  10  Abb.  Pr.  460)'. 

Subdivision  2. — Upon  What  Papees  Injunction 
Granted. 

An  injunction  order  may  be  made  upon  the  same 
papers  upon  which  an  order  is  granted,  or  a  warrant  of 
arrest  is  issued  in  the  proceedings,  if  it  is  made  at  the 
same  time.  Where  the  injunction  is  granted  after  the 
issuing  of  the  warrant,  or  the  making  of  the  order  it 
may  be  granted  upon  an  affidavit  showing  sufficient 
grounds  therefor.  (Co.  Civ.  Proc.  §  2451).  The  affi- 
davit upon  which  the  injunction  is  granted,  where  it  is 
after  the  making  of  the  order  for  the  examination  of  the 
judgment  debtor  or  other  person,  or  after  the  issuing 
of  the  warrant  of  arrest,  need  not  contain  the  facts 
necessary  to  give  the  court  jurisdiction  of  the  proceed- 
ing; as  such  facts  having  already  been  proved  by  the 
affidavit  upon  which  the  proceeding  is  based,  it  is  un- 
necessary to  repeat  them  at  any  subsequent  time;  and 
the  affidavit,  for  the  injunction,  need  only  give  the  facts 
which  show  that  the  court  should  restrain  the  defend- 
ant or  other  person  from  transferring  or  disposing,  or 
otherwise  interfering  with  the  property  of  such  judg- 
ment debtor,  in  order  to  protect  the  rights  of  the  cred- 
itor. Slight  reasons  to  apprehend  that  the  debtor  is 
intending  to  dispose  of  his  property,  with  intent  to  pre- 
vent the  creditor  from  reaching  it,  will  be  sufficient 
upon  which  to  ask  for  an  injunction  during  the  pen- 
dency of  the  proceeding.  An  order  granted  after  the 
order  or  warrant  is  made,  should  be  served  in  the  same 
manner  as  where  it  is  granted  at  the  time  of  the  making 
of  the  order.     (Co.  Civ.  Proc.  §  2452). 

Subdivision  3. — Effect  of  the  Injunction. 

As  we  have  seen  in  the  first  subdivision  of  this  section, 
the  injunction  in  these  proceedings  has  the  effect  of  pro- 
hibiting the  judgment  debtor  or  person  enjoined,  from 
making  or  suffering  any  transfer  or  other  disposition 
of,  or  interference  with  the  property  of,  the  judgment 
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debtor.  As  to  the  rights  of  the  judgment  debtor  to 
apply  his  earnings  for  the  sixty  days  preceding  such 
order,  see  subdivision  1  of  section  2  of  article  I  of  this 
chapter  and  subdivision  1  of  this  section.  It  has  been 
held  that  the  injunction  only  affects  property  received 
or  earned  before  the  making  of  the  order  {Atkinson  v. 
Sewine,  11  Abb.  N.  0.  384) ;  and  that  it  does  not  affect 
property  received  or  earned  after  the  making  of  the 
order,  but  before  the  service  of  it.  ( Campbell  v.  Genet, 
2  Hilt,  290).  The  case  last  cited  is  contrary  to  the 
decision  in  Sands  v.  Roberts  (8  Abb.  Pr.  343),  which 
holds  that  the  injunction  affects  property  received  or 
earned  by  the  judgment  debtor  down  to  the  time  of  the 
service  of  the  order.  The  question,  however,  is  no 
longer  open,  as  the  code  declares  that  the  title  of  the 
receiver  in  these  proceedings  extends  back  so  as  to  in- 
clude the  personal  property  of  the  judgment  debtor  at 
the  time  of  the  service  of  the  order  or  warrant.  (Co. 
Civ.  Proc.  §  2469 ;  Joyce  v.  Spafard,  9  Civ.  Proc.  Rep. 
342;  Rainsford  v.  Temple,  3  Misc.  294).  Mr.  Throop 
in  his  note  to  this  section  says  that  this  rule  is  not  only 
the  most  just  as  between  creditors,  in  regard  to  their 
diligence  in  obtaining  their  lien,  but  that  it  is  in 
accordance  with  the  weight  of  authority;  and  that 
it  corresponds  to  the  rule  in  equity  as  modified  by  the 
modern  practice;  for  by  the  former  practice  the  rela- 
tion of  the  creditor's  lien  back  to  the  filing  of  the  bill, 
rested  upon  the  ground  that  the  action  was  commenced 
thereby;  whereas,  now  an  action  is  commenced  by  the 
service  of  the  summons  upon  the  defendant;  and  the 
proceeding  supplementary  to  execution  is  commenced 
by  the  service  of  the  order.  Where,  however,  the  party 
enjoined,  has  knowledge  of  the  granting  of  the  injunc- 
tion, as  by  being  present  when  it  was  granted,  the  in- 
junction takes  effect  at  the  time  it  is  granted,  although 
no  order  has  been  served  on  him.  {Livingston  v.  Swift, 
23  How.  Pr.  1).  The  fact  that  the  proceedings  are 
irregular,  does  not  render  the  injunction  void;  and  it 
cannot  be  disregarded ;  but  if  the  proceedings  are  void, 
for  any  reason,  the  injunction  is  also  void.  {Reed  v. 
Champagne,  5  Wk.  Dig.  227).     Before  the  code  of  civil 
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procedure,  the  injunction  could  not  be  granted  against 
persons  not  parties  to  the  proceedings  {King  v.  Tuska, 
1  Duer,  635) ;  but  that  case  and  others  holding  the  same 
rule,  have  been  overruled  by  the  provisions  of  the  code. 
(Co.  Civ.  Proc.  §2451). 

Where  a  bank  has  been  served  with  a  third  party 
order  and  has  been  enjoined  from  paying  out  certain 
money,  standing  in  the  name  of  a  person  who  is  not  a 
party  to  the  supplementary  proceedings,  it  is  justified 
in  refusing  to  pay  a  check  drawn  by  such  other  person. 
(Strauss  v.  Yorlwille  Bank,  32  Misc.  239).  A  public 
oflflcer  upon  whom  an  injunction  has  been  served,  pro- 
hibiting the  payment  by  him  of  money  deposited  in  lieu 
of  bail,  cannot  be  compelled  by  mandamus  to  pay  such 
money  to  a  person  claiming  it.  (Rothschild  v.  Gould, 
84  App.  Div.  196). 

Subdivision  4. — How  Injunction  Vacated  or 
Modified. 

The  judge  or  the  court  may  vacate  or  modify  an  in- 
junction granted  in  these  proceedings,  in  a  proper  case. 
It  may  as  a  condition  of  granting  an  application  to 
vacate  or  modify  the  injunction  order,  require  the  appli- 
cant to  give  security,  in  such  a  sum  and  in  such  a  man- 
ner, as  justice  requires.     (Co.  Civ.  Proc.  §  2451). 

An  injunction  continues  in  force  until  vacated  or  dis- 
solved by  another  order.  Where,  however,  the  judgment 
creditor  unreasonably  neglects  or  delays  to  prosecute 
his  proceeding,  the  injunction  may  become  dormant, 
and  the  person  restrained  may  be  no  longer  required  to 
obey  it.     (Meyers  v.  Herhert,  64  Hun,  200). 

The  words  "  until  further  direction  in  the  premises  " 
are  complied  with  by  the  appointment  of  a  receiver ;  and 
if  the  injunction  is  desired  to  be  continued  in  force  after 
the  appointment  of  a  receiver,  it  is  the  better  practice  to 
insert  such"  a  restraining  order  in  the  order  appointing 
the  receiver,  or  to  specify  in  such  order  that  the'  in- 
junction theretofore  granted  shall  continue  in  force. 
(People  ex  rel.  Morris  v.  Randall,  73  N.  Y.  416).  The 
injunction  is  in  the  nature  of  a  preliminary  precaution 
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taken  for  the  protection  of  the  creditor's  lien,  and 
merely  as  a  temporary  relief,  and  not  as  a  permanent 
restraint  upon  the  judgment  debtor ;  and  when  the  judge 
or  court  makes  a  further  direction  in  the  premises,  as 
by  appointing  a  receiver  of  the  property,  such  order  will 
be  regarded  as  superseding  the  injunction  order,  unless 
the  injunction  is  expressly  continued.  (Id.).  An  in- 
junction is  not  vacated  by  a  mere  order  staying  the 
proceeding  pending  an  appeal  from  the  judgment  upon 
which  the  proceeding  is  based.  {Woolf  v.  Jacobs^  36 
N.  Y.  Super.  Ot.  Eep.  408). 

If  the  proceedings  are  abandoned  the  injunction  fails. 
{Ballou  V.  Boland,  14  Hun,  355) .  But  the  mere  failure 
of  the  judge  or  referee  to  be  present  at  the  adjourned 
day  does  not  dissolve  the  injunction,  unless  the  pro- 
ceedings are  vacated,  or  lapse  by  reason  of  such  absence. 
[Reynolds  v.  McElhone,  20  How.  Pr.  454) .  The  absence 
of  the  referee  appointed  in  these  proceedings  at  the  ad- 
journed day  does  not  terminate  the  proceedings,  but 
they  may  be  revived  by  an  order  made  by  the  judge  con- 
tinuing them.  {Eeihen  v.  Shipherd,  16  Oiv.  Proc.  Rep. 
183).  An  indefinite  adjournment  of  the  examination  to 
a  time  to  be  thereafter  fixed  does  not  in  itself  terminate 
the  injunction  {Rothschild  v.  Gould,  84  App.  Div.  196)  ; 
but  such  an  adjournment  followed  by  inaction  for  three 
years  was  held  an  abandonment  of  the  proceeding. 
(Meyers  v.  Herbert,  64  Hun,  200). 

An  injunction  should  be  vacated,  if  upon  all  the  evi- 
dence disclosed,  the  judge  should  not  have  granted  it  in 
the  first  instance.  (Moser  v.  Polhamus,  4  Abb.  Pr.  N.  S. 
442) .  Where,  as  a  condition  of  vacating  the  injunction, 
the  judge  directs  the  applicant  to  give  security,  the 
amount  thereof  is  discretionary  with  the  judge;  but  it 
should  be  sufficient  to  protect  the  creditor;  and  should 
not  be  in  a  less  amount  than  the  amount  due  to  said 
creditor. 
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ARTICLE  II. 

PROCEEDINGS  BEFORE  REFEREE. 

SECTION. 

1.  The  referee. 

2.  Powers  and  duties  of  referee. 

3.  Hearing  before  referee. 

.4.  Examination  of  witnesses. 
5.  Report  of  referee. 

Sec.    1.   The  referee. 

Subdivision  1. — When  Referee  may  be  Appointed. 

An  order,  requiring  a  person  to  attend  and  be  ex- 
amined, made  pursuant  to  any  provision  of  the  code, 
must  require  him  so  to  attend  and  be  examined,  either 
before  the  judge  to  whom  the  older  is  returnable,  or 
before  a  referee  designated  therein.  (Co.  Oiv.  Proc. 
§  2442). 

At  any  stage  of  the  proceedings,  the  judge  to  whom 
the  order  is  returnable  may,  in  his  discretion,  make  an 
order,  directing  that  any  other  examination,  or  testi- 
mony, be  taken  by,  or  that  a  question  arising  be  referred 
to,  a  referee,  designated  in  the  order.  Where  a  question 
is  so  referred,  the  referee  may  be  directed  to  report 
either  the  evidence  or  the  facts.    (Co.  Civ.  Proc.  §  2443). 

Where  the  order  directs  the  examination  to  be  had 
before  a  referee,  it  is  the  common  practice  to  name  the 
referee  in  the  order,  giving  his  office  address,  and  fixing 
the  time  for  the  first  appearance  of  the  judgment  debtor. 
The  referee  is  to  be  appointed  by  the  judge;  but  it  is 
usual  to  appoint  a  referee  named  by  the  judgment  cred- 
itor, if  there  is  no  reason  to  apprehend  collusion.  But 
it  has  been  held  that  the  court  should  not  appoint 
one  as  referee  in  these  proceedings  who  has  his 
office  in  the  same  building  as  that  occupied  by  the 
attorney  of  the  judgment  creditor.  ( Gilbert  v.  Froth- 
ingham,  13  Civ.  Proc.  Rep.  288).  The  rules  with 
regard  to  who  may  be  a  referee  in  these  proceed- 
ings, are  the  same  as  in  any  other  reference,  and 
will  be  found  fully  treated  of  in  vol.  II,  p.  416.  The 
referee  should  be  free  from  all  just  objections;  and, 
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except  where  agreecl  to  by  both  parties,  he  must  be  an 
attorney  in  good  standing;  nor  shall  he  be  one,  who  is 
the  partner  or  clerk  of  the  attorney  or  counsel  of  the 
creditor,  or  who  is  in  any  way  connected  in  business 
with  such  attorney  or  counsel,  or  who  occupies  the  same 
office  with  such  attorney  or  counsel.  (Genl.  Kule,  79). 
Where  an  improper  person  has  been  named  as  referee, 
the  party  objecting  thereto,  should  apply  to  the  judge 
appointing  him,  for  his  removal;  and  such  judge  has  the 
power  to  remove  him  and  appoint  another.  {Pardee  v. 
Tilton,  11  Wk.  Dig.  455;  83  N.  Y.  623).  Such  an  order 
is  discretionary  with  the  judge,  and  is  not  appealable  to 
the  court  of  appeals.  ( Id. ) .  The  order  appointing  the 
referee  may  be  a  separate  order,  or  it  may  be  incorpo- 
rated in  the  first  order  directing  the  examination  of  the 
debtor.     {Letms  v.  Penfield,  39  How.  Pr.  490). 

The  referee  may  be  appointed  in  the  first 'instance  be- 
fore the  judgment  debtor  has  appeared.  ( Oreen  v.  Bui- 
lard,  3  How.  Pr.  313).  Section  90  of  the  code  of  civil 
procedure  specifying  who  may  not  be  appointed  referee 
in  New  York  county,  applies  to  these  proceedings.  A 
violation  of  such  provision  seems,  however,  to  be  an 
irregularity  only,  which  cannot  be  set  up  by  third  per- 
sons, or  in  a  collateral  proceeding.  {Moore  v.  Taylor, 
40  Hun,  56).  A  justice  of  the  supreme  court  may  ap- 
point a  referee  to  take  the  examination  in  any  part  of 
the  state;  and  such  referee  need  not  be  a  resident  of 
the  county  where  the  judgment  debtor  resides  or  has  his 
place  of  business.  {Bingham  v.  Disirow,  37  Barb.  24). 
But  the  order  cannot  require  the  judgment  debtor  to 
appear,  before  such  referee  in  a  county  other  than  that 
in  which  he  resides  or  has  a  place  of  business.  ( Co.  Oiv. 
Proc.  §  2459).  Where  the  person  directed  to  appear 
before  the  referee  is  a  non-resident,  having  no  pilace  of 
business  within  the  state,  the  order  can  only  require  him 
to  appear  in  the  county  in  which  the  judgment-roll  is 
filed.  {Anway  v.  David,  9  Hun,  296).  The  order  of 
reference  may  not  only  direct  the  judgment  debtor  to 
appear  before  the  referee  at  a  time  and  place  specified 
in  the  order,  and  from  time  to  time  as  such  referee  may 
direct,  but  may  also  contain  a  direction  that  the  debtor 
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appear  before  the  judge  who  granted  the  order,  on  the 
first  Monday,  or  other  day  named,  after  the  close  of  the 
examination,  for  the  further  order  of  said  judge,  in  the 
premises.     {Sickles  v.  Hanley,  4  Abb.  N.  O.  231). 

Where  there  is  any  objection  to  the  referee,  it  must 
be  made  to  the  judge  who  appointed  him.  ( Tremain  v. 
Richardson,  68  N.  Y.  617). 

Subdivision  2. — How  Kefeeee  Qualified. 

The  referee  in  these  proceedings  does  not  acquire 
jurisdiction  to  take  testimony  until  he  has  complied 
with  the  provisions  of  the  code,  which  are  contained  in 
the  following  section : 

Unless  the  parties  expressly  waive  the  referee's  oath, 
a  referee,  appointed  as  prescribed  in  this  proceeding 
must,  before_^  entering  upon  an  examination,  or  taking 
testimony,  subscribe  and  take  an  oath,  that  he  will  faith- 
fully and  fairly  discharge  his  duty  upon  the  reference, 
and  make  a  just  and  true  report  according  to  the  best 
of  his  understanding.  The  oath  may  be  administered 
by  an  officer  designated  in  section  842  of  the  code,  and 
must  be  returned  to  the  judge,  with  the  report  or  testi- 
mony.     (Co.  Civ.  Proc.  §  2445). 

This  section  expressly  requires  that  the  referee  must 
be  sworn,  before  one  of  the  officers  named  in  section 
842  of  the  code ;  unless  such  oath  is  expressly  waived  by 
the  parties.  Such  waiver,  if  made,  should  be  express, 
and  if  not  made  in  writing,  it  should  be  taken  down  by 
the  referee  and  form  a  part  of  his  return ;  and  if  in  writ- 
ing, it  should  be  annexed  to  the  report,  in  the  same  man- 
ner as  the  oath  would  have  been,  in  case  it  had  been 
taken.  It  takes  the  place  of  the  oath.  An  omission,  in 
these  proceedings,  to  take  the  oath,  or  to  obtain  the  ex- 
press waiver  of  it,  is  a  defect  which  goes  to  the  juris- 
diction of  the  referee  to  take  testimony  under  the  order ; 
and  his  report  may  be  set  aside  on  that  ground;  and  it 
is  not  sufficient  that  the  plaintiff  waived  the  oath;  it 
must  be  waived  by  both  parties,  and  entered  in  the 
minutes  of  the  referee.  {Browning  v.  Marvin,  5  Abb. 
N.  0.  285) .    The  rule  is  more  strict  in  these  proceedings. 
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than  in  an  ordinary  reference;  and  the  requirement  of 
the  code  that  the  oath  must  be  taken,  or  expressly 
waived,  before  the  referee  can  proceed  to  take  testimony, 
is  explicit,  and  must  be  followed.     (Id.). 

Sec.    2.    Powers  and  duties  of  referee. 

It  has  not  been  thought  necessary  in  this  chapter  to 
go  into  the  proceedings,  where  the  examination  is  had 
before  the  judge  who  grants  the  order,  as  that  is  so  rare 
as  a  matter  of  practice,  that  the  rules  with  reference  to 
the  examination  before  a  referee  will  be  sufficient  to 
guide  the  practitioner  in  those  cases  where  the  examina- 
tion is  had  before  the  judge  or  justice  who  makes  the 
order.  The  principal  difference  between  the  examina- 
tion before  a  judge  and  that  which  is  had  before  a 
referee,  is  the  power  which  the  judge  has  to  compel  the 
attendance  of  the  witnesses  and  their  answers  to  proper 
questions,  by  punishing  them  for  contempt  for  a  refusal 
to  attend  or  answer;  which  power  is  not  given  to  the 
referee ;  but  he  must  report  such  facts  to  the  judge  who 
granted  the  order,  or  to  whom  it  is  made  returnable. 
The  judge  is  not  required  to  take  an  oath,  as  is  a  referee; 
and  no  report,  as  in  the  case  of  a  referee,  is  required,  in 
order  to  bring  all  the  facts  disclosed  upon  the  examina- 
tion, to  the  attention  of  the  judge  or  court.  The  judge 
or  referee  may  adjourn  the  proceedings  from  time  to 
time  as  he  thinks  proper.  (Co.  Civ.  Proc.  §  2444).  The 
rules  as  to  the  scope  of  the  examination,  who  may  be 
examined,  what  constitutes  contempt,  and  the  like,  are 
the  same  whether  the  examination  is  had  before  the 
judge,  or  a  referee. 

A  referee  in  these  proceedings  is  vested  with  the  same 
power  to  adjourn  the  proceedings  that  a  master  in 
chancery  had  when  acting  under  an  order  for  the  exam- 
ination of  a  debtor  in  a  creditor's  suit.  He  may  adjourn 
the  proceedings  from  time  to  time,  even  though  the 
debtor  to  be  examined,  refuses  to  consent  thereto. 
{Kaufman  v.  Thrasher,  10  Hun,  438).  This  case  over- 
rules, substantially,  the  dictum  in  the  case  of  the  People 
ex  rel.  Williams  v.  Hulburt  (5  How.  Pr.  446),  where  it 
was  said  that  the  referee  has  no  more  power  to  adjourn 
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these  proceedings,  without  the  consent  of  the  party 
against  whom  they  are  had,  than  a  justice  of  the  peace 
would  have  to  adjourn  a  case  before  him,  without  the 
authority  of  the  statute.  Such  a  construction  of  the 
language  of  the  code  would  produce  great  inconvenience 
in  most  cases;  and  in  many  cases  it  would  defeat  the 
remedy  intended  to  be  given  by  the  statute.  The  power 
of  the  referee  to  adjourn  is  the  same  as  that  of  a  judge 
when  the  examination  is  before  him.  Of  course,  the 
power  to  adjourn  should  not  be  abused ;  it  should  not  be 
exercised  except  for  good  cause  shown,  either  by  affi- 
davit or  other  satisfactory  proof,  unless  such  proof  is 
waived.  {Kaufman  v.  Thrasher,  10  Hun,  438;  Allen  v. 
Starring,  26  How.  Pr.  57).  He  may  adjourn  to  a 
different  place  within  the  county  of  the  debtor's  resi- 
dence. (Wea'!;6r  V. -Br^/dpres^  85  Hun,  503).  Where  the 
order  appointing  the  referee,  does  not  fix  the  time  at 
which  the  judgment  debtor  shall  appear,  but  directs  that 
he  appear  at  a  time  to  be  appointed  by  the  referee,  the 
referee  has  power  to  require  the  parties  to  appear  ac- 
cordingly. {Redmond  v.  Goldsmith,  2  Law  Bull.  19). 
He  may  issue  subpoenas  for  the  attendance  of  witnesses. 
{People  v.  Ball,  22  Wk.  Dig.  275).  No  jurisdiction  for 
such  purpose  is  acquired,  however,  until  service  of  the 
order  upon  the  judgment  debtor  or  his  appearance  in 
the  proceedings.  {People  ex  rel.  Grant  v.  Warner,  51 
Hun,  53;  affd.  on  op.  below,  125  N.  Y.  746). 

Sections  852,  et  seq.,  of  the  code  which  refer  to  the 
manner  of  compelling  the  attendance  of  witnesses,  apply 
to  these  proceedings.  It  is  the  duty  of  the  referee  to 
take  the  examination,  and  not  to  make  it  himself;  and 
if  he  attempts  to  make  the  examination  in  an  officious 
manner,  he  transcends  his  duty.  {People  v.  Leipzig, 
52  How.  Pr.  410). 

After  the  examination  is  concluded,  it  is  the  duty  of 
the  referee  to  certify  to  the  judge  to  whom  the  order  is 
returnable,  all  the  evidence  and  other  proceedings  taken 
before  him  (Co.  Civ.  Proc.  §  2442)  ;  or  the  facts,  if  the 
order  so  directs.  (Co.  Civ.  Proc.  §  2443).  This  will  be 
more  fully  discussed  in  section  five  of  this  article,  under 
the  head  of  the  referee's  report. 
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Sec.   3.   Hearing  before  referee. 

Either  party  may  be  examined  as  a  witness  in  his  own 
behalf,  and  may  produce  and  examine  other  witnesses, 
as  upon  the  trial  of  an  action.  Upon  such  examination 
each  answer  of  a  party  or  a  witness  examined  must  be 
under  oath.  Where  a  corporation  is  examined  it  must 
attend  by,  and  answer  under  the  oath  of,  an  officer 
thereof;  and  the  judge  may,  in  his  discretion,  specify 
the  officer.  (Co.  Oiv.  Proc.  §  2444).  The  witnesses  may 
be  required  to  attend  by  an  ordinary  subpoena,  under 
the  hand  of  the  judge,  or  the  referee,  as  in  other  refer- 
ences {Knowles  v.  De  Lazare,  8  Oiv.  Proc.  Rep.  386) ; 
and  may  be  required  to  produce  books  and  papers  by  the 
ordinary  subpoena  duces  tecum.  {Holmes  v.  Stietz,  6 
Civ.  Proc.  Rep.  362,  note).  Such  subpoenas  are  served 
as  in  an  ordinary  reference,  as  to  which  see  vol.  II,  pp. 
78,  424. 

The  wife  of  the  judgment  debtor  may  be  examined  as 
a  witness,  for  the  purpose  of  discovering  the  disposition 
of  the  property  of  the  judgment  debtor.  {Lockwood  v. 
Worstollj  15  Abb.  Pr.  430,  note).  Where  a  witness  ap- 
pears without  being  subpoenaed,  he  is,  nevertheless, 
bound  to  answer  proper  questions,  upon  his  examina- 
tion. (People  V.  Marston,  18  Abb.  Pr.  257).  It  is  at 
the  option  of  the  creditor,  whether  or  not  he  will  ex- 
amine the  debtor  or  witnesses,  or  both  ( Graves  v.  Lake, 
12  How.  Pr.  33)  ;  but  if  he  does,  the  debtor  may  be  ex- 
amined in  his  own  behalf  on  the  subject  matter  of  the 
direct  examination.     (Le  Roy  v.  Halsey,  1  Duer,  589). 

If  the  judgment  debtor,  or  other  person,  required  to 
attend  and  be  examined,  as  prescribed  in  this  proceed- 
ing, or  the  officer  of  a  corporation,  required  to  attend 
in  its  behalf,  is,  at  the  time  of  the  service  of  the  order 
upon  him,  a  resident  of  the  state,  or  then  has  an  office, 
within  the  state,  for  the  regular  transaction  of  business 
in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without 
the  county  wherein  his  residence  or  place  of  business  is 
situated.     (Co.  Civ.  Proc.  §  2459). 

This  prohibition  does  not  apply,  however,  to  witnesses 
subpoenaed  to  appear  and  testify.     Such  a  witness  may 
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be  compelled  to  attend  in  a  county  other  than  that  of 
his  residence.     {Foster  v.  Wilkinson,  37  Hun,  242). 

Sec.    4.   Examination  of  tritnesses. 

Subdivision  1. — Scope  and  Nature  of  Such 

Examination. 

As  has  pretty  fully  appeared  already  in  this  chapter, 
the  nature  and  object  of  the  proceedings  are  the  dis- 
covery of  the  debtor's  property;  and  the  scope  of  the 
examination  is  broad  enough  to  give  the  creditor  a  com- 
plete and  searching  examination  of  the  judgment  debtor, 
and  of  those  who  are  indebted  to  him,  or  have  possession 
of  his  property,  for  the  purpose  of  ascertaining  the 
amount  and  condition,  as  well  as  the  disposition  which 
such  debtor  has  made  or  attempted  to  make  of  his  prop- 
erty; and  to  discover  whether  the  debtor  has  any  prop- 
erty or  interest  in  property  which  may  be  reached  to 
satisfy  the  judgment,  whether  such  property  is  in  the 
possession  of  the  debtor,  or  of  a  third  person  or  corpo- 
ration. (Forbes  v.  Willard,  37  How.  Pr.  193;  54  Barb. 
520). 

The  proceedings  on  the  examination  are  inquisitorial 
in  their  nature,  and  they  were  so  intended  to  be  by  the 
legislature.  The  courts  so  interpret  the  provisions  of 
the  code,  which  give  this  remedy;  and  it  is  but  justice 
to  the  creditor  class  that  such  an  interpretation  should 
be  given  to  the  nature  of  the  examination;  for  where 
credit  has  been  given  on  the  strength  of  the  debtor's 
representations,  it  is  no  hardship  for  him  to  be  required 
to  answer  fully  as  to  the  disposition  he  has  made  of  his 
property ;  especially  is  this  true,  if  there  is  any  evidence 
of  fraud  or  of  an  attempt  to  conceal  his  property  to  pre- 
vent his  creditor  from  getting  his  pay.  The  remedy  is 
summary,  and  should  be  sufficiently  broad  to  enable  the 
creditor  to  collect  his  judgment,  if  the  debtor  has  any 
property  which  ought  to  be  applied  to  the  payment 
thereof.  The  examination  should  be  allowed  to  take  a 
wide  and  searching  range,  both  as  to  the  parties  to  the 
proceedings  and  to  witnesses.  {Lathrop  v.  Clapp,  40 
N.  Y.  328).      The  language  of  the  statute  is  that  the 
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judgment  debtor  or  other  person  shall  attend  and  "  be 
examined   concerning  his  property."      This  language 
means  that  he  shall  answer  fully  concerning  his  prop- 
erty, and  not  partially.     If  the  examination  could  not 
be  full  and  complete,  as  to  the  property  of  the  debtor, 
the  proceeding  would  be  worse  than  useless.     The  very 
object  of  the  examination  is  to  give  the  creditor  the 
benefit  of  a  discovery  as  to  the  debtor's  property;  and 
for  this  purpose,  the  legislature  has  said  that  the  cred- 
itor may  have  such  discovery,  and  may  inquire  into  all 
fraudulent  conveyances  or  transfers  made  by  the  debtor, 
or  as  to  any  secret  or  fraudulent  concealment  thereof; 
and  the  intention  is  clear  that  the  fullest  scope  was 
meant  to  be   given  to  ferret  out  fraudulent  transfers  of 
property.      {Lathrop  v.   Clapp,  supra).      It  is  an  im- 
portant and  wholesome  object  of  the  examination  to  dis- 
cover whether  or  not  fraud  has  been  perpetrated;  and 
the  creditor  has  such  a  right  in  regard  to  the  property  of 
his  debtor,  that  he  is  entitled  to  be  as  fully  and  fairly 
informed  in  relation  to  it,  as  the  debtor  himself  is ;  and 
an  inquiry  by  him  to  that  extent,  ought  not  to  be  pre- 
vented, or  deemed  impertinent  or  meddlesome.     While 
it  is  a  proceeding  partaking  very  much  of  the  nature  of 
a  fishing  suit — which  suits  are  not  regarded  with  favor — 
still  a  full  and  fair  examination  is  not  unfair  to  a  dis- 
honest debtor,  and  certainly  not  to  an  honest  one ;  and  a 
creditor  should  not  be  regarded  as  on  a  fishing  excursion 
when  he  takes  steps  to  enforce  his  legal  rights.     ( Olapp 
V.  Lathrop,  23  How.  Pr.  423,  443;  affd.,  40  N.  Y.  328). 
In  case  the  property  is  not  the  property  of  the  debtor, 
but  belongs  to  a  third  person,  and  is  claimed  by  such 
third  person,  that  question  cannot  be  decided  in  these 
proceedings;  the  title  can  only  be  tried  in  an  action 
brought  for  that  purpose;  and  the  proper  practice  in 
such  a  case,  is  for  the  creditor  to  apply  for  the  appoint- 
ment of  a  receiver  of  the  debtor's  property,  and  such 
receiver  may  bring  an  action  against  the  person  claim- 
ing to  own  the  property,  and  in  such  action  the  question 
of  title  can  be  tried.     ( Grounse  v.  Whipple,  34  How.  Pr. 
333).     But  a  witness,  on  the  examination,  cannot  stop 
36 
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the  examination  by  stating  that  the  property  sought  to 
be  reached  belongs  to  him.  {Sandford  v.  Carr,  2  Abb. 
Pr.  462 ;  Mech.  &  Traders'  Bank  v.  Healey,  14  Wk.  Dig. 
120 ) .  An  examination  may  be  had  in  the  city  court  of 
New  York,  although  such  court  has  no  equitable  juris- 
diction to  reach  the  property,  if  fraudulently  disposed 
of.  {Schneider  Y.  Altman,S  Gi\.Vvoc.'Bi&^.2i^2,).  The 
same  privilege  from  arrest,  and  all  the  rights,  privileges 
and  disabilities  which  by  law  belong  to  a  witness  when 
testifying  on  a  trial  or  in  an  action,  belong  to  such  wit- 
ness when  testifying  in  these  proceedings,  except  that 
the  examination  is  not  limited  to  issues;  but  is  inquisi- 
torial in  its  nature.  {Sandford  v.  CarTj,  2  Abb.  Pr.  462; 
see  vol.  I,  p.  499,  et  seq. ) .  It  has  been  held  that  a  com- 
mission to  take  testimony  without  the  state  cannot  be 
had  in  these  proceedings  {GhampUn  v.  Stodart,  64  How. 
Pr.  378)  ;  but  this  case  was  decided  prior  to  the  amend- 
ment of  section  888  of  the  code,  by  which  it  is  provided 
that  a  commission  may  be  issued  in  special  proceedings. 
(See  vol.  II,  p.  40). 

As  the  examination  is  taken  orally,  great  liberality 
should  be  allowed  to  correct  mistakes.  {Corning  v. 
Toolcer,  5  How.  Pr.  16).  A  witness  cannot  be  punished 
as  for  contempt,  for  refusing  to  subscribe  to  his  testi- 
mony, which  has  been  taken  down  incorrectly.  {Sher- 
wood V.  Dolen,  14  Hun,  191).  A  referee  should  allow 
proper  corrections  to  be  made  at  any  time  during  the 
examination.     {Corning  v.  Tooker,  supra). 

Where  a  deposition  which  the  witness  is  required  to 
sign  would  subject  him  to  a  legal  liability  not  otherwise 
existing,  he  will  not  be  required  to  sign  it.  {Marx  v. 
Spaulding,  43  Hun,  365). 

By  stipulation,  the  parties  may  agree  to  have  the  testi- 
mony taken  by  a  stenographer;  and  if  so  taken,  they 
may  also  stipulate  that  the  testimony  of  the  witnesses  so 
taken  and  copied  out  by  the  stenographer,  need  not  be 
signed  by  the  witnesses.  Such  course  often  saves  un- 
necessary delay;  but  there  should  always  be  a  stipula- 
tion clearly  expressing  such  intention,  if  it  is  desired  to 
take  that  course. 
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Subdivision  2. — How  Witness  Compelled  to  Testify. 

A  party  or  a  witness,  examined  in  a  supplementary 
proceeding,  is  not  .excused  from  answering  a  question, 
on  the  ground  that  his  examination  will  tend  to  convict 
him  of  the  commission  of  a  fraud;  or  to  prove  that  he 
has  been  a  party  or  privy  to,  or  knowing  of,  a  convey- 
ance, assignment,  transfer  or  other  disposition  of  prop- 
erty for  any  purpose;  or  that  he  or  another  person 
claims  to  be  entitled  as  against  the  judgment  creditor, 
or  a  receiver  appointed  or  to  be  appointed  in  the  special 
proceeding,  to  hold  property,  derived  from  or  through 
the  judgment  debtor,  or  to  be  discharged  from  the  pay- 
ment of  a  debt  which  was  due  to  the  judgment  debtor, 
or  to  a  person  in  his  behalf.  But  an  answer  cannot  be 
used  as  evidence  against  the  person  so  answering,  in  a 
criminal  action  or  criminal  proceeding.  { Co.  Civ.  Proc. 
§  2460). 

The  last  sentence  of  the  section  just  quoted,  means 
that  the  examination  shall  not  be  used  as  evidence  of 
any  fact  testified  to  therein;  and  where  a  part  of  the 
evidence  introduced  upon  the  trial  of  an  indictment  for 
obtaining  goods  by  false  representations,  was  the  testi- 
mony given  by  the  defendant  on  examination  in  supple- 
mentary proceedings,  and  such  testimony  was  objected 
to  on  the  ground  specified  in  that  section,  it  was  held  to 
be  error,  as  it  came  directly  within  the  prohibition  of  the 
statute;  and  a  judgment  of  conviction  on  such  evidence 
was  reversed.  (Barber  v.  People,  17  Hun,  366).  Also 
upon  the  trial  of  an  indictment,  charging  one  with  hav- 
ing conveyed  his  property  with  intent  to  defraud  his 
creditors,  the  evidence  given  by  the  defendant  in  supple- 
mentary proceedings  cannot  be  read,  and  if  so  read,  will 
be  ground  for  a  reversal.  {Loomis  v.  People,  19  Hun, 
601).  Before  the  amendment  of  1881,  such  evidence 
could  not  be  used  against  a  person  so  testifying  either  in 
a  criminal  or  civil  action;  but  by  that  amendment  the 
word  "  civil  "  was  stricken  out ;  so  that  now  the  evidence 
may  be  used  against  the  person  testifying,  in  a  civil 
action.  [Dusenhury  v.  Dusenhury,  63  How.  Pr.  849; 
Wright  v.  Nostrand,  94  N.  Y.  31,  41). 
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The  answer  of  a  party  or  a  witness  examined  in  these 
proceedings,  must  be  under  oath.  (Co.  Civ.  Proc.  § 
2444) .  The  extent  of  the  inquiry  is,  in  a  great  measure, 
left  to  the  good  sense  of  the  officer  who  conducts  it. 
(Le  Boy  v.  Halsey,  1  Duer,  589 ) .  The  judgment  debtor 
is  not  entitled  to  a  cross-examination ;  but  he  is  entitled 
to  counsel  as  to  the  form  of  his  answers,  and  to  help  him 
frame  them  {Coming  v.  Toolcer,  5  How.  Pr.  16) ;  but  it 
is  discretionary  with  the  judge  or  referee,  whether  or 
not  a  witness,  other  than  a  party,  will  be  allowed  the 
benefit  of  counsel.  ( Schwab  v.  Cohen,  13  N.  Y.  St.  Rep. 
709 ) .  An  attorney  may  be  required  to  testify  in  these 
proceedings ;  but  he  cannot  be  compelled  to  disclose  in- 
formation he  has  acquired  while  acting  in  the  capacity 
of  attorney  or  counsel;  although  the  information  so 
acquired  relates  to  the  commission  of  a  fraud.  {Bacon 
V.  Frishie,  80  N.  Y.  399).  A  judgment  debtor  may  be 
compelled  to  testify  as  to  when  and  where  he  lost  money 
by  gambling,  and  the  names  of  the  winners.  {Steinhart 
V.  Farrell,  3  N.  Y.  St.  Eep.  292). 

Subdivision  3. — Effect  of  Refusal  to  Testify,  and  of 
Other  Contempts. 

A  person  who  refuses,  or  without  sufficient  excuse 
neglects,  to. obey  an  order  of  a  judge  or  referee,  made  in 
said  proceedings,  and  duly  served  upon  him,  or  an  oral 
direction,  given  directly  to  him  by  a  judge  or  referee,  in 
the  course  of  the  special  proceeding ;  or  to  attend  before 
a  judge  or  referee,  according  to  the  command  of  a 
subpoena,  duly  served  upon  him;  may  be  punished  by 
the  judge,  or  by  the  court  out  of  which  the  execution 
was  issued,  as  for  a  contempt.     (Co.  Civ.  Proc.  §  2457). 

The  judge  who  makes  the  order,  has  full  power  out  of 
court,  to  punish  for  contempt.  {Shepherd  v.  Dean,  13 
How.  Pr.  173;  Lathrop  v.  Glajjp,  40  N.  Y.  328).  So  has 
a  justice  of  the  supreme  court  at  special  term.  {People 
ex  rel.  Kearney  v.  Kelly,  22  How.  Pr.  309 ) .  The  section 
expressly  states  that  the  judge  who  makes  the  order,  or 
the  court  out  of  which  the  execution  issued,  may  punish 
for  contempt.      This  settles  a  point  somewhat  contro- 
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verted,  as  to  whether  or  not  the  court  had  such  power  in 
these  proceedings.  The  proceedings  to  punish  for  con- 
tempt must,  however,  be  conducted  in  the  county  in 
which  the  suplementary  proceedings  were  instituted,  or 
in  the  judicial  district  embracing  such  county,  though 
based  upon  a  judgment  of  the  supreme  court  recovered 
in  another  district.  {Matter  of  Backus,  91  App.  Div. 
266). 

A  court  of  record  has  power  to  punish  by  fine  and 
imprisonment,  or  either,  a  neglect  or  violation  of  duty 
or  other  misconduct  by  which  a  right  or  remedy  of  the 
party  to  a  special  proceeding  may  be  defeated,  impaired, 
impeded  or  prejudiced,  where  such  act  or  neglect  is  by  a 
party  to  the  proceeding,  or  any  other  person,  in  dis- 
obedience to  a  lawful  mandate  or  order  of  the  court ;  or 
by  a  person  subpoenaed  as  a  witness,  for  refusing  or 
neglecting  to  obey  the  subpoena  to  attend,  or  to  be 
sworn  or  to  answer  as  a  witness.     (Co.  Civ.  Proc.  §  14). 

The  proceedings  to  punish  for  contempt  are  regulated 
by  the  code  (§§  2266-2292)  ;  and  are  the  same  as  in  any 
other  action  or  proceeding;  and  need  not  be  treated  of  in 
this  place.  Where  the  testimony  of  a  witness  is  ma- 
terial in  a  proceeding  to  punish  a  judgment  debtor  for 
contempt  on  account  of  a  violation  of  the  injunction 
order,  the  judgment  creditor  is  not  entitled  to  an  order 
under  section  885  of  the  code  appointing  a  referee  to 
take  the  testimony  of  such  witness,  as  such  testimony 
can  be  compelled  under  the  provisions  of  section  2280. 
(People  ex  rel.  Tuell  v.  Paine,  92  App.  Div.  303). 

It  is  a  contempt  for  the  judgment  debtor  to  refuse  to 
attend  at  the  time  and  place  designated  by  the  judge,  or 
by  the  referee,  where  the  order  gives  the  referee  the 
power  and  authority  to  appoint  a  time  and  place.  It  is 
the  duty  of  the  debtor  to  obey  such  order  or  direction. 
[Redmond  v.  Goldsmith,  2  Law  Bull.  19) .  Where,  how- 
ever, the  party  required  to  appear  cannot  comply  with 
the  order,  and  shows  that  fact,  he  will  not  be  punished 
for  contempt.  {Myers  v.  Trimble,  3  E.  D.  Smith,  607). 
Nor  will  he  be  punished  where  his  failure  to  obey  the 
order  was  occasioned  by  the  acts  of  the  adverse  party 
{McCartan  v.  Van  SycJcel,  10  Bosw.  694) ;  nor  where  the 
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omission  to  comply  was  accidental,  and  not  intentional. 
[Easard  v.  Gaswell,  8  Wk.  Dig.  492).  But  in  order  to 
avoid  liability  upon  the  ground  that  the  disobedience 
was  accidental  or  unintentional,  the  judgment  debtor 
should  show  that  he  honestly  intended  to  conform  to  the 
order.  ( Id. ) .  If  such  inability  was  occasioned  by  some 
act  of  the  party  himself,  it  will  not  be  an  excuse;  but 
will  be  of  itself  considered  a  contempt.  {People  ex  rel. 
Day  V.  Bergen^  53  N.  Y.  404 ) .  False  swearing  before  the 
referee  cannot  be  punished  as  a  contempt.  {Bernheimer 
V.  Kelleher,  31  Misc.  464).  An  order  which  adjudges 
a  judgment  debtor  guilty  of  contempt  in  refusing  to 
answer  proper  questions,  "  such  failure  and  refusal  be- 
ing his  evasive  and  contumacious  conduct  in  testifying  " 
and  which  does  not  adjudge  that  any  right  or  remedy 
of  the  judgment  creditor  has  been  impaired  thereby,  is 
fatally  defective.  {Matter  of  Ryan,  73  App.  Div.  137). 
In  order  to  constitute  contempt  on  the  part  of  the  judg- 
ment debtor  for  interfering  with  his  property,  it  must  be 
shown  affirmatively  that  the  property  was  acquired 
prior  to  the  granting  of  the  order,  or  to  its  service 
{Potter  v.  Low,  16  How.  Pr.  549;  Rainsford  v.  Temple, 

3  Misc.  294) ;  and  that  it  was  not  exempt  under  section 
2463  of  the  code.  {Hancock  v.  Sears,  93  N.  Y.  79). 
Where  it  is  shown  that  the  debtor  has  transferred  prop- 
erty liable  to  execution,  in  violation  of  the  order  of  the 
court,  he  may  be  punished.  {Deposit  Natl.  Bank  v. 
Wickham,  44  How.  Pr.  421).  Payment  of  the  rent  of 
the  debtor's  place  of  business  is  such  a  violation. 
{Aschemoor  v.  Emmvert,  5  Law  Bull.  80).  The  legal 
title  of  the  property  transferred,  in  violation  of  an  in- 
junction, must  have  been  in  the  judgment  debtor  or  the 
person  enjoined,  at  the  time  of  the  service  of  the  order, 
in  order  to  constitute  contempt.  {Beard  v.  Snook,  47 
Hun,  158 ;  Dean  v.  Hyatt,  5  Wk.  Dig.  67 ) .  It  is  not  con- 
tempt for  the  judgment  debtor  to  confess  judgment  in 
favor  of  another  bo7ia  fide  creditor,  unless  there  is  a 
special  clause  in  the  injunction  order  forbidding  it 
{Lansing  v.  Easton,  7  Paige,  364;  McCredie  v.  Senior, 

4  Paige,  378) ;  but  where  the  confession  of  judgment  is 
evidently  with  the  intention  of  depriving  the  creditor  of 
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his  lien,  it  is  a  Yiolation  of  the  injunction,  and  is  a  con- 
tempt. {Lansing  v.  Easton,  supra).  Kents  accruing 
under  an  existing  lease  are  not  after-acquired  property 
and  are  within  the  restriction  of  the  injunction  {Lertora 
V.  Reimann,  53  N.  Y.  Supp.  921;  Stevens  v.  Dewey,  13 
App.  Div.  312)  ;  and  it  is  a  violation  of  the  injunction 
for  the  judgment  debtor,  the  lessee  of  real  property,  to 
cause  his  subtenant  to  pay  rent  direct  to  the  owner  of 
the  fee.  (Browning  v.  Chadioick,  30  Misc.  420).  The 
following  acts  on  the  part  of  an  enjoined  judgment 
debtor  have  also  been  held  to  be  violations  of  the  order : 
paying  out  money  received  from  the  sale  of  goods  in  the 
regular  course  of  business  {Prince  v.  Brett,  21  App. 
Div.  190 )  ;  even  though  a  portion  of  such  money  resulted 
from  personal  services  {Mulford  v.  Gil>bs,  9  App.  Div. 
490)  ;  withdrawing  from  a  savings  bank  money  stand- 
ing in  his  name  as  trustee  at  the  time  of  the  service  of 
the  order  {Jackson  v.  Murray,  25  App.  Div.  140) ;  using 
money,  deposited  in  his  name  as  agent,  in  a  bank  ac- 
count over  which  he  individually  had  control  {Harvey  v. 
Arnold,  84  App.  Div.  133) ;  making  a  general  assign- 
ment for  the  benefit  of  creditors.  {Ganda  v.  Gollner, 
73  Hun,  493).  He  is  not,  however,  obliged  to  stop  pay- 
ment of  checks  given  in  good  faith  and  for  value  before 
the  service  of  the  order  {Fitzgibhons  v.  Smith,  16  N.  Y. 
Supp.  410) ;  nor  is  he  guilty  of  contempt  in  endorsing 
over  to  the  true  owner  a  check  received  by  him  and 
payable  to  his  order,  but  in  which  he  has  no  interest. 
{Rhodes  v.  Linderman,  17  N.  Y.  Supp.  628).  And  a 
sale  of  jewelry  by  a  judgment  debtor  after  a  suspension 
of  the  examination  for  three  years  was  held  no  con- 
tempt.    {Meyers  v.  Herbert,  64  Hun,  200). 

To  authorize  the  court  or  a  judge  to  punish  a  party 
for  refusing  to  pay  over  money  or  property  in  pursuance 
of  its  order,  it  must  appear  that  the  specific  property  or 
sum  of  money  was,  at  the  time  of  the  service  of  the 
order,  in  his  possession,  or  under  his  control.  {Tinker 
V.  Crooks,  22  Hun,  579).  Title  to  property  cannot  be 
determined  upon  an  application  to  punish  for  contempt. 
{Holmes  v.  0' Regan,  68  App.  Div.  318;  Matter  of 
Becker,  36  Misc.  322).      Where  an  order  requiring  a 
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third  person  to  pay  the  judgment  creditors  money  due 
from  such  third  person  to  the  judgment  debtor,  should 
not  have  been  granted,  the  third  person  should  not  be 
punished  for  refusing  to  pay,  unless  he  has  shown  disre- 
spect to  the  court  in  the  manner  in  which  he  refuses  to 
obey  the  order.  {Beebe  v.  Kenyan,  3  Hun,  73).  Where 
the  order  does  not  direct  the  payment  to  be  made  to  the 
receiver,  the  debtor  should  not  be  punished  for  a  refusal 
to  pay  to  such  receiver.  {Watson  v.  Fitzsimmons,  5 
Duer,  629). 

The  person  applying  for  the  punishment  of  the  judg- 
ment debtor  or  other  person  for  contempt,  should  show 
that  he  has  some  interest  in  the  subject  matter,  or  that 
he  has  a  right  to  prosecute  him  for  the  misconduct  or 
other  injury  complained  of.  {Hawley  v.  Bennett,  4 
Paige,  165).  The  failure  of  the  judgment  debtor  to  ap- 
pear upon  the  adjourned  day,  although  the  adjournment 
was  made  in  his  absence  and  no  written  notice  was 
served  on  him,  is  a  contempt  for  which  he  may  be  pun- 
ished. {Parker  v.  Hunt,  15  Abb.  Pr.  410,  note) .  But  if 
the  order  requiring  him  to  appear  is  void,  for  want  of 
jurisdiction,  or  because  there  was  no  affidavit,  the  party 
will  not  be  adjudged  in  contempt  for  refusing  to  appear. 
{Kennedy  v.  Weed,  10  Abb.  Pr.  62). 

An  order  made  punishing  a  person  for  refusing  to 
answer,  may  be  appealed  from.  {Forbes  v.  Willard,  54 
Barb.  520 ) .  But  an  order  denying  a  motion  to  direct  the 
application  of  property  to  the  payment  of  the  judgment, 
and  to  punish  for  contempt,  is  discretionary,  and  is  not 
appealable.  {Joyce  v.  Holbrook,  7  Abb.  Pr.  338). 
Where  a  witness  has  appealed  from  an  order  declaring 
him  in  contempt,  he  cannot  raise  the  question  as  to  the 
regularity  of  the  execution  under  which  the  proceedings 
are  had.    {People  v.  Marston,  18  Abb.  Pr.  257) . 

If  the  party  directed  to  appear,  is  also  directed  by  the 
order,  or  a  proper  subpoena  duces  tecum,  to  produce 
books  or  papers,  and  he  refuses  to  produce  them,  if  they 
are  in  his  possession,  or  under  his  control,  he  may  be 
punished  for  the  violation  of  such  order  or  subpoena,  as 
for  a  contempt.  {Mitchell's  case,  12  Abb.  Pr.  249).  A 
corporation  may  be  punished  for  the  violation  of  an 
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injunction  order,  and  may  be  fined.  {People  ex  rel. 
Mayor,  etc.,  of  N.  Y.  v.  Pendleton,  64  N.  Y.  622).  It  is 
no  excuse  for  a  refusal  to  obey  the  injunction  order,  that 
it  is  more  extensive  than  the  relief  asked ;  for  although 
the  order  may  be  irregular,  it  is  not  void,  and  so  long  as 
it  is  in  force,  it  is  the  duty  of  the  party  enjoined  to  obey 
it.  (Id.).  The  judgment  debtor  may  be  punished  for 
contempt,  although  the  violation  of  the  order  is  by  a 
third  person,  if  the  debtor  suffers  or  allows  the  act  to  be 
done,  or  it  is  done  for  his  benefit.  He  may  be  guilty  of 
violation  as  well  by  aiding  others  in  violating  the  in- 
junction as 'by  violating  it  himself.  Such  orders  must 
be  honestly  and  fairly  obeyed.  {Neale  v.  Oshorne,  15 
How.  Pr.  81;  People  ex  rel.  Mayor,  etc.,  of  N.  Y.  v. 
Pendleton,  supra). 

Where  an  appeal  is  taken  from  the  order,  but  no  stay 
of  the  proceedings  is  provided  for,  the  party  enjoined  is 
bound,  notwithstanding  such  appeal,  to  obey  the  order. 
(People  ex  rel.  Day  v.  Bergen,  53  N.  Y.  404) . 

Sec.    5.    Report  of  referee. 

Subdivision  1. — ^What  to  Contain. 

Upon  the  conclusion  of  the  examination,  the  referee 
must  certify  to  the  judge  to  whom  the  order  is  return- 
able, all  the  evidence  and  other  proceedings  taken  before 
him  (Co.  Civ.  Proc.  §  2442) ;  if  the  order  directs  the 
referee  to  report  the  facts,  instead  of  the  evidence,  the 
evidence  should  be  certified  by  the  referee  and  filed  with 
the  report.  (Co.  Civ.  Proc.  §  2443;  Genl.  Eule  30). 
The  report  must  contain  the  oath  of  the  referee,  or  the 
express  waiver  of  it,  either  in  the  form  of  a  written 
waiver,  or  of  an  entry  in  his  minutes  that  such  waiver 
was  orally  given.  (Co.  Civ.  Proc.  §  2445).  Where  the 
testimony  is  taken  by  a  stenographer  a  copy  of  the 
minutes  as  transcribed  should  be  certified  by  the  referee. 
The  report  must  be  made  to  the  judge  before  whom  the 
proceedings  are  returnable.  [Kennedy  v.  Norcott,  54 
How.  Pr.  87 ;  Smith  v.  Johnson,  7  Id.  39 ) .  Where  the 
referee  is  appointed  to  report  the  facts,  he  need  not  re- 
port the  testimony ;  but  must  report  only  his  findings  of 
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fact;  but  the  testimony,  duly  certified,  should  be  re- 
turned with  the  report.  Where  the  reference  is  merely 
to  take  and  report  the  evidence,  the  referee  should  not 
report  findings  of  facts;  but  he  should  return  the  evi- 
dence, together  with  a  statement  of  all  the  proceedings 
had  before  him.  If  he  was  given  the  authority  to 
designate  the  time  at  which  the  debtor  should  appear, 
he  should  in  his  report  state  the  manner  of  designating 
the  time  and  the  notice  that  was  given  to  the  debtor,  and 
the  adjournments,  and  all  the  proceedings  had  pursuant 
to  the  order  appointing  him. 

Subdivision  2. — In  Case  op  Contempt. 

In  case  of  the  refusal  of  the  judgment  debtor  or  other 
person  to  attend  or  to  answer  a  proper  question,  or  to 
obey  any  order  which  the  referee  had  authority  to  make, 
where  such  refusal  amounted  to  a  contempt  of  court,  if 
the  party  in  whose  behalf  the  proceedings  are  being  con- 
ducted, or  one  authorized  to  act  for  him,  requests  the 
referee  at  any  stage  of  the  proceedings,  upon  the  hap- 
pening of  such  refusal,  to  report  such  fact  to  the  judge 
or  court,  the  referee  should  make  a  special  report,  which 
should  contain  a  statement  of  all  the  facts  which  go  to 
show  the  contempt,  and  in  case  the  refusal  was  to  an- 
swer a  proper  question,  the  report  should  set  out  the 
question,  and,  if  necessary,  a  statement  of  the  facts 
which  will  inform  the  judge  as  to  the  pertinency  or  pro- 
priety of  the  question,  and  the  direction  by  the  referee 
that  the  witness  answer  the  question,  together  with  any 
objection  that  the  witness  may  urge  as  a  reason  for  his 
refusal,  and  the  fact  of  his  refusal;  and  where  the  con- 
tempt consists  of  a  failure  to  attend,  the  report  should 
show  the  manner  in  which  he  was  required  to  attend, 
and  the  notice  or  subpoena  served  upon  him,  and  the 
afiidavit  of  the  person  serving  it;  where  the  contempt 
consists  of  the  violation  of  an  injunction  order,  evidence 
of  which  has  appeared  in  the.  examination  before  the 
referee,  the  report  should  specify  in  what  manner  the 
injunction  has  been  violated.  Where  the  facts  which 
constitute  the  contempt  have  not  come  to  the  knowledge 
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of  the  referee,  other  than  by  the  affidavit  of  the  plaintiff 
or  his  attorney,  he  should  report  the  making  of  such  afll- 
davit,  annexing  it  to  his  report;  and  such  report  will  be 
sufficient.  {Miller  v.  Adams,  52  N.  Y.  409).  Where 
the  proceedings  have  been  conducted  before  the  judge 
who  makes  the  order,  no  report  is  necessary,  as  he  has 
power  to  punish  summarily  any  contempt  committed  in 
his  presence;  and  no  proof  of  the  failure  of  the  judgment 
debtor  to  attend  need  be  made,  as  the  judge  has  judicial 
knowledge  of  such  non-attendance.  (Miller  v.  Adams, 
supra). 

Subdivision  3. — Effect  of  Eeport. 

The  object  of  the  report  is  to  inform  the  judge  as  to 
the  condition  of  the  debtor's  property,  for  it  is  only 
upon  such  information  that  the  judge  may  make  a 
further  order  or  direction  in  the  premises.  Its  effect  is 
the  same  as  the  report  in  an  ordinary  reference  upon  an 
incidental  question  of  fact  in  an  action.  It  is  the  basis 
for  the  further  direction  of  the  judge,  with  regard  to 
the  property  of  the  debtor,  and  its  application  to  the 
payment  of  the  plaintiff's  judgment. 


ARTICLE  III. 

ORDER  REQUIRING  DELIVERY  OP  PROPERTY. 

SECTION. 

1.  By  judgment  debtor  or  third  person. 

2.  By  one  indebted  to  judgment  debtor. 

3.  Duty  of  sheriff  receiving  property. 

Sec.    1.   By  judgment  debtor  or  third  person. 

Where  it  appears,  from  the  examination  or  testimony 
taken  in  a  supplementary  proceeding,  that  the  judgment 
debtor,  has,  in  his  possession  or  under  his  control,  money 
or  other  personal  property,  belonging  to  him;  or  that 
one  or  more  articles  of  personal  property,  capable  of  de- 
livery, his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  under  the 
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control  of  another  person ;  the  judge,  by  whom  the  order 
or  warrant  was  granted,  or  to  whom  it  is  returnable, 
may,  in  his  discretion,  and  upon  such  a  notice,  given  to 
such  persons,  as  he  deems  just,  or  without  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  articles  of 
personal  property,  to  a  sheriff,  designated  in  the  order, 
unless  a  receiver  has  been  appointed,  or  a  receivership 
has  been  extended  to  the  special  proceeding,  and  in  that 
case  to  the  receiver.     (Co.  Civ.  Proc.  §  2447). 

Any  property  or  right  of  property  which  is  trans- 
ferrable,  or  survives  the  owner,  and  is  not  exempt  by 
law,  may  be  reached  by  supplementary  proceedings,  un- 
less it  belongs  to  a  domestic  corporation  or  a  foreign 
corporation  doing  business  or  having  an  agency  within 
the  state;  and  where  the  proceedings  are  brought  by  or 
on  behalf  of  the  state,  the  property  belonging  to  such 
corporations  may  be  reached.  (Co.  Civ.  Proc.  §  2463). 
The  creditor  cannot  reach,  nor  can  the  judge  compel  the 
delivery  of  property  which  is  exempt  by  law  from  levy 
and  sale  under  an  execution.  ( Id. ) .  As  to  what  prop- 
erty is  thus  exempt,  see  vol.  II,  p.  1002,  et  seq.  The 
remedy  of  the  debtor  where  exempt  property  has  been 
taken,  is  also  treated  of  in  vol.  II,  p.  1007.  An  interest- 
ing collection  of  authorities  as  to  what  property  cannot 
be  reached  in  these  proceedings  will  be  found  in  a  note 
to  the  case  of  Perkins  v.  Kendall.  (3  Civ.  Proc.  Rep. 
240,  250). 

Money  not  due  or  payable  at  the  time  of  the  service 
of  the  order  cannot  be  reached  {Albright  v.  Eempton, 
4  Civ.  Proc.  Rep.  16;  Matter  of  Trustees  of  the  Board 
of  Pub.,  etc.,  22  Misc.  645)  ;  nor  can  the  judgment  debtor 
be  ordered  to  deliver  possession  of  his  real  property. 
{First  Natl.  Bank  v.  Martin,  49  Hun,  571;  Matter  of 
First  Nat.  Bank,  52  App.  Div.  601).  The  language  of 
the  section  is  "  money  or  other  personal  property,"  and 
the  right  of  the  creditor  is  limited  by  the  code  to  the  de- 
livery of  such  money  or  other  personal  property.  ( Id. ) . 
Sectio:n  2447  does  not  apply  to  money  in  the  hands 
of  a  third  person  {Knights  of  Pythias  v.  Manhattan 
Savings  Inst.,  12  Misc.  626) ;  unless,  possibly,  in  case 
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such  money  consists  of  specific  funds  remaining  in  pos- 
session of  such  third  person.  {Broderick  v.  Archibald, 
61  App.  Div.  473) .  Where  the  judgment  debtor  prior  to 
the  recovery  of  the  judgment  had  paid  his  wife  a  sum 
of  money  as  wages,  all  of  which  had  been  spent  by  her 
before  the  service  of  the  order  in  supplementary  pro- 
ceedings, it  was  held  that  the  court  had  no  power  under 
section  2447  to  pay  over  the  money  so  received.     (Id.). 

There  is  some  conflict  as  to  the  right  of  the  creditor  to 
reach  the  earnings  of  the  debtor,  already  earned,  but  not 
due  or  payable  at  the  time  of  the  service  of  the  order. 
The  case  of  Thompson  v.  Nixon  (3  Edw.  Ch.  457)  holds 
that  such  earnings  may  be  reached;  but  the  case  of 
Albright  v.  Kcmpton  (4  Civ.  Proc.  Rep.  16),  holds  that 
such  earnings  cannot  be  reached ;  and  in  the  latter  case 
it  is  said  that  the  weight  of  authority  seems  to  be  that 
if  the  earnings  are  not  due  and  payable  at  the  time  of 
the  service  of  the  order,  they  cannot  be  reached.  (See, 
also,  Columbian  Inst.  v.  Gregan,  3  N.  Y.  St.  Rep.  286; 
Merriam  v.  Hill,  1  Wk.  Dig.  260 ;  McMillan  v.  Vanderlip, 
12  Johns.  165).  The  judge  has  no  power  to  make  a 
decree  or  order  appropriating  the  future  earnings  of 
the  judgment  debtor  to  the  payment  of  the  judgment. 
(Albright  V.  Kempton,  4  Oiv.  Proc.  Rep.  16;  Columbian 
Inst.  V.  Cregan,  supra).  It  is  to  be  noted,  however,  that 
since  the  amendment  of  1903  to  section  1391  of  the  code, 
such  future  earnings  may  in  certain  instances  and  under 
certain  circumstances  be  reached  by  an  execution  as  in 
said  section  set  forth.  (See  vol.  II,  pp.  980-981,  1016- 
1018). 

The  rule  is  that  only  property  actually  in  the  posses- 
sion of  the  debtor,  or  of  which  he  is  entitled  to  the  im- 
mediate possession,  can  be  reached  in  supplementary 
proceedings;  and  not  prospective  property,  or  money 
not  yet  due  to  him.  The  court  in  the  case  of  Merriam 
V.  Hill  (1  Wk.  Dig.  260),  says  that  it  must  be  remem- 
bered that  the  order  in  supplementary  proceedings, 
affects  only  moneys  actually  due  at  the  time  the  order  is 
obtained,  and  does  not  apply  to  moneys  to  become  due 
on  an  executory  contract.  (Citing  Potter  v.  Low,  16 
How.  Pr.  549;  McCormacJc  v.  Kehoe,  7  Leg.  Obs.  184). 
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The  code  provides  that  the  earnings  of  the  judgment 
debtor  for  the  period  of  sixty  days  before  the  service  of 
the  order,  if  necessary  for  the  support  of  his  family,  are 
exempt  (Co.  Civ.  Proc.  §  2463)  ;  and  his  earnings  after 
the  service  of  the  order  cannot  be  reached  {Woodman  v. 
Qoodenough,  18  Abb.  Pr.  265) ;  and  if  it  is  doubtful 
whether  the  money  was  earned  before  or  after  the  ser- 
vice of  the  order,  the  debtor  is  entitled  to  the  benfit  of 
the  doubt.  {Potter  v.  Low,  supra).  The  salary  of  a 
public  ofacer,  while  still  in  the  hands  of  the  disbursing 
officer,  and  not  yet  due  or  payable  to  the  debtor,  when 
the  order  is  served,  cannot  be  reached.  {Waldman  v. 
O'Donnell,  57  How.  Pr.  215). 

As  to  the  exemption  of  the  debtor's  earnings  for  the 
period  of  sixty  days  before  the  commencement  of  the 
proceedings,  see  art.  I,  section  2,  subd.  1,  supra. 

It  has  been  held  that  a  watch  may  be  reached,  if  it  is 
not  necessary  to  the  btisiness  of  the  debtor  {Deposit 
Natl.  Bank  v.  Wickham,  44  How.  Pr.  421)  ;  but  if  the 
watch  is  necessary,  it  cannot  be  reached.  {Merriam  v. 
Hill,  1  Wk.  Dig.  260).  A  patent  right  can  be  reached, 
and  the  court  can  direct  an  assignment  thereof  by  the 
judgment  debtor  to  the  receiver  appointed  in  these  pro- 
ceedings. {Barnes  v.  Morgan,  6  T.  &  0.  105).  So  also 
can  an  interest  which  the  judgment  debtor  has  in  an 
estate  as  the  next-of-kin  {Mc Arthur  v.  Hoysradt,  11 
Paige,  495)  ;  or  an  interest  in  a  partnership  business 
{Wehh  V.  Overmann,  6  Abb.  Pr.  92)  ;  or  the  rents  and 
profits  of  real  estate  {Farnham  v.  Camphell,  10  Paige, 
598) ;  or  a  chose  in  action.  {McKee  v.  Judd,  12  N.  Y. 
622). 

The  order  should  not  be  granted  when  there  exists  a 
substantial  dispute  as  to  the  ownership  of  the  property 
{Krone  v.  Klots,  3  App.  Div.  587) ;  but  where  the 
alleged  true  owner  petitions  the  court  to  determine  the 
question  of  ownership,  and  presents  proof  of  his  claim, 
he  cannot,  after  defeat,  insist  that  the  court  had  no 
jurisdiction.  {Gomprecht  v.  Scott,  27  Misc.  192).  No 
notice  is  necessary  of  an  application  for  an  order  re- 
quiring the  judgment  debtor  to  deliver  property  to  the 
sheriff  {Serven  v.  Lowerre,  3  Misc.  113) ;  but  it  seems 
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that  if  no  notice  is  given  the  court  will,  upon  an  appli- 
cation to  punish  for  contempt,  consider  all  the  objec- 
tions which  could  have  been  raised  to  the  granting  of  the 
order.  (Id.).  The  court  has  no  power  to  compel  the 
judgment  debtor  to  go  out  of  the  state  to  get  the  prop- 
erty which  he  is  required  to  deliver  to  the  sheriff. 
{Buchanan  v.  Hunt,  98  N.  Y.  560). 

The  order  requiring  the  payment  or  delivery  to  the 
sheriff  may  be  either  permissive,  where  the  order  is 
directed  to  a  person  or  corporation  owing  such  debtor, 
permitting  such  person  or  corporation  to  pay  a  sum  of 
money,  not  exceeding  the  amount  of  the  plaintiff's  claim 
(Co.  Civ.  Proc.  §  2446),  [which  permissive  order  is 
dealt  with  in  the  nest  section] ;  or  it  may  be  compul- 
sory, where  it  is  directed  to  the  judgment  debtor,  who 
has  money  or  property  of  his  own  in  his  possession,  or 
where  directed  to  another  person  who  has  in  his  posses- 
sion deliverable  personal  property,  the  possession  of 
which  belongs  to  the  judgment  debtor,  commanding  the 
judgment  debtor  to  pay  such  money  or  deliver  such 
property,  or  such  other  person  to  deliver  such  property 
of  the  judgment  debtor,  to  the  sheriff.  (Co.  Civ.  Proc. 
§  2447).  As  we  have  noted  heretofore,  section  2447 
empowers  the  court  to  direct  a  third  person  to  deliver  to 
the  sheriff  only  specific  personal  property;  it  does  not 
authorize  the  court  to  direct  such  person  to  pay  the 
sheriff  money  he  owes  the  judgment  debtor.  In  other 
words,  the  mandatory  order,  in  so  far  as  third  persons 
are  concerned,  relates  only  to  specific  personal  property, 
as  distinguished  from  money.  {Knights  of  Pythias  v. 
Manhattan  Savs.  Inst.,  12  Misc.  626;  Broderick  v. 
Archibald,  61  App.  Div.  473). 

The  order  must  be  a  judge's  order  and  not  a  court 
order.  {Fiss  v.  Haag,  I'o  App.  Div.  241).  The  order 
is  entitled  in  the  special  proceeding,  the  same  as  in  any 
other  special  proceeding  before  a  judge  out  of  court. 

Sec.    2.   By  one  indebted  to  judgment  debtor. 

At  any  time  after  the  commencement  of  a  supple- 
mentary proceeding,  and  before  the  appointment  of  a 
receiver   therein,   or  the  extension   of   a  receivership 
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thereto,  the  judge,  by  whom  the  order  or  warrant  was 
granted,  or  to  whom  it  is  returnable,  may,  in  his  dis- 
cretion, upon  proof,  by  affidavit,  to  his  satisfaction,  that 
a  person  or  corporation  is  indebted  to  the  judgment 
debtor,  and  upon  such  a  notice,  given  to  such  persons,  as 
he  deems  just,  or  without  notice,  make  an  order,  per- 
mitting the  person  or  corporation,  to  pay  to  a  sheriff, 
designated  in  the  order,  a  sum,  on  account  of  the  alleged 
indebtedness,  not  exceeding  the  sum  which  will  satisfy 
the  execution.  A  payment  thus  made  is,  to  the  extent 
thereof,  a  discharge  of  the  indebtedness,  except  as 
against  a  transferee  from  the  judgment  debtor,  in  good 
faith  and  for  a  valuable  consideration,  of  whose  rights 
the  person  or  corporation  had  actual  or  constructive 
notice,  when  the  payment  was  made.  (Co.  Civ.  Proc. 
§  2446). 

As  we  have  seen,  a  third  person  or  corporation  cannot 
be  compelled  to  pay  directly  to  the  creditor;  but  the 
order  should,  permit  the  payment  to  be  made  to  the 
sheriff  or  receiver.  {Bwnhaum  v.  Thompson,  5  Law 
Bull.  30).  The  provision  is  permissive  and  not  com- 
pulsory. {Calkins  v.  Packer,  21  Barb.  275;  Knights  of 
Pythias  V.  Manhattan  Savings  Inst.,  12  Misc.  626; 
Broderick  v.  Archibald,  61  App.  Div.  473).  Under 
section  two  hundred  and  ninety-three  of  the  code 
of  procedure,  it  was  held  that  a  payment  by  such 
third  person  or  corporation  was  not  regarded  as  a 
payment  to  the  creditor;  but  only  as  money  paid 
to  the  use  of  the  judgment  debtor.  (Calkins  v. 
Packer,  supra).  The  same  effect  is  believed  to  be 
continued  under  the  code  of  civil  procedure.  There 
was  some  dispute  under  the  former  practice  as  to  the 
effect  of  such  a  payment,  as  between  the  person  or  cor- 
poration making  it,  and  the  judgment  debtor;  but,  by 
the  last  sentence  of  the  section  above  quoted,  that  doubt 
has  been  settled;  so  that  now  such  a  payment  is  a  dis- 
charge of  the  indebtedness  owing  by  such  third  person 
or  corporation  to  the  judg-ment  debtor,  to  the  extent 
thereof,  in  every  case,  Avhether  the  debt  is  still  owing  to 
such  judgment  debtor  or  to  a  third  person,  except  in 
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the  one  case  of  a  transferee  of  such  debt  from  such 
debtor,  in  good  faith,  and  for  a  valuable  consideration, 
of  whose  rights  the  person  or  corporation  had  actual  or 
constructive  notice,  when  the  payment  was  made;  and 
in  that  case,  it  is  not  a  discharge  of  the  indebtedness. 
(Co.  Civ.  Proc.  §  2446).  If  such  third  person  or  corpo- 
ration has  actual  or  constructive  notice  that  the  debtor 
has  transferred  his  claim  to  a  bona  fide  holder,  the  pay- 
ment by  such  person  or  corporation,  under  the  permis- 
sive order  of  the  judge,  is  not  a  discharge  of  the  in- 
debtedness {Adams  v.  Welsh,  43  N.  Y.  Super.  Ct.  Eep. 
52;  Huse  v.  Guyot,  3  T.  &  C.  790;  Knights  of  Pythias  v. 
Manhattan  Savings  Inst.,  supra)  ;  but  where  such  as- 
signee of  the  debtor  has  not  given  notice  that  the  debt 
has  been  assigned  to  him,  the  payment  is  valid,  and  is  a 
full  protection  and  defense  to  such  third  person  or  cor- 
poration against  such  assignee.  {Gibson  v.  Haggerty, 
37  ISr.  Y.  555;  Kennedy  v.  Garriclc,  18  Misc.  38).  In  the 
case  of  Lee  v.  Delehanty  (25  Hun,  197),  it  would  seem, 
however,  that  this  rule  was  not  followed ;  as  in  that  case, 
the  court  held  that  a  payment  by  a  third  person,  without 
notice  of  the  assignment,  did  not  operate  as  a  discharge 
as  against  such  assignee ;  but  the  order  permitting  such 
payment  was  reversed,  and  the  assignee's  rights  were 
not  allowed  to  be  prejudiced  by  such  payment.  Where, 
it  is  evident  that  the  payment  by  such  third  person  was 
honestly  and  fairly  made,  he  should  be  protected,  as 
against  an  assignee  who  has  kept  silent  as  to  his  rights 
in  regard  to  such  indebtedness. 

Sec.   3.    Duty  of   sheriff  receiving  property. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  prop- 
erty is  delivered,  pursuant  to  an  order  made  as  pre- 
scribed in  section  2446  or  section  2447,  does  not  then 
hold  an  execution  upon  the  judgment  against  the  prop- 
erty of  the  judgment  debtor,  he  has  the  same  rights  and 
powers,  and  is  subject  to  the  same  duties  and  liabilities, 
with  respect  to  the  money  or  property,  as  if  the  money 
had  been  collected,  or  the  property  had  been  levied  upon 
by  him,  by  virtue  of  such  an  execution ;  except  as  other- 
37 
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wise  prescribed  in  section  2449.  (Co.  Oiv.  Proc.  § 
2448). 

This  section  does  not  authorize  the  sheriff  who  re- 
ceives money  on  one  execution  to  apply  it  to  the  pay- 
ment of  another  execution  in  his  hands  against  the 
plaintiff  in  the  first  proceeding.  {Baker  v.  Kenworthy, 
41  N.  Y.  215). 

After  a  receiver  has  been  appointed,  or  a  receivership 
has  been  extended  to  the  special  proceeding,  the  judge 
must,  by  order,  direct  the  sheriff  to  pay  the  money  or 
the  proceeds  of  the  property,  deducting  his  fees,  to  the 
receiver;  or  if  the  case  so  requires,  to  deliver  to  the  re- 
ceiver the  property  in  his  hands.  But  if  it  appears,  to 
the  satisfaction  of  the  judge,  that  an  order,  appointing 
a  receiver  or  extending  a  receivership  is  not  necessary, 
he  may,  by  an  order  reciting  that  fact,  direct  the  sheriff 
to  apply  the  money  so  paid,  or  the  proceeds  of  the  prop- 
erty so  delivered  upon  an  execution  in  favor  of  the  judg- 
ment creditor,  issued  either  before  or  after  the  payment 
or  delivery  to  the  sheriff;  and  a  receiver,  appointed 
pursuant  to  the  provisions  of  this  article,  may,  on  leave 
of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for 
such  time  as  shall  be  necessary  to  realize  money  suffi- 
cient to  satisfy  the  judgment,  with  interest  thereon  and 
costs  of  the  special  proceeding.     ( Co.  Civ.  Proc.  §  2449 ) . 

Where  money  is  paid,  or  property  is  delivered,  as  pre- 
scribed in  sections  2446,  2447,  2448  and  2449,  and  after- 
wards the  special  proceeding  is  discontinued  or  dis- 
missed; or  the  judgment  is  satisfied,  without  resorting 
to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  prop- 
erty, remains  in  the  sheriff's  or  the  receiver's  hands, 
after  satisfying  the  judgment,  and  the  costs  and  ex- 
penses of  the  special  proceeding;  the  judge  must  make 
an  order,  directing  the  sheriff  or  receiver  to  pay  the 
money,  or  deliver  the  property,  so  remaining  in  his 
hands,  to  the  judgment  debtor,  or  to  such  other  person 
as  appears  to  be  entitled  thereto,  upon  payment  of  his 
fees,  and  all  other  sums  legally  chargeable  against  the 
same.     (Co.  Civ.  Proc.  §  2450). 
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ARTICLE  IV. 

HOW   PROCEEDINGS  DISCONTINUED. 

SECTION. 

1.  In  what  cases  discontinuance  may  be  liad. 

2.  Second  order  for  examination. 

3.  Costs  in  supplementary  proceedings. 

Sec.    1.   In  trliat  cases  discontinuance  may  be  had. 

A  supplementary  proceeding  may  be  discontinued  at 
any  time,  upon  such,  terms  as  justice  requires,  by  an 
order  of  the  judge,  made  upon  the  application  of  the 
judgment  creditor.  Where  the  judgment  creditor  un- 
reasonably neglects  or  delays  to  proceed,  or  where  it  ap- 
pears that  his  judgment  has  been  satisfied,  his  proceed- 
ings may  be  dismissed,  upon  like  terms,  by  a  like  order, 
made  upon  the  application  of  the  judgment  debtor,  or  of 
the  plaintiff  in  a  judgment  creditor's  action  against  the 
debtor,  or  of  a  judgment  creditor  who  has  instituted 
supplementary  proceedings.  Where  an  order  appoint- 
ing a  receiver,  or  extending  a  receivership,  has  been 
made,  in  the  course  of  the  special  proceeding,  notice  of 
the  application  for  an  order  specified  in  this  section, 
must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  persons  interested  in  the  receivership,  as 
far  as  they  can  conveniently  be  ascertained.  (Oo.  Oiv. 
Proc.  §  2454). 

The  proceedings  can  only  be  discontinued  by  an  order. 
A  mere  failure  to  appear  is  not  an  abandonment  of  the 
proceedings;  as  the  jurisdiction  of  the  referee  or  judge 
is  restored  by  the  subsequent  appearance  of  the  judg- 
ment debtor  without  objection  {Hawes  v.  Barr,  7  Robt. 
452) ;  but  if  the  creditor  designedly  omits  to  attend  on 
an  adjourned  day,  it  amounts  to  such  an  abandonment 
as  will  authorize  the  judgment  debtor  to  make  a  motion 
to  dismiss  the  proceeding.  (Squire  v.  Young,  1  Bosw. 
690 ) .  The  mere  neglect  of  the  creditor  to  proceed,  does 
not  ipso  facto  discontinue  the  proceeding;  but  an  order 
should  be  obtained  dismissing  the  proceeding.  {Roths- 
child V.  Gould,  84  App.  Div.  196).  So  far  as  the  appli- 
cation for  the  appointment  of  a  receiver  is  concerned. 
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the  proceedings  are  not  ended  by  mere  delay.  {Barnett 
V.  Moore,  20  Misc.  518 ) .  The  absence  of  the  referee  at 
the  time  appointed  for  the  examination  does  not  termi- 
nate the  proceeding,  but  it  may  be  continued  by  an  order 
of  the  judge,  directing  the  examination  to  proceed  at 
a  later  day.  {Keihen  v.  SMpherd,  16  Civ.  Proc.  Rep. 
183). 

The  persons  who  may  apply  for  the  discontinuance  or 
dismissal,  are  specified  in  the  section  quoted!  above.  The 
creditor  should  be  permitted  to  discontinue  at  any  time; 
the  proceeding  being  had  for  his  benefit,  it  should  not 
be  continued  longer  than  he  desires.  But  if  the  debtor, 
pending  the  proceeding,  has  become  entitled  to  any  pro- 
tection, the  court  should  require  the  discontinuance  to 
be  upon  such  tferms  as  are  just.  Where  the  application 
is  made  by  the  debtor, '  he  should  show,  by  affidavit  that 
the  creditor  unreasonably  neglects  or  delays  to  proceed, 
or  that  his  judgment  has  been  satisfied,  or  such  other 
proof  as  will  entitle  him  to  the  order.  The  order  is  the 
same  as  an  order  of  discontinuance,  or  dismissal  in  any 
other  special  proceeding  of  the  same  nature.  Where 
notice  is  required  to  be  given  of  such  application,  it 
should  be  given  in  the  manner  directed  by  the  judge 
before  whom  the  proceeding  is  had.  (Co.  Oiv.  Proc. 
§  2454).  Where  the  proceeding  has  been  had  before  a 
referee,  it  should  not  be  discontinued  or  dismissed  be- 
fore the  report  of  such  referee.  {Kennedy  v.  Norcott, 
54  How.  Pr.  87). 

Sec.    2.    Second  order  for  examinatioii. 

A  second  order  to  examine  the  judgment  debtor  should 
not  be  made,  unless  it  appears  that  he  has,  since  the 
conclusion  of  the  first  examination,  acquired  property 
which  should  be  applied  in  payment  of  the  judgment,  or 
new  facts  with  reference  to  property  had  at  the  time  of 
the  former  examination,  have  come  to  the  knowledge  of 
the  creditor.  {Jurgenson  v.  Hamilton,  5  Abb.  N.  0.  149 ; 
Hamilton  v.  Mordnge,  2  Law  Bull.  58).  Pacts  must  be 
proved  which  show  the  creditor  entitled  to  another 
examination.  (Irwin  v.  Ghamhers,  40  N.  Y.  Super.  Ct. 
Rep.  432). 
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If  the  allegation  of  subsequently  acquired  property 
is  on  information  and  belief,  and  no  grounds  of  such 
belief  are  stated,  the  order  for  a  second  examination  will 
be  vacated  on  motion.  {McGuire  v.  Schroeder,  31  Misc. 
179;  Schermerhorn  v.  Oioens,  29  Misc.  674).  If  the 
first  order,  however,  was  not  followed  by  an  examina- 
tion, but  was  vacated,  it  is  not  regarded  as  unjust  to  the 
debtor  to  make  a  second  order  requiring  his  examina- 
tion. {Methodist  Book  Con.  v.  Hudson,  1  How.  Pr. 
N.  S.  517).  And  where  the  first  proceeding  was  dis- 
missed on  account  of  the  judgment  creditor's  failure  to 
appear  on  the  adjourned  day,  and  the  judgment  debtor 
thereafter  refused  to  verify  the  testimony  already  taken, 
it  was  held  that  an  order  for  a  second  examination 
should  be  vacated  only  on  condition  that  the  judgment 
debtor  verify  such  testimony.  {Weiss  v.  Ashman,  11 
Misc.  377).  Where  the.  proceeding  on  the  former  order 
was  withdrawn  by  the  consent  of  the  debtor,  it  is  no 
bar  to  a  second  order.  {Carter  v.  Clark,  7  Kobt.  43). 
But  two  orders  for  the  examination  of  the  judgment 
debtor  cannot  be  in  force  at  the  same  time.  {Q-aylord 
v.  Jones,  7  Hun,  480;  M'eiss  v.  Ashman,  supra).  But 
where,  through  an  irregular  adjournment,  the  referee 
has  lost  jurisdiction,  the  judge  has  power  to  make  an 
order  requiring  the  judgment  debtor  to  appear  before 
the  referee  to  the  end  that  his  examination  may  be  com- 
pleted.    {Kaufman  v.  Thrasher,  10  Hun,  438). 

Sec.   3.    Costs  in   supplementary  proceedings. 

Subdivision  1. — To  the  Judgment  Creditor. 

The  judge  may  make  an  order  allowing  to  the  judg- 
ment creditor  a  fixed  sum,  as  costs,  consisting  of  his 
witnesses'  fees  and  other  disbursements,  and  of  a  sum, 
in  addition  thereto,  not  exceeding  thirty  dollars;  and 
directing  the  payment  thereof  out  of  any  money  which 
has  come,  or  may  come,  to  the  hands  of  the  receiver,  or 
of  the  sheriff ;  or,  within  a  time  specified  in  the  order,  by 
the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted.  (Co.  Civ.  Proc.  § 
2455). 
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The  party  in  whose  behalf  the  examination  is  con- 
ducted, is  entitled  to  counsel,  and  the  fee  for  such  coun- 
sel is  a  proper  item  to  be  allowed.  {Hulsaver  v.  Wiles, 
11  How.  Pr.  446).  The  payment  of  the  costs  may  be 
ordered  out  of  whatever  property  is  found  applicable  to 
the  debt  (Kearney's  Case,  13  Abb.  Pr.  459) ;  and  costs 
are  ordinarily  made  thus  payable  instead  of  by  the  judg- 
ment debtor  personally.  {Matter  of  Thompson,  31 
Misc.  802).  The  application  for  costs  cannot  be  made 
until  the  proceedings  have  been  terminated  in  favor  of 
the  party  applying  therefor.  (Davis  v.  Turner,  4  How. 
Pr.  190).  Where  the  judgment  creditor  permits  the 
supplementary  proceedings  to  lie  dormant  and  collects 
the  entire  judgment  by  a  new  execution,  the  court  has 
no  power  thereafter  to  allow  the  creditor  his  costs  of  the 
proceedings  (Ritter  v.  Oreason,  28  Misc.  656) ;  or  in  a 
case,  where  after  the  proceedings  are  begun  but  before  an 
application  for  costs  is  made,  the  judgment  debtor  pays 
the  amount  of  the  judgment.  (Patterson  Brothers  v. 
Qoorley,  14  Misc.  56 ) .  But  where  the  judgment  is  col- 
lected by  a  new  execution  after  a  receiver  in  supplement- 
ary proceedings  has  been  appointed,  the  court  has  power 
to  order  the  judgment  debtor  to  pay  the  receiver  the 
amount  of  his  fees  and  also  the  costs  previously  awarded 
to  the  judgment  creditor,  and  such  order  may  be  en- 
forced by  contempt  proceedings.  (Eolton  v.  Robinson, 
59  App.  Div.  45;  appeal  withdrawn,  167  N.  Y.  616). 
Unless  there  is  a  stipulation  that  the  evidence  shall  be 
taken  by  a  stenographer,  his  fees  are  not  taxable  as 
costs  in  these  proceedings.  (Matter  of  the  Town  of 
Hempstead,  36  App.  Div.  321;  see  vol.  II,  pp.  637-638, 
673). 

The  section  provides  the  manner  of  collecting  the 
costs,  which  is  by  an  order  allowing  them  to  the  judg- 
ment creditor ;  and  for  a  refusal  to  obey  such  order  the 
party  refusing,  is  liable  to  be  proceeded  against  for  con- 
tempt. (Co.  Civ.  Proc.  §  2457).  It  has  been  held  that 
the  costs  mentioned  in  the  section  above  quoted,  cannot 
be  collected  by  execution.  (Yaliente  v.  Bryan,  3  Civ. 
Proc.  Rep.  358). 
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Subdivision  2. — To  the  Judgment  Debtor  or  Third 

Person. 

Where  the  judgment  debtor,  or  other  person  against 
whom  the  special  proceeding  is  instituted,  has  been  ex- 
amined, and  property  applicable  to  the  payment  of  the 
judgment  has  not  been  discovered  in  the  course  of  the 
special  proceeding,  the  judge  may  make  an  order,  allow- 
ing him  a  like  sum  as  costs ;  and  directing  the  payment 
thereof,  within  a  time  specified  in  the  order  by  the  judg- 
ment creditor ;  or,  except  where  it  is  allowed  to  the  judg- 
ment debtor  out  of  any  money  that  has  come,  or  may 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff.  ( Co. 
Civ.  Proc.  §2456). 

A  party  examined  as  a  witness  is  entitled  to  the  usual 
witness  fees.  (Vol.  II,  p.  676).  The  section  above 
quoted,  does  not  provide  for  costs  in  favor  of  the  judg- 
ment debtor  on  the  dismissal  of  the  proceedings  without 
examination ;  but  it  is  limited  to  where  he  has  been  ex- 
amined. (Simms  V.  Frier,  2  Law  Bull.  97).  But  this 
limitation  does  not  apply  to  motion  costs  allowed  the 
judgment  debtor  upon  granting  an  order  dismissing  the 
proceedings  for  a  defect  in  the  affidavit  upon  which  they 
were  instituted.  (Hutson  v.  Weld,  38  Hun,  142).  A 
non-resident  judgment  creditor  cannot  be  compelled  to 
give  security  for  the  costs  of  these  proceedings.  {First 
Nat.  Bank  v.  Yates,  21  Misc.  373).  It  was  held  even 
before  the  present  code,  that  where  the  examination  was 
continued  for  a  long  time  against  a  third  person,  al- 
though no  property  was  found,  it  was  proper  to  allow 
costs.  {Anon.  11  Abb.  Pr.  108).  The  section  above 
quoted,  expressly  states  that  costs  should  be  allowed  in 
such  a  case,  whether  the  examination  was  against  a 
third  person,  or  against  the  judgment  debtor;  as  it 
serves  as  a  wholesome  restraint  against  a  creditor's 
harrassing  such  person  when  he  has  no  property  with 
which  to  meet  the  judgment. 
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ARTICLE  V. 

THE   RECEIVER. 

SECTION. 

1.  When  and  by  whom  appointed. 

2.  Application  for  the  order. 

3.  The  order. 

4.  Security  to  be  given  by  receiver. 

5.  What  property  vests  in  receiver. 

6.  When  title  of  receiver  extends  back  by  relation. 

7.  Extending  receivership. 

8.  Control  of  court  over  receiver. 

Sec.    1.    WKeu  and  by  whom  appointed. 

At  any  time  after  making  an  order,  requiring  the 
judgment  debtor  or  any  other  person,  to  attend  and  be 
examined,  or  issuing  a  warrant,  as  prescribed  in  these 
proceedings,  the  judge  to  whom  the,  order  or  warrant  is 
returnable  may  make  an  order,  appointing  a  receiver  of 
the  property  of  the  judgment  debtor.  (Co.  Civ.  Proc. 
§  2464). 

While  the  appointment  can  be  made  at  any  time  after 
the  order  for  an  examination  has  been  obtained  {People 
ex  rel.  Fitch  v.  Mead,  29  How.  Pr.  360)  ;  yet  it  cannot  be 
made  until  that  has  been  done.  {Holbrbok  v.  Orgler, 
40  N.  Y.  Super.  Ct.  Rep.  33).  Under  the  code  of  proce- 
dure there  was  no  authority  for  the  appointment  of  a  re- 
ceiver in  a  proceeding  for  the  examination  of  a  third 
party  who  was  alleged  to  have  property  of,  or  to  be  in- 
debted to,  the  judgment  debtor ;  but  a  receiver  could  be 
appointed  only  in  a  proceeding  instituted  for  the  exam- 
ination of  the  judgment  debtor  himself.  {Morgan  v. 
Von  Kohnstamm,  60  How.  Pr.  161).  As  will  be  seen 
by  the  section  cited  above,  that  rule  has  now  been 
changed ;  and  a  receiver  may  be  appointed,  although  the 
examination  is  of  a  third  person. 

Any  judge  who  has  jurisdiction  to  make  the  order  for 
an  examination  under  section  2434  of  the  code  has  the 
power  to  appoint  a  receiver  in  proceedings  begun  before 
him  {Hyatt  v.  Dusenhury,  5  N.  Y.  St.  Rep.  846)  ;  but  the 
order  appointing  a  receiver,  can  only  be  made  by  the 
judge  who  made  the  order  for  the  examination  {Smith 
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V.  Johnson,  7  How.  Pr.  39 ;  Ball  v.  Goodenough,  37  How. 
Pr.  479)  ;  or  by  the  judge  before  whom  the  order  or  war- 
rant is  made  returnable.  (Co.  Civ.  Proc.  §  2434;  see 
art.  I,  sec.  3,  supra). 

The  power  to  appoint  a  receiver  is  given  to  the  par- 
ticular judge,  and  not  to  a  judge,  or  any  judge.  {Mer- 
ritt  V.  Slocimi,  6  How.  Pr.  350;  Smith  v.  Johnson, 
supra,).  A  creditor  has  not  an  absolute  right  to  have  a 
receiver  appointed;  but  it  is  discretionary  with  the 
judge  in  all  cases  whether  that  will  be  done,  or  the  credi- 
tor will  be  required  to  pursue  his  remedies  in  a  judg- 
ment creditor's  action.  {Bollard  v.  Taylor,  33  N.  Y. 
Super.  Ct.  Rep.  496).  The  motion  for  a  receiver  will  be 
denied  where  it  appears  that  the  judgment  debtor  has  no 
property,  or  only  property  exempt  from  execution  [Mat- 
ter of  Edlunds,  35  Hun,  367;  Qibneij  v.  Reilly,  26  Misc. 
275)  ;  or  where  it  appears  upon  the  examination  that 
the  only  property  of  the  debtor  is  his  interest  in  a  trust 
fund  which  would  not  pass  to  the  receiver,  and  in  cer- 
tain judgments  against  the  creditor,  which  the  judgment 
debtor  offered  to,  and  was  willing  to  set  off  against  the 
judgment  recovered  against  him.  (De  Camp  v.  Demp- 
sey,  10  Civ.  Proc.  Rep.  210).  While  it  is  discretionary 
Avith  the  judge  whether  or  not  to  make  the  appointment, 
and  it  may  be  denied  when  there  is  no  property,  yet  it  is 
almost  a  matter  of  course  to  make  the  appointment ;  and 
the  fact  that  no  property  has  been  discovered  upon  the 
examination,  which  may  be  applied  to  the  payment  of 
the  judgment,  will  not  necessarily  be  a  sufficient  ground 
to  deny  the  application  for  a  receiver.  (Myer's  Case,  2 
Abb.  Pr.  476;  De  Gamp  v.  Dempsey,  supra;  Dease  v. 
Reese,  39  Misc.  657).  Where  property  has  been  dis- 
covered, which  the  judgment  debtor  has  refused  to 
apply  to  the  payment  of  the  judgment,  it  is  a  matter 
of  course  to  make  the  appointment.  {Hoyt  v.  Mann, 
7  N.  Y.  St.  Rep.  420,  per  Daniels,  J. ;  Ormes  v.  Baker, 
17  Wk.  Dig.  104).  It  was  held  in  Heroy  v.  Gibson  (10 
Bosw.  591)  that  the  creditor  was  entitled  to  have  a 
receiver  appointed,  although  the  only  property  dis- 
covered was  real  estate  which  might  have  been  sold  upon 
an  execution ;  and  an  order  denying  the  motion  to  ap- 
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point  a  receiver  was  reversed.  It  may  be  doubted 
whether  that  case  would  be  valid  in  view  of  the  later 
decisions.  (Bunn  v.  Daly^  24  Hun,  526;  Albany  Pity 
Nat.  Bank  v.  Qaynor,  67  How.  Pr.  421,  and  cases  cited). 
The  rule  usually  is  that  where  it  appears  that  the  debtor 
has  real  estate,  which  may  be  sold  upon  the  execution, 
the  creditor  must  resort  to  that  remedy  in  order  not  to 
deprive  the  debtor  of  his  right  to  redeem.  In  Bailey  v. 
Lane  (15  Abb.  Pr.  373,  note)  it  was  held  that  it  was 
proper  to  appoint  a  receiver,  although  the  only  property 
discovered  Avas  an  equity  of  redemption  of  the  debtor  in 
the  real  estate,  which  he  was  willing  to  apply  upon  the 
judgment.  Where  it  appears  that  property  has  been 
placed  by  the  debtor  in  the  hands  of  third  persons,  or 
there  are  conflicting  claims  to  property  a  receiver  is  a 
matter  of  right.  {Ormes  v.  Baker,  17  Wk.  Dig.  104; 
Todd  V.  Crooke,  4  Sand.  694).  Where,  upon  the  ex- 
amination, it  appeared  that  the  judgment  debtor  had  an 
estate  in  land  as  tenant  by  the  curtesy,  but  it  was  not 
shown  that  an  execution  had  been  issued  upon  the  judg- 
ment, and  returned,  since  that  estate  was  acquired,  it 
was  held  that  a  receiver  should  not  be  appointed;  but 
that  the  creditor  should  issue  an  execution  to  sell  the 
estate.  {Bunn  v.  Daly,  24  Hun,  526) .  When  a  receiver 
is  appointed,  it  must  be  of  the  property  of  the  judgment 
debtor,  generally;  it  is  not  proper  to  appoint  a  receiver 
of  specific  property  or  of  particular  debts.  ( Andrevys  v. 
Glenville  Woolen  Co.,  11  Abb.  Pr.  N.  S.  78).  Where 
an  order  for  the  examination  of  the  judgment  debtor 
was  irregular,  and  not  sufficient  of  itself  to  give  juris- 
diction, yet  if  the  judgment  debtor  voluntarily  appears 
under  it,  and  submits  himself  to  an  examination  before 
a  referee,  such  appearance  gives  jurisdiction  to  the 
judge,  and  an  order  appointing  a  receiver  founded  upon 
it,  is  valid.  {Bingham  V.  Disbrow,  37  Barb.  24).  If  the 
judge  has  jurisdiction  to  make  the  appointment,  only 
the  judgment  debtor  can  attack  the  order  for  irregu- 
larity. ( Underwood  v.  Sutcliffe,  10  Hun,  453 ;  revd.  on 
another  point,  77  N.  Y.  58 ;  Baker  v.  Brundage,  79  Hun, 
382 ) .  If  the  notice  of  motion  to  appoint  a  receiver  has 
been  given,  and  the  judgment  debtor  appears  before  the 
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judge,  and  makes  no  objection  to  the  appointinent,  he 
thereby  waives  all  objections  to  the  regularity  of  the 
proceedings.  {Tyler  v.  'Willis,  33  Barb.  327;  Moore  v. 
Empie,  17  App.  Div.  218).  Where  the  judgment  has 
been  paid  pending  the  examination  a  receiver  will  not 
be  appointed  for  the  sole  purpose  of  enabling  the  attor- 
ney for  the  judgment  creditor  to  recover  his  costs  of 
the  proceedings,  not  previously  allowed.  {Paterson 
Brothers  v.  Qoorley,  14  Misc.  56).  A  receiver  of 
partnership  assets  will  not  be  appointed  where  one  of 
the  partners  has  made  a  separate  composition  with  the 
judgment  creditor  under  section  1942  of  the  code. 
{Hunter  v.  Hunter,  67  App.  Div.  470). 

An  order  appointing  a  receiver,  or  denying  a  motion 
to  appoint  a  receiver,  is  appealable  {Dollard  v.  Taylor, 
33  N.  Y.  Super.  Ot.  Rep.  496;  Heroy  v.  Gibson,  10  Bosw. 
591),  subject,  however,  to  the  provisions  of  section  2433 
of  the  code.  {Moschell  v.  Boor,  66  Hun,  557;  see  subd. 
5  of  section  6  of  art.  I,  ante ) . 

Sec.    Z,   Application  for  the  order. 

Subdivision  1. — Notice  of  the  Application. 

At  least  two  days'  notice  of  the  application  for  the 
order  appointing  a  receiver,  must  be  given  personally  to 
the  judgment  debtor,  unless  the  judge  is  satisfied  that 
he  cannot,  with  reasonable  diligence,  be  found  within 
the  state ;  in  which  case,  the  order  must  recite  that  fact, 
and  may  dispense  with  notice,  or  may  direct  notice  to  be 
given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the 
warrant,  has  been  served  upon  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof, 
or  at  the  close  of  the  examination,  without  further  notice 
to  him.      (Co.  Civ.  Proc.  §  2464). 

The  judge  must  ascertain,  if  practicable,  by  the  oath 
of  the  judgment  debtor,  or  otherwise,  whether  an  action, 
specified  in  article  1  of  title  4  of  chapter  XV  of  the 
code,  or  a  supplementary  proceeding,  is  pending  against 
the  judgment  debtor.  If  either  is  pending,  and  a  re- 
ceiver has  not  been  appointed  therein,  notice  of  the 
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application  for  the  appointment  of  a  receiver,  and  of  all 
the  subsequent  proceedings  respecting  the  receivership, 
must  be  given,  in  such  a  manner  as  the  judge  directs,  to 
the  judgment  creditor  prosecuting  it.  (Co.  Oiv.  Proc. 
§  2465). 

The  code  of  procedure  did  not  in  terms  require  notice 
of  the  application  for  the  appointment  of  a  receiver  to 
be  given  to  the  judgment  debtor;  but  it  was  held  that 
the  appointment  would  not  be  made  without  notice, 
although  the  debtor  was  a  non-resident.  ( Vandeburg  v. 
Gaylord,  1  Wk.  Dig.  136;  Whitney  v.  Welsh,  2  Abb. 
N.  C.  442).  Under  the  code  of  procedure  it  was  not 
unusual  to  give  verbal  notice  at  the  close  of  the  exami- 
nation before  the  referee,  of  an  application  to  the  judge 
who  issued  the  order,  for  the  appointment  of  a  receiver ; 
but  it  was  finally  held  that  such  notice  was  not  suffi- 
cient; and  that  a  written  notice  must  in  all  cases  be 
given.  {Ashley  v.  Turner,  22  Hun,  226).  Of  course, 
notice  may  be  dispensed  with  as  provided  in  section 
2464.  Where  upon  making  the  order  for  the  examina- 
tion, and  as  a  part  of  such  order,  the  judgment  debtor 
is  directed  to  appear  before  the  judge  at  a  time  stated, 
subsequent  to  the  examination  "  for  further  order  in 
the  premises  "  it  is  a  sufficient  notice ;  and  a  receiver 
may  be  properly  appointed  at  that  time.  (8ickels  v. 
Eanley,  4  Abb.  N.  C.  231).  The  last  clause  of  section 
2464  would  seem  to  apply  to  cases  where  the  proceedings 
are  had  before  the  judge  who  makes  the  order;  and  in 
such  case  a  receiver  may  be  appointed  at  the  time  of  the 
completion  of  the  examination,  and  without  further 
notice.  (Groot  v.  Greeley,  5  Law  Bull.  69).  Where  a 
motion  has  been  noticed  to  vacate  an  order  appointing 
a  receiver  upon  the  ground  that  personal  notice  of  the 
application  had  not  been  given  to  the  judgment  debtor, 
the  judgment  creditor  may,  after  receiving  notice  of 
motion,  serve  a  notice  that  in  the  event  of  the  vacating 
of  the  original  order,  a  motion  would  be  made  on  behalf 
of  the  plaintiff  for  the  appointment  of  a  receiver;  and 
thereupon  the  judge  before  whom  the  motion  is  made, 
has  jurisdiction  to  make  the  appointment.  {Clark  v. 
Clark,  11  Abb.  N.  C.  333). 


SUPPLEMENTARY   PROCEEDINGS.  589 

The  action  mentioned  in  section  2465  is  a  judgment 
creditor's  action.  (See  chapter  LVIII,  supra).  The 
notice  required  under  section  2465  may  be  lesp  than 
eight  days;  the  application  is  not  a  motion  under  sec- 
tion 780  of  the  code  of  civil  procedure.  {Leggett  v. 
Sloan,  24  How.  Pr.  479).  Where  other  creditors  have 
commenced  other  proceedings  supplementary  to  execu- 
tion, they  are  entitled  to  notice  of  the  application  for  a 
receiver.     {Todd  v.  Crooke,  4  Sand.  694). 

Inability  to  find  the  judgment  debtor  with  reasonable 
diligence  within  the  state  must  be  shown  by  affidavit, 
and  if  such  inability  is  stated  on  information  and  belief, 
the  grounds  of  such  belief  must  be  given,  or  the  order 
will  be  vacated  on  motion  {Henry  v.  Furbish,  30  Misc. 
822)  ;  but  a  recital  in  the  order  that  the  judgment  debtor 
could  not  be  found  is  conclusive  as  against  collateral 
attack.  {Gomprecht  v.  8cott,  27  Misc.  192).  Service 
on  the  attorneys  of  record  in  the  action  in  which  the 
judgment  was  recovered,  is  insufficient.  {Catholic 
Univ.  v.  Oonrad,  27  Misc.  326).  Great  delay  on  the 
part  of  judgment  creditors  who  have  instituted  prior 
proceedings  does  not  dispense  with  the  necessity  of 
notice  to  them.     {Barnett  v.  Moore,  20  Misc.  518). 

Subdivision  2. — What  Papers  Required  on  Applica- 
tion. 

The  report  of  the  referee  and  the  testimony  taken, 
should  be  presented  to  the  judge,  but  no  copy  need  be 
served  on  the  judgment  debtor.  Creditors,  although 
they  may  be  entitled  to  notice  of  the  motion  for  the 
appointment  of  the  receiver,  are  not  entitled  to  service 
of  a  copy  of  the  examination  which  has  been  had. 
{Todd  V.  Crooke,  4  Sand.  694).  If  the  facts  which  the 
judge  is  required  to  ascertain  by  section  2465,  do  not 
appear  from  the  depositions  taken,  they  should  be  shown 
by  an  affidavit.  Such  affidavit  should  be  served  with 
the  notice  of  motion. 

If  any  other  facts  are  shown  by  affidavit,  that  affidavit 
should  also  be  served  with  the  notice. 
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Sec.   3.   The  order. 

Subdivision  1. — Foem  and  Contents. 

The  order  appointing  a  receiver  is  a  judge's  order; 
and  it  must  be  signed  by  the  judge.  (Ball  v.  Good- 
enough,  37  How.  Pr.  479 ;  Smith  v.  Johnson,  7  How.  Pr. 
39).  It  should  recite  the  proceedings  which  have  been 
had ;  it  should  apoint  the  receiver ;  and  it  should  fix  the 
amount  of  his  bond,  and  the  number  of  sureties,  if  more 
than  two  are  required.  It  is  usual  to  direct  the  judg- 
ment debtor  to  convey  the  real  estate  and  deliver  and 
assign  the  personal  property.  But  such  directions  for 
conveyance  or  assignment  are  entirely  unnecessary  as 
all  property,  both  real  and  personal,  is  vested  in  the 
receiver  by  ah  order  appointing  a  receiver  when  it  is 
properly  recorded  and  the  appointment  is  completed. 
(Co.  Oiv.  Proc.  §  2468;  First  Natl.  Bank  v.  Martin,  49 
Hun,  571 ;  Spencer  v.  Berdell,  45  Hun,  179 ;  Manning  v. 
Evans,  19  Hun,  500) .  It  is  better  to  omit  any  unneces- 
sary directions. 

It  is  proper,  although  unnecessary,  to  insert  in  the 
order  a  provision  restraining  the  judgment  debtor  from 
disposing  of  or  interfering  with  his  property.  The 
order  appointing  a  receiver,  which  is  made  by  a  court 
or  a  judge  authorized  to  make  it,  is  presumed  regular 
until  annulled  in  a  direct  proceeding;  and  if  the  order 
recites  facts  giving  jurisdiction,  it  is  prima  facie  evi- 
dence of  the  existence  of  those  facts.  (Wright  v.  Nos- 
trand,  94  N.  Y.  31,  32).  If  costs  are  allowed  in  these 
proceedings  under  section  2455,  they  should  be  fixed  by 
the  order;  and  the  receiver  may  be  authorized  to  pay 
them  out  of  any  funds  that  may  come  into  his  hands. 

Subdivision  2. — Filing  and  Recording  the  Okdbr. 

An  order  appointing  a  receiver,  or  extending  a  re- 
ceivership, must  be  filed  in  the  office  of  the  clerk  of  the 
county,  wherein  the  judgment  roll  in  the  action  is  filed; 
or,  if  the  special  proceeding  is  founded  upon  an  execu- 
tion issued  out  of  a  court,  other  than  that  in  which  the 
judgment  was  rendered,  in  the  office  of  the  clerk  of  the 
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county,  wherein  the  transcript  of  the  judgment  is  filed. 
(Co.  Civ.  Proc.  §  2467). 

.Each  county  clerk  must  keep  in  his  office  a  book,  in- 
dexed to  the  names  of  the  judgment  debtors,  styled 
"  book  of  orders  appointing  receivers  of  judgment 
debtors."  A  county  clerk,  in  whose  office  an  order  or  a 
certified  copy  of  an  order  is  filed,  as  prescribed  in  sec- 
tion 2467  or  section  2468  of  the  code,  must  immediately 
note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him. 
He  must  also,  upon  request,  furnish  forthwith  to  any 
party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  any  provi- 
sion of  this  section,  a  county  clerk  forfeits,  to  the  party 
aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to 
all  damages  sustained  by  reason  of  the  omission.  ( Co. 
Civ.  Proc.  §2470). 

Filing  the  order  in  the  proper  clerk's  office  is  neces- 
sary, to  vest  in  the  receiver  the  title  to  personal  prop- 
erty; and  recording  in  the  proper  office,  is  necessary 
before  the  title  to  real  property  passes.  ( Co.  Civ.  Proc. 
§  2468).  The  filing  and  recording  should  be  made 
without  delay  after  the  appointment.  If  the  land  is 
situated  in  the  county  in  which  the  judgment  debtor 
resides,  it  is  only  necessary  that  the  original  order  be 
filed  and  recorded.  The  filing  and  recording  of  a  certi- 
fied copy  in  addition,  is  not  necessary.  {Fredericks  v. 
Isfiver,  28  Hun,  417).  Where  the  land  is  situated  in  a 
county  other  than  that  of  the  judgment  debtor's  resi- 
dence, the  filing  of  a  certified  copy  in  the  county  clerk's 
office  of  the  county  where  the  land  is  situated  is  neces- 
sary in  order  to  vest  the  title  jn  the  receiver.  ( Co.  Civ. 
Proc.  §  2468,  subd.  1).  The  filing  and  recording  of  the 
order  is  a  condition  precedent  to  the  vesting  of  title  in 
the  receiver.  (Dubois  v.  Cassidy,  75  N.  Y.  298).  The 
order  need  only  be  recorded  in  the  office  of  the  county 
clerk,  and  not  in  the  register's  office.  [Wright  v. 
iSfostrand,  47  N.  Y.  Super.  Ct.  Kep.  441 ;  revd.  on  another 
point,  94  N.  Y.  31).  Where  the  judgment  debtor  lives 
in  the  county  in  which  the  order  is  made,  if  personal 
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property  alone  is  sought  to  be  reached,  the  order  need 
only  be  filed,  and  it  is  not  necessary  to  record  it. 
{Wright  V.  Nostrand,  94  N.  Y.  31). 

Sec.   4.   Security  to  be  given  by  receiver. 

Under  the  code  of  procedure,  no  provision  was  made 
for  requiring  sureties  of  a  receiver  in  supplementary 
proceedings,  and  it  was  held  that,  if  security  was 
required  by  the  order,  the  appointment  was  not  com- 
plete until  the  security  was  given,  but  that  a  bond  with 
sureties  was  dispensed  with  if  the  order  did  not  in  terms 
require  it.  (Banks  v.  Potter,  21  How.  Pr.  469 ) .  It  was 
further  held,  however,  in  that  case,  that,  although  sure- 
ties were  not  required,  yet  the  receiver  must  in  all  cases  . 
give  his  personal  bond.  By  the  code  of  civil  procedure, 
however,  a  receiver,  appointed  in  an  action  or  special 
proceeding,  must,  before  entering  upon  his  duties, 
execute  and  file  with  the  proper  clerk,  a  bond  to  the 
people,  with  at  least  two  sufficient  sureties,  in  a  penalty 
fixed  by  the  court,  judge,  or  referee,  making  the  appoint- 
ment, conditioned  for  the  faithful  discharge  of  his 
duties  as  receiver;  and  the  execution  of  any  such  bond 
by  any  fidelity  or  surety  company  authorized  by  the 
laws  of  this  state  to  transact  business,  shall  be  equiva- 
lent to  the  execution  of  said  bond  by  two  sureties.  And 
the  court,  or,  where  the  order  was  made  out  of  court,  the 
judge  making  the  order,  by  or  pursuant  to  which  the 
receiver  was  appointed,  or  his  successor  in  office,  may, 
at  any  time  remove  the  receiver,  or  direct  him  to  give  a 
new  bond,  with  new  sureties,  with  the  like  condition. 
But  the  foregoing  provisions  of  this  section  do  not  apply 
to  a  case  where  special  provision  is  made  by  law,  for  the 
security  to  be  given  by  a  receiver,  or  for  increasing  the 
same,  or  for  removing  a  receiver.  A  receiver  who,  hav- 
ing executed  and  filed  a  bond  as  provided  for  in  this 
section,  before  presenting  his  accounts  as  receiver,  must 
give  notice  to  the  surety  or  sureties  on  his  official  bond, 
of  his  intention  to  present  his  accounts,  not  less  than 
eight  days  before  the  day  set  for  the  hearing  on  said 
accounting.      The  same  notice  must  be  given  to  such 
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surety  or  sureties  where  the  accounting  is  ordered  on 
the  petition  of  a  person  or  persons  other  than  the  re- 
ceiver, and  in  no  case  shall  the  receiver's  accounts  be 
passed,  settled  or  allowed,  unless  the  said  notice  pro- 
vided for  in  this  section  shall  have  first  been  given  to  the 
surety  or  sureties  on  the  official  bond  of  such  receiver. 
(Co.  Civ.  Proc.  §  715). 

The  appointment  of  the  receiver  is  not  complete  so 
that  the  title  of  the  estate  of  the  judgment  debtor  vests 
in  him,  until  the  bond  required  by  the  order  has  been 
filed.  {Johnson  v.  Martin,  1  T.  &  C.  504).  Where 
the  receiver  has  given  ample  security  in  the  first  ap- 
pointment it  is  not  necessary  to  require  new  security  of 
him  upon  extending  the  receivership  to  another  action. 
{Banks  v.  Potter,  21  How.  Pr.  469).  A  bond  means  an 
instrument  under  seal ;  and  one  without  a  seal  is  irregu- 
lar;  but  the  defect  is  not  jurisdictional  {Hyatt  v.  Dusen- 
hury,  5  N.  Y.  St.  Kep.  846)  ;  and  it  can  only  be  taken 
advantage  of  by  the  judgment  debtor  {Morgan  v.  Potter, 
17  Hun,  403)  ;  if  there  has  been  an  attempt  to  comply 
with  the  order  by  filing  the  bond  although  it  is  irregular. 
See,  also,  on  this  subject  vol.  I,  p.  713. 

Sec.    5.   'What  property  vests  in.  the  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a 
receiver,  who  has  duly  qualified,  from  the  time  of  filing 
the  order  appointing  him,  or  extending  his  receivership, 
as  the  case  may  be ;  subject  to  the  following  exceptions : 

1.  Eeal  property  is  vested  in  the  receiver,  only  from 
the  time  when  the  order,  or  a  certified  copy  thereof,  as 
the  case  may  be,  is  filed  with  the  clerk  of  the  county 
where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  state,  his 
personal  property  is  vested  in  the  receiver  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides.     (Co.  Civ.  Proc.  §  2468). 

By  the  perfected  appointment,  after  filing  and  record- 
ing the  order  and  completing  the  bond,  all  the  property 
38 
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real  and  personal  and  rights  of  action  of  the  judgment 
debtor  which  he  has  at  the  time  of  the  commencement 
of  the  supplementary  proceedings  vests  in  the  receiver. 
{First  Natl.  Bank  v.  Martin,  49  Hun,  571;  Sayles  v. 
Naylor,  5  N.  Y.  St.  Eep.  816;  Matter  of  Wilds,  6  Abb. 
N.  C.  307).  The  title  to  real  property  passes  without  a 
conveyance.  {Wing  v.  Disse,  15  Hun,  190;  Sayles  v. 
Naylor,  supra;  cases  cited,  section  3,  supra).  Scott  v. 
Elmore  (10  Hun,  68),  to  the  contrary  is  overruled.  The 
title  which  he  acquires  to  real  property  is,  however,  a 
qualified  one,  in  the  nature  of  security  for  the  judgment 
creditor,  and  does  not  divest  the  judgment  debtor  of  his 
legal  title;  and  the  receiver  acquires  no  title  whatever 
by  filing  a  copy  of  the  order  appointing  him  in  the 
county  in  which  the  land  is  situated  unless  the  judg- 
ment creditor  has  obtained  a  lien  upon  the  land  by 
docketing  the  judgment  in  such  county,  and  has  ex- 
hausted his  legal  remedy  by  execution  against  the  prop- 
erty. {Faneuil  Hall  Nat.  Bank  v.  Bussing,  147  N.  Y. 
665 ) .  He  acquires  by  his  appointment  no  right  to  sell 
such  real  property.  His  interest  therein  is  merely  the 
right  to  take  possession  of  the  property  for  the  purpose 
of  satisfying  the  judgment,  and  is  subject  to  be  termi- 
nated by  a  sale  of  the  property  under  execution  and  a 
delivery  of  the  deed  to  the  purchaser,  or  by  the  expira- 
tion of  the  ten  years  during  which  the  judgment  is  a 
lien  on  the  property.  {Ghadeayne  v.  Gwyer,  83  App. 
Div.  403).  The  receiver  is  entitled  to  collect  the  rents 
of  such  real  property.  {Vermont  Marble  Co.  v.  Wilkes, 
30  N.  Y.  Supp.  381).  But  in  Whyte  v.  Denike  (53  App. 
Div.  425)  where  the  receiver  had  obtained  a  judgment 
setting  aside  as  fraudulent  a  deed  made  by  the  judg- 
ment debtor,  it  was  held  that  the  court  had  no  power  as 
against  the  vendee  to  compel  the  tenant  of  the  property 
to  attorn  to  the  receiver,  inasmuch  as  the  judgment 
setting  aside  the  deed  made  the  original  judgment 
(under  which  the  receiver  was  appointed)  a  lien  on 
the  land.  Where,  however,  the  judgment  debtor  con- 
veys his  real  property  to  the  receiver  in  obedience 
to  an  order,  the  effect  is  to  vest  the  entire  legal 
title  in  the  receiver;  the  only  right  remaining  in  the 
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judgment  debtor  is  the  right  to  call  the  receiver  tq 
account,  which  right  passes  to  the  executors  of  the  judg- 
ment debtor.  (Graham  v.  Lawyers  Title  Ins.  Co.,  20 
App.  Div.  440).  In  any  case,  the  receiver  only  takes 
the  same  interest  that  the  judgment  debtor  had  at  the 
commencement  of  the  proceedings.  {Masten  v.  Amer- 
man,  51  Hun,  244).  Where  before  a  recovery  of  the 
judgment  upon  which  the  supplementary  proceedings 
had  been  begun,  an  action  had  been  commenced  by  the 
judgment  debtor,  and  notice  of  the  pendency  of  the 
action  had  been  filed,  the  title  of  the  receiver  is  subject 
to  the  adjudication  in  that  action;  and  a  judgment  sub- 
sequently recovered  against  the  plaintiff  in  that  action 
is  superior  to  the  title  of  the  receiver.  [Spencer  v. 
Berdell,  45  Hun,  179).  A  receiver,  however,  does  not 
take  property  acquired  by  the  judgment  debtor  after  the 
commencement  of  the  proceedings.  (Dubois  v.  Cassidy, 
75  N.  Y.  298).  A  right  of  action  in  a  personal  tort 
which  is  not  assignable,  does  not  pass.  The  receiver 
takes  an  unassigned  right  of  dower  of  a  judgment  debtor 
who  is  a  widow.  (Sayles  v.  Naglor,  5  N.  Y.  St. 
Rep.  816).  He  taJies  the  distributive  share  of  the 
judgment  debtor  as  next  of  kin  in  the  personal  estate 
of  his  ancestor,  or  a  legacy  which  has  been  bequeathed 
to  him  and  not  paid.  ( O'Connor  v.  Mechanics'  Bank,  18 
N.  Y.  St.  Eep.  88 ;  54  Hun,  272 ;  revd.  on  another  ground, 
124  N.  Y.  324).  A  seat  of  the  judgment  debtor  in  the 
New  York  Cotton  Exchange  passes  to  the  receiver 
(Powell  v.  Waldron,  89  N.  Y.  328) ;  and  also  a  seat  in 
the  Consolidated  Stock  and  Petroleum  Exchange.  (Leg- 
gatt  v.  Waller,  39  Misc.  408).  Chattels  which  have  been 
mortgaged  by  the  debtor,  by  a  mortgage  that  was  not 
filed  at  the  time  of  the  service  of  the  order  for  the  ex- 
amination, pass  to  the  receiver,  free  from  the  lien  of  the 
mortgage.  (Clark  v.  Gilbert,  10  Daly,  317).  The  case 
of  Gardner  v.  Smith  (29  Barb.  68),  which  holds  to  the 
contrary,  was  decided  under  the  code  of  procedure,  and 
is  not  now  the  law.  If  a  levy  has  been  made  on  personal 
property,  before  the  commencement  of  the  proceedings, 
the  receiver  takes  subject  to  that  levy.  (Becker  v.  Tor- 
rance, 31  N.  Y.  631).     If  chattels  have  been  mortgaged 
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by  the  debtor  by  a  valid  mortgage,  and  reduced  to  pos- 
session by  the  mortgagee  before  the  commencement  of 
the  proceedings,  the  receiver  takes  the  equitable  right 
of  the  debtor,  only.  {Campbell  v.  Fish,  8  Daly,  162). 
But  where,  from  failure  to  file  a  chattel  mortgage,  it  is 
void  as  to  creditors,  and  the  mortgagee  takes  possession 
of  the  mortgaged  property  and  sells  the  same  under  his 
mortgage,  and  one,  who  was  a  creditor  at  the  time  the 
mortgage  was  given,  recovers  judgment  after  the  sale 
has  taken  place,  a  receiver  appointed  in  proceedings 
supplementary  to  execution  upon  such  judgment  may 
maintain  an  action  in  equity  against  the  mortgagee  to 
set  aside  the  mortgage  and  to  recover  the  property  or  its 
value  {Stephens  v.  Perrine,  143  N.  Y.  476;  Brunne- 
mer  v.  Cook  and  Bernheimer  Co.,  89  App.  Div.  406) ; 
but  may  not  maintain  an  action  at  law  against  the  mort- 
gagee for  the  conversion  of  the  property.  {Stephens  v. 
Meriden  Britannia  Co.,  160  N.  Y.  178).  The  receiver 
cannot  forcibly  take  property  in  the  possession  of  third 
persons,  claiming  to  own  it,  although  it  may  belong  to 
the  judgment  debtor.  {Dewey  v.  Finn,  18  Wk.  Dig. 
558 ) .  Where  the  property  is  covered  by  a  chattel  mort- 
gage, which  was  past  due  at  the  date  of  the  appoint- 
ment, the  judgment  debtor  will  not  be  compelled  to  de- 
liver possession  of  the  property  to  the  receiver.  ( Tinkey 
V.  Langdon,  13  Wk.  Dig.  384).  Real  estate  which  is 
situated  outside  of  the  state,  does  not  pass  to  the  re- 
ceiver. {Smith  V.  Tozer,  42  Hun,  22).  The  judge  who 
appoints  the  receiver  cannot  order  such  real  estate  to 
be  conveyed  by  the  judgment  debtor.  (Id.).  The  rule 
under  the  code  of  procedure,  seems  to  have  been  dif- 
ferent. {Fenner  V.  Sanhorn,  37  Barb.  610).  But  while 
the  judge  who  appoints  the  receiver  has  no  authority  to 
require  the  judgment  debtor  to  convey  to  him  real  estate 
situated  outside  of  the  state,  yet  the  court,  by  virtue  of 
its  general  equity  powers,  if  it  has  jurisdiction  of  the 
person  of  the  judgment  debtor,  may  require  such  con- 
veyance. {Fenner  v.  Sanborn,  supra;  Smith  v.  Tozer, 
supra;  First  Natl.  Batik  v.  Martin,  49  Htin,  571;  but 
see  Faneuil  Hall  Nat.  Bank  v.  Bussing,  147  N.  Y.  665). 
The  receiver  does  not  take  the  cause  of  action  of  the 
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debtor,  for  a  conversion  of  property  which  is  exempt 
from  execution.  {Andreios  v.  Rowan,  28  How.  Pr.  126). 
It  was  suggested  in  ^lallory  v.  Norton  (21  Barb.  424) 
that,  if  the  debtor  brought  an  action  to  recover  the  value 
of  such  property,  and  obtained  a  judgment,  it  became  a 
debt  due  to  such  judgment  debtor,  and  passed  to  the  re- 
ceiver ;  and  it  was  said  that  if  the  debtor  wished  to  keep 
the  exempt  property  exempt,  he  should  have  brought 
replevin  for  it,  and  obtained  the  precise  property;  but 
this  view  was  repudiated  in  the  case  of  Tillotson  v. 
Wolcott  (48  N.  Y.  188),  in  which  it  was  held  that  a 
judgment  recovered  by  the  debtor  for  an  unlawful  levy 
and  sale  of  exempt  property  did  not  pass  to  the  receiver ; 
and  the  proceeds  of  such  judgment  would  be  protected 
in  the  hands  of  the  judgment  debtor  for  at  least  a  suffi- 
cient time  to  enable  him  to  again  purchase  the  exempt 
property.  The  judgment  debtor  will  not  be  required  to 
deliver  to  the  receiver  the  possession  of  real  estate  to 
which  he  has  title,  on  which  the  judgment  is  a  lien ;  the 
remedy  of  the  creditor  in  such  case  is  to  issue  an  execu- 
tion on  his  judgment,  and  sell  the  real  estate  in  the 
usual  way.  (Bunn  v.  Daly,  24  Hun,  526;  Albany  City 
Bank  V.  Gay  nor,  67  How.  Pr.  421) .  The  tenants  of  such 
real  property  may,  however,  be  compelled  to  pay  the 
rents  to  the  receiver.  (Vermont  Marble  Go.  v.  Wilkes, 
30  N.  Y.  Supp.  381).  The  receiver  represents  not  only 
the  debtor,  but  the  judgment  creditor  at  whose  instance 
he  was  appointed.  {Bostwick  v.  Menck,  40  N.  Y.  383; 
Kennedy  V.  Thorp,  51  Id.  174) .  He  may  bring  an  action 
to  set  aside  a  fraudulent  assignment  of  property  by  the 
debtor  [Bostwick  v.  Menck,  sn,pra),  or  to  recover  back 
property  or  its  proceeds  fraudulently  transferred  by 
the  debtor  (Mandeville  v.  Avery,  124  N.  Y.  376)  ; 
but  in  those  actions  he  stands  in  the  place  of  the 
creditor,  and  if  the  creditor  has  in  any  way  estopped 
himself  from  maintaining  such  an  action,  the  re- 
ceiver is  also  estopped.  {Kennedy  v.  ThOrp,  51  N.  Y. 
174).  It  is  doubtful  whether  the  provisions  of  chapter 
314  of  the  laws  of  1858,  now  embraced  in  Personal 
Property  Law,  §  7,  and  Eeal  Property  Law,  §  242  (see 
chapter  LVIII,  art.  1,  §  1,  supra),  whereby  executors, 
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receivers  and  others  may  disaflQrin  and  treat  as  void 
the  fraudulent  acts  of  those  whose  estates  they  hold  in 
trust,  apply  to  receivers  in  supplementary  proceedings 
or  in  any  way  enlarge  their  powers  {Stephens  v.  Meri- 
den  Britannia  Co.,  160  N.  Y.  178) ;  and  whether  an  un- 
filed chattel  mortgage  must  necessarily  be  considered  a 
fraudulent  transfer  within  the  meaning  of  those 
statutes.  (Sheldon  v.  Wickham,  161  N.  Y.  500).  In 
any  case,  the  receiver  can  only  recover  so  much  as  may 
be  necessary  to  pay  the  judgment  upon  which  he  was 
appointed,  and  the  expenses  of  his  trust.  (Bostioick  v. 
Menclc,  40  N.  Y.  383).  A  receiver  may  also  maintain 
an  action  to  recover  back  usurious  interest  which  has 
been  paid  by  the  debtor ;  and  in  such  an  action  the  judg- 
ment debtor  is  not  a  necessary  party  defendant.  (Palen 
V.  Bushnell,  18  Abb.  Pr.  301;  revd.  on  another  point, 
46  Barb.  24).  He  may  also  bring  any  suits  which  are 
necessary  to  collect  debts  which  have  been  transferred 
to  him,  and  to  protect  property  in  his  possession  as  re- 
ceiver. His  duties  are  practically  the  same  as  a  receiver 
appointed  by  a  court  of  equity  in  a  judgment  creditor's 
action.  {Matter  of  Inglehart,  1  Sheld.  514;  see,  also, 
vol.  I,  p.  717 ) .  Where  the  wife  has  disposed  of  her  prop- 
erty by  a  will,  so  as  to  divest  her  husband  of  all  interest 
in  the  estate,  the  receiver  of  the  husband  has  no  such 
interest  in  the  property  as  to  entitle  him  to  contest  the 
probate  of  the  will.  {Matter  of  Brown,  47  Hun,  360). 
A  receiver  cannot  maintain  an  action  to  reach  any  sur- 
plus income  coming  to  the  judgment  debtor  under  a 
trust  created  by  a  person  other  than  the  judgment 
debtor  himself  {Levey  v.  Bull,  47  Hun,  350;  Matter  of 
Seymour,  76  App.  Div.  300)  ;  but  the  judgment  creditor 
must  himself  proceed  by  a  direct  action.  ( Id. ;  Wetmore 
V.  Wetmore,  149  N.  Y.  520).  Neither  can  a  receiver 
maintain  an  action  to  enforce  a  trust  created  for  the 
benefit  of  creditors  under  the  provisions  of  section  74 
of  the  Eeal  Property  Law — formerly  1  Rev.  Stat.  728, 
§  52.  {Underwood  v.  Sutcliffe,  77  N.  Y.  58).  But 
where  the  judgment  debtor,  after  the  conveyance  men- 
tioned in  that  section,  has  fraudulently  advanced  the 
money  to  put  permanent  improvements  on  such  real 
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estate,  the  receiver  may  maintain  an  action  to  recover 
the  amount  of  such  improvements.  ( Underwood  v.  Sut- 
dliffe,  supra;  s.  c.^,  21  Hun,  357,  360).  A  receiver  can- 
not maintain  an  action  to  recover  on  a  policy  of  insur- 
ance made  for  the  benefit  of  the  wife  of  the  judgment 
debtor  upon  his  life,  even  if  the  premiums  paid  are  in 
excess  of  five  hundred  dollars.  {Hasten  v.  Amerman, 
51  Hun,  244;  s.  c,  21  N.  Y.  St.  Rep.  222).  The  title 
acquired  by  the  receiver  in  policies  upon  the  debtor's 
life,  owned  by  the  debtor,  is  not  limited  to  their  sur- 
render value  at  the  time  of  his  appointment ;  and  if  the 
policies  are  kept  in  force  by  the  insured,  the  receiver 
is  entitled,  on  their  becoming  due,  either  by  the  expira- 
tion of  their  term  or  by  the  death  of  the  insured,  to  the 
amount  due  upon  them,  not  exceeding  the  amount  of  the 
judgment  represented  by  him.  {Reynolds  v.  Aetna  Life 
Ins.  Co.)  160  N.  Y.  635).  Where  a  receiver  is  appointed 
in  two  separate  actions  against  a  judgment  debtor,  the 
rents  of  real  property  must  be  applied  to  that  judgment 
first,  which  is  a  prior  lien  on  the  land.  It  was  held  in 
Branch  v.  Harrington  (49  How.  Pr.  196)  that  it  was 
irregular  for  the  receiver  in  supplementary  proceedings 
to  employ  the  attorney  of  the  judgment  creditor  in  the 
action ;  and  for  that  reason  a  motion  by  the  defendants 
to  set  aside  the  summons  was  granted.  But  in  a  sub- 
sequent case  {Baker  v.  Yan  Epps,  60  How.  Pr.  79;  22 
Hun,  460)  the  decision  in  that  case  was  overruled;  and 
it  was  held  that  the  receiver  was  at  liberty  to  employ  the 
attorney  of  the  party  for  whose  benefit  the  proceedings 
were  instituted.  A  receiver  may  be  substituted  as  plain- 
tiff in  an  action  brought  by  the  debtor  before  his  ap- 
pointment {Matter  of  Wilds,  6  Abb.  N.  O.  307) ;  but  it 
is  in  the  discretion  of  the  court  whether  that  substitu- 
tion will  be  allowed,  or  whether  the  receiver  will  be 
required  to  conduct  the  action  in  the  name  of  the 
original  plaintiff.  {Matter  of  Lansing,  17  Wk.  Dig. 
288).  A  receiver  should  in  all  cases  obtain  leave  of  the 
court  to  sue,  before  bringing  the  action.  (Vol.  I,  p. 
130).  As  to  the  requirements  of  security  for  costs  by 
the  receiver,  see  vol.  II,  p.  525. 
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In  an  action  brought  by  the  receiver,  he  must  show  a 
valid  appointment  as  such,  from  a  court  or  judge  having 
jurisdiction  to  make  it.  The  production  and  proof  of 
an  order,  however,  made  by  a  court  or  judge  authorized 
by  law  to  make  it  in  supplementary  proceedings,  and 
reciting  the  facts  necessary  to  give  such  court  or  judge 
jurisdiction  to  act  in  the  proceedings,  furnishes  conclu- 
sive evidence  of  the  regularity  of  such  an  order,  when 
questioned  collaterally ;  and  prima  facie  evidence  of  the 
existence  of  such  necessary  facts  conferring  jurisdiction. 
{Wright  v.  Nostrand,  94  N.  Y.  31,  45).  As  to  the  costs 
in  actions  by  or  against  receivers,  see  vol.  II,  pp.  571, 
574. 

Sec.    6.   'When  title  of  receiver  esctends  back  by  relation. 

Where  the  receiver's  title  to  personal  property  has  be- 
come vested,  as  prescribed  in  section  2468,  it  also  ex- 
tends back,  by  relation,  for  the  benefit  of  the  judgment 
creditor,  in  whose  behalf  the  special  proceeding  was 
instituted,  as  follows : 

1.  Where  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  or  a  warrant,  requiring  the 
sheriff  to  arrest  him  and  bring  him  before  the  judge,  has 
been  served,  before  the  appointment  of  the  receiver  or 
the  extension  of  the  receivership,  the  receiver's  title  ex- 
tends back  so  as  to  include  the  personal  property  of  the 
judgment  debtor,  at  the  time  of  the  service  of  the  order 
or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as 
specified  in  the  foregoing  subdivision,  but  an  order  has 
been  made,  requiring  a  person  to  attend  and  be  ex- 
amined, concerning  property  belonging,  or  a  debt  due, 
to  the  judgment  debtor,  the  receiver's  title  extends  to 
personal  property  belonging  to  the  judgment  debtor, 
which  was  in  the  hands  or  under  the  control,  of  the  per- 
son or  corporation  thus  required  to  attend,  at  the  time 
of  the  service  of  the  order;  and  to  a  debt  then  due  to 
him  from  that  person  or  corporation. 

3.  In  every  other  case,  where  notice  of  the  application 
for  the  appointment  of  the  receiver  was  given  to  the 
judgment  debtor,  the  receiver's  title  extends  to  the  per- 
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sonal  property  of  the  judgment  debtor,  at  the  time  when 
the  notice  was  served,  either  personally,  or  by  complying 
Avith  the  requirements  of  an  order,  prescribing  a  sub- 
stitute for  personal  service. 

4.  Where  the  case  is  Avithin  two  or  more  of  the  fore- 
going subdivisions  of  this  section,  the  rule  most  favor- 
able to  the  judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  good  faith,  without  notice,  and  for  a  valuable  con- 
sideration ;  or  the  payment  of  a  debt  in  good  faith,  and 
without  notice. 

5.  No  person  shall  be  appointed  a  receiA'er  in  this 
state  who  is  not  a  resident  thereof,  nor  shall  any  person 
continue  to  act  as  receiver  after  he  ceases  to  be  a  resi- 
dent thereof,  and  the  judgment  creditor  may  apply  to 
the  court  or  judge  that  appointed  such  receiver,  within 
thirty  days  after  said  receiver  ceases  to  be  a  resident  of 
this  state,  for  the  appointment  of  another  person  in  his 
place,  upon  such  notice  to  the  persons  interested  as  the 
court  or  judge  may  direct.     (Co.  Civ.  Proc.  §  2469). 

Although  the  receiver  is  vested  with  all  the  right,  title 
and  interest  of  the  judgment  debtor,  as  of  the  time  when 
the  preliminary  order  was  served,  he  gets  no  greater 
rights  than  his  judgment  debtor  could  enforce;  and 
when  creditors  have  under  any  authority  given  by  law, 
asserted  a  claim  to  a  debt  due  to  the  judgment  debtor, 
and  acquired  a  lien  upon  it,  before  the  lien  of  the  supple- 
mentary proceedings,  their  rights  are  superior  to  those 
of  the  receiver.  (McCorkle  v.  H  err  man,  22  N.  Y.  St. 
Kep.  519;  reversed  on  another  ground,  117  N.  Y.  302). 
The  exception  made  by  section  2469  in  favor  of  pur- 
chasers in  good  faith  and  for  value,  extends  to  a  pur- 
chaser of  promissory  notes,  even  though  past  due  (Mat- 
ter of  Glover,  154  N.  Y.  443)  ;  but  the  protection 
afforded  refers  only  to  a  purchase  or  payment  made 
prior  to  the  filing  of  the  order  appointing  the  receiver. 
(Fitz Patrick  v.  Moses,  34  App.  Div.  242).  Where,  after 
the  institution  of  supplementary  proceedings  but  before 
the  appointment  of  a  receiver  therein,  a  junior  judg- 
ment creditor,  having  a  judgment  of  a  court  not  of 
record,  issues  execution  and  sells  chattels  of  the  judg- 
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ment  debtor,  without  knowledge  of  the  pendency  of  such 
proceedings,  the  receiver  cannot  recover  from  him  the 
avails  of  the  execution  sale.  {Droege  v.  Baxter,  69  App. 
Div.  58;  affd.  without  op.,  171  N.  Y.  654).  Personal 
property  mortgaged  by  the  judgment  debtor  before  the 
order  for  the  examination  was  made,  goes  to  the  re- 
ceiver, if  the  mortgage  was  filed  after  the  service  of  the 
order  of  examination.  {Glark  v.  Gilbert,  10  Daly,  317). 
With  regard  to  chattel  mortgages,  not  duly  filed,  but 
filed  before  the  service  of  the  order,  see  section  5  of  this 
article,  ante.  This  section,  as  will  be  noticed,  refers 
only  to  personal  property.  It  settles  a  question  which 
was  disputed  for  a  long  time  under  the  code  of  proce- 
dure as  to  the  time  from  which  the  receiver  takes  title, 
by  establishing  the  rule  that  his  title  in  all  cases  relates 
to  the  service  of  the  order  and  not  to  the  time  of  grant- 
ing it. 

Sec.    7.    Extending  receivership. 

Only  one  receiver  of  the  property  of  the  judgment 
debtor  shall  be  appointed.  Where  a  receiver  thereof  has 
already  been  appointed,  the  judge,  instead  of  making 
the  order  prescribed  in  section  2464  of  the  code,  must 
make  an  order,  extending  the  receivership  to  the  special 
proceeding  before  him.  Such  an  order  gives  to  the 
judgment  creditor  the  same  rights,  as  if  a  receiver  was 
then  appointed  upon  his  application ;  including  the  right 
to  apply  to  the  court  to  control,  direct  or  remove  the 
receiver,  or  to  subordinate  the  proceedings  in  or  by 
which  the  receiver  was  appointed,  to  those  taken  under 
his  judgment.     (Co.  Oiv.  Proc.  §  2466). 

Section  2466  above  quoted,  applies  only  to  receivers 
appointed  in  supplementary  proceedings.  Where  a 
judgment  creditor's  action  is  brought,  the  court  is  not 
compelled  by  that  section  to  appoint  as  receiver  in  that 
action  the  same  person  who  is  receiver  in  the  supple- 
mentary proceedings.  ( 8tate  Bank  of  Syracuse  v.  Gill, 
23  Hun,  410).  The  judgment  debtor  should  in  all  cases 
have  notice  of  the  motion  to  extend  the  receivership. 
{Benjamin  v.  Myers,  3  N.  Y.  St.  Rep.  284).  The  re- 
ceivership cannot  be  extended  after  the  death  of  the 
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judgment  debtor.  {Matter  of  Tribune  Association,  13 
Misc.  326).  Mere  delay  on  the  part  of  the  creditor 
instituting  the  prior  proceedings  does  not  of  itself  com- 
pel the  court  to  subordinate  such  proceedings  to  those 
subsequently  begun  by  another  creditor.  {N.  Y.  Loan 
&  Improvement  Go.  v.  De  Navarro,  38  Misc.  436). 

Sec.    8.    Control  of  court  over  receiver. 

A  receiver,  appointed  as  prescribed  in  this  proceeding, 
is  subject  to  the  direction  and  control  of  the  court  out  of 
which  the  execution  was  issued.  Where  an  order  has 
been  made,  extending  a  receivership  to  a  special  pro- 
ceeding founded  upon  a  subsequent  judgment,  the  con- 
trol over,  and  direction  of,  the  receiver,  with  respect  to 
that  judgment,  remain  in  the  court  to  whose  control  and 
direction  he  was  originally  subject.  (Co.  Oiv.  Proc. 
§  2471).  See,  also,  vol.  1,  p.  721.  Under  the  code  of 
procedure,  it  was  held,  that  a  county  judge  who  had 
appointed  a  receiver  in  an  action  in  the  supreme  court, 
could  accept  his  resignation  and  appoint  his  successor 
(Wing  V.  Disse,  15  Hun,  190) ;  it  is  very  doubtful 
whether  that  case  is  correct;  and  it  is  believed  that  such 
an  action  can  only  be  taken  by  the  court  out  of  which 
the  execution  was  issued,  upon  which  the  receiver  was 
appointed.  With  the  appointment,  the  authority  of  the 
judge  ends ;  the  receiver  is  thereafter  subject  to  the  con- 
trol of  the  court  in  which  the  judgment  was  obtained, 
or  if  the  judgment  was  upon  a  transcript  from  a  jus- 
tice's court,  filed  in  the  clerk's  office,  he  is  then  subject 
to  the  control  and  direction  of  the  county  court.  {Pool 
V.  Safford,  14  Hun,  369).  The  judge  cannot  make  an 
order  requiring  the  receiver  to  account.  {Pool  v. 
Safford,  supra).  The  court  has  no  power  without  per- 
sonal notice  to  the  judgment  debtor,  to  make  an  order 
directing  a  receiver  in  supplementary  proceedings  to 
apply  any  portion  of  the  funds  coming  to  his  hands  as 
such  receiver,  to  the  payment  of  judgments  other  than 
that  under  which  he  was  appointed,  or  to  which  his 
receivership  has  been  extended.  {Goddard  v.  8tiles, 
90  N.  Y.  199 ) .  Where  a  savings  bank  has  paid  to  the 
receiver  in  supplementary  proceedings,  money  deposited 
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with  it  to  the  credit  of  the  judgment  debtor  and  an- 
other, and  an  action  is  afterwards  brought  by  such  other 
person  to  recover  the  amount  of  said  deposits,  the  court 
has  no  power  to  require  the  receiver  to  indemnify  the 
bank  against  costs,  damages  or  expenses  to  which  it  may 
be  subjected  in  such  action,  or  to  pay  the  money  back. 
{Galster  v.  Syracuse  Sao.  Bank,  29  Hun,  594).  Where 
the  receiver  innocently  took  possession  of  a  liquor  tax 
certificate  issued  to  the  judgment  debtor,  and,  pursuant 
to  orders  of  the  court,  sold  the  same  and  distributed  the 
avails,  it  was  held  that  he  was  not  liable  for  conversion 
to  the  true  owner.  (Ochs  v.  Pohly,  87  App.  Div.  92). 
The  payment  of  the  judgment  does  not  ipso  facto  dis- 
charge the  receiver.  {Crook  v.  Findley,  60  How.  Pr. 
375).  In  Eolton  V.  Robinson  (59  App.  Div,  45)  after 
the  judgment  had  been  collected  in  full  by  a  second 
execution  issued  after  the  appointment  of  the  receiver, 
the  court  made  an  order  fixing  the  receiver's  fees  and 
directing  the  judgment  debtor  to  pay  such  fees  to  the 
receiver  and  also  the  costs  previously  awarded  to  the 
judgment  creditor.  The  court  has  power  to  fix  the  com- 
pensation of  the  receiver;  and  in  so  doing  it  is  not  con- 
fined to  the  compensation  fixed  by  statute  for  other  trus- 
tees. {Baldwin  v.  Easier,  34  N.  Y.  Super.  Ct.  Rep.  274; 
see  vol.  I,  p.  724). 
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ABATEMENT  OF  ACTION  OR  SPECIAL  PROCEEDING: 

none,  if  cause  of  action  or  right  to  relief  survives I  807 

test  whether  cause  of  action  survives I  808 

for  wrongs  to  property  rights  and  interests I  808 

what  actions  do  not  abate I  809 

what  actions  do  abate I  812 

on  death  of  party  jointly  liable I  811 

none,  by  marriage    I  812 

if  party  imprisoned  in  State  prison I  813 

against  corporation,  by  dissolution  of I  809,  824 

when  court  may  order  action  abated I  829 

none  after  verdict,  etc I  829 

when  action  foir  personal  injury  does  not  abate I  830 

for    admeasurement    of    dower Ill  102 

replevin  does  not  abate Ill  239 

ACCOUNT : 

limitation  of-  action  on I  111 

how  alleged  in  pleading I  326,  351 

copy  of,  see  Bill  of  Items. 

ACCOUNTING: 

in  action  to  dissolve  corporation Ill  334 
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taking,  not  judicial  act 

what,  prevents  running  of  statute  of  limitations 

what,  sufficient  to  prevent  running  of  statute 
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may  be  noticed  for  trial  at  adjourned  terms I  11 
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when  Supreme  Court  may  remove  to  itself I  67 

defined I  80 

forms  of,  abolished    I  SO 

limitation  of,  see  Limitation  of  Action. 

parties  to,  see  Parties. 

commenced  by  service  of  summons I  189 

when  jurisdiction  acquired  in I  189 

of  replevin,  when  jurisdiction  acquired  in ,. .     I  190 

when  judgment  in,  may  be  taken  without  application 

to  court ,    I  193 

on  bond  or  undertaking,  before  whom  brought I  304 

consolidation  of,  see  Consoudation  of  Actions. 
when  court  may  direct  that  one  action  abide  event  of 

another I  307 

dismissal  for  neglect,  see  Dismissal. 
how  far  barred  by  counterclaim  in  previous  action ....     I  455 

in  what,  order  of  arrest  granted,  see  Aebest  and 
Bail. 
when  prosecution  of,  will  be  restrained  by  injunction..     I  558 

on  undertaking,  given  on  obtaining  injunction I  605 

to  foreclose  mechanic's  lien,  receiver  in I  705 

severance  of,  when  part  of  claim  admitted I  764 

abatement  of,  see  Abatement  of  Action. 

continuance  of,  see  Continuance  of  Action. 

substitution  of  party  in,  on  transfer  of  interest I  822 

distinction  between  local  and  transitory II  132 

place  of  trial  of,  brought  in  local  court,  how  changed.  . .   II    147-150 

what,  triable  by  the  court II    217-218 

costs  in,  see  Costs. 

for  the  various  different  actions,  see  the  respective 
names  thereof,  such  as  Ejectment,  Paetition, 

FOBECLOSTJEE  OF  MORTGAGE,   ADMEASUREMENT   OF 

DowEEi,  Replevin,  Waste,  Nuisance,  etc. 
for  strict  foreclosure,  see  Strict  Poreclosure. 
to  foreclose  lien,  see  Liens,  and  Mechanics  Lien. 

against  person  holding  over Ill  198 

for  timber  cut  by  trespasser Ill    199-201 

against  forcible  ejectors .Ill  201 

to     annul     a     marriage,     see     Matrimonial 

Actions. 
for  divorce,  see  Matrimonial  Actions. 
to  subject  fund,  held  in  trust  for  husband,  to  pay- 
ment of  alimony   Ill  280 

by  or   against   corporation,   see  Corporation. 
against  officer  of  corporation,  see  Corporation. 
to  dissolve  or  annul  corporation,  see  Corpora- 
tion. 
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by  or  against  executors  or  adminiatratora,  see 

EXECTJTOES  AND  ADMINISTRATORS. 

for  legacy  or  distributive  share,  see  Executors 
AND  Administrators. 
by  creditor  of  decedent  against  next  of  kin,  legatee, 

heir   or   devisee    Ill  369 

See,  also,  Decedent. 

to  establish  a  will Ill  385 

See,  also.   Will. 

for  the  construction  of  a  will Ill  392 

See,  also.   Will. 

to  determine  validity  of  probate  of  will Ill  395 

See,  also.   Will. 
by  judgment   creditor,   see  Judgment   Credi- 
tor's Action. 
by  or  against  unincorporated  associations  or  mem- 
bers thereof Ill  435 

See  Joint  Stock  Association. 
of  taxpayer,  to  prevent  waste,  see  Taxpayer. 
against  or   between   joint  debtors,   see  Joint 
Debtors. 
against   partner   not   sued   when  judgment   taken 

against  others Ill  466 

against  usurper  of  office  of  franchise Ill  473 

jSiee,  also.  Usurper  of  Gefice. 

ADDITIONAL  ALLOWANCE: 

application  for,  after  verdict II  383 

cannot  be  given  in  special  proceedings  ordinarily II  566 

when  a  matter  of  right II  619-621 

when  a  matter  of  discretion II  622-632 

See  Costs. 

ADJOUENMENT: 

of  courts  of  record   I      4,    II 

in  absence  of  judge I     11,    12 

ADMEASUREMENT  OP  DOWER: 

history  and  nature  of  proceeding Ill  101 

what  courts  have  jurisdiction  of Ill  102 

who  may  maintain  action  for Ill  102 

widow's  right  not  barred  by  receipt  of  rent  after  hua- 

band's  death Ill  102, 108 

when  demand  of  dower  necessary  before  action Ill  102, 107 

when  action  for,  abates Ill  103 

when  may  be  had  in  action  to  compel  determination 

of  claim  to  real  property Ill  103 

who  proper  defendants  in   Ill    103-104 
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ADMEASUREMENT  OF  DOWER — (continued):                  vol.  page. 

■what  may  be  recovered  in  action  for   Ill  104-106 

gross   sum  in  lieu  of   dower ; .  .  .  .Ill  104,  108 

110 

damages  for  withholding  dower Ill  104,  106 

dower  in  mortgaged  premises Ill  105 

pleadings    in    action    for Ill  107-108 

what  must  be  stated  in  complaint Ill  107 

answer,  what  to  contain Ill  107 

receiver  may  be  appointed  in  action  for Ill  108 

waste  may  be  restrained  in  action  for Ill  108 

survey  may  be  ordered  in  action  for Ill  108 

proceedings  in  action  for,  how  governed Ill  108 

action  for,  how  triable Ill  108 

verdict  in  action  for   Ill  108 

judgment  in  action  for,  how  taken  by  default Ill  108 

when  plaintiff  may  take  gross  sum Ill  108-109 

how  such  sum  ascertained Ill  109-110 

when  plaintiff  may  take  distinct  parcel Ill  111 

of  what  widow  to  be  endowed Ill  110,  113- 

115 

of   aliened   lands    Ill  110,  114 

when  to  be  free  from  lien  of  taxes Ill  114 

where   premises  mortgaged Ill  114 

where  actual  partition  cannot  be  made Ill  114-115 

where  husband's  interest  is  an  undivided  interest.  .Ill  115 

in  mines Ill  115 

interlocutory  judgment  in  action  for    Ill  110-112 

what  to  contain Ill  110 

when  actual  admeasurement  must  be  adjudged  in.  .Ill  111 
what  to   direct  where  property   is  vacant  or   im- 
proved   Ill  111 

when  sale  to  be  ordered  by Ill  112 

oommissioners  or  referee  for Ill  112-114 

all  must  meet  together Ill  112 

acts  of  majority,  when  all  meet,  valid Ill  112 

each  must  take  oath  to  be  filed  with  clerk Ill  113 

notice  of  meeting  to  be  given Ill  113 

how  dower  to  be  admeasured  by Ill  113-114 

duty   of,    when    actual    admeasurement    cannot   be 

made Ill  113 

may  employ  surveyor   Ill  114 

report  of,  what  to  contain Ill  115-116 

must  be  acknowledged  and  filed Ill  116 

need  not  be  entered  at  length  on  minutes ....  Ill  116 

when  may  be  set  aside Ill  116 

exceptions  need  not  be  filed  to Ill  116 

fees  and  expenses  of Ill  116-117 


INDEX. 


609 


ADMEASUREMENT  OP  DOWER— (coniimteiZ) :  vol. 

final  judgment  in  action  for Ill 

what  to  contain  after  admeasurement Ill 

what  to  contain  after  sale Ill 

referee  to  sell,  report  of Ill 

ascertainment  of  rights  and  interests  of  parties  after 

sale Ill 

sale  in  action  for,  by  what  provisions  governed Ill 

judgment  for  plaintiff  in  action  for,  enforceable  by  exe- 
cution   Ill 

stay  on  appeal   Ill 

right  of  widow  after  judgment Ill 

what  liens  attach  to  lands  set  off  to Ill 

what  actions  may  be  maintained  by  widow Ill 

proceedings  for,  against  claimant  of  dower Ill 

ADMINISTRATOR: 

temporary,  when  may  sue  and  be  sued I 

See  ExEctTTOKs  and  Administratobs. 
ADMISSION: 

of   service  of   papers I 

of  service  of  summons,  see  Summons. 
what  deemed  admitted  in  construction  of  pleading....     I 

in  pleading,  how  construed I 

in  pleading,  cannot  be  controverted I 

ADULTERY: 

;See  Matrimoniai,  Actions. 

ADVERSE  POSSESSION: 

See  Limitation  or  Action. 
ADVERTISEMENT : 

foreclosure  of  mortgage  by,  see  Eobeclostjee  of  Moet- 

GAQE. 

AFFIDAVIT: 

clerk  may  take   

of  service  of  summons,  what  must  appear  in 

for  substituted  service  of  summons,  what  must  show. . 

for  service  of  summons  by  publication,  what  must  ap- 
pear in 

how  to  be  entitled   

venue  must  be  stated  in 

name  of  deponent  must  be  stated  in 

when  more  than  one  deponent 

facts  only  to  be  stated  in 

doctrine  as  to  absolute  statements  in,  not  on  personal 
knowledge 

certain  words  necessary  in 

39 
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should  be  divided  in  paragraphs I 

must  be  signed  by  deponent I 

must  be   sworn   to    I 

what  necessary  in  jurat I 

statement  of  no  previous  application  in,  when  necessary.  I 

requisites  of,  on  application  to  extend  time I 

before  whom  taken,  within  the  State I 

before  whom  taken,  without  the  State I 

how   authenticated    I 

when    authentication    sufficient I 

replying    and    opposing I 

See,  also,  Deposition. 

to  obtain  order  to  show  cause I 

of  service  of  papers,  other  than  summons I 

when  to  be  filed I 

for  extension  of  time,  must  be  served  with  order I 

requisites  of,  by  surety  on  bond  or  undertaking I 

for  bill  of  particulars,  what  should  state .• I 

on  procuring  order  of  arrest I 

on  procuring  warrant  of  attachment I 

amendment   of    I 

See  the  various  actions  and  proceedings  in 
which  affidavits  are  used  under  the  respec- 
tive names  of  such  actions  and  proceedings, 

of  publication  by  printer,  "what  must  contain II 

AFFIDAVIT  OF  MERITS: 

when  necessary    

by  whom  made  

wha't  to  be  stated  in 

not  required  on  motion  to  vacate  tor  irregularity 

on  motion  to  change  place  of  trial I. 

to  prevent  inquest,  when  to  be  served 1. 

'AFFINITY  OF  JUDGE: 

when   disqualifies    I 

See  Judge. 

AGE  OF  CONSENT: 

action   to  annul   marriage  because  party  had  not  at- 
tained, see  Matrimonial  Action. 

AGENT: 

limitation  of  action  by  principal,  for  neglect  of I 

must  sue  in  name  of  principal I 

when  may  sue  in  his  own  name I 

when  verification  of  pleading  may  be  made  by I 

ALIMONY: 

See   Matrimonial  Actions. 
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AMENDMENT:                                                                             vol.  page. 

of  summons  I  193 

of  notice  of  pendency  of  action I  242 

of  notice  of  appeal,  when  not  allowed    I  297 

of  defective  undertaking,  when  allowed I  303 

of  pleading,  when  may  be  madte  of  course I  361 

new  causes  of  action  Inay  be  ■iei  up  by I  3^1 

what  may  be  made  of  colirse- I  361 

when  must  be  made  within  twenty  days I  362 

right  to  amend,  how  waived I  362 

what   is   amendment   of   course I  362 

effect  of   I  363 

amended  pleading  must  be  served I  363 

by  leave  of  court  before  trial I  364 

what  will  be  allowed I  364 

when  application  must  be  made  for   ., I  367 

reason  for,  must  be  shown I  367 

application  for,  must  be  upon  notice I  367 

copy  of  proposed  pleading  must  be  served I  367,  794 

order  for,  what  should  provide          I  367 

at  trial,  who  may  grant I  368 

rules  for    I  368 

what  will  be  allowed  at  trial , I  369 

what  is  material  variance I  370 

granting  of  application  for,  discretionary I  371 

terms  of  allowing   I  371 

of  pleading  after  trial,  when  allowed I  371 

may  be  made  by  appellate  court I  371 

what  will  be  allowed I  371 

after  demurrer,  see  Demuerer. 

of  technical  (Jefects  on  motion  to  vacate  attachment. ...  I  682 

of  oiler  of  compromise i  I  771 

what  may  be  amended I  776 

void  proceedings  cannot  be  amended I  777 

excuse  must  be  shown  on  application  for I  778 

delay,  ground  for  refusing I  778 

no  distinction  in  granting,  between  kinds  of  action. ...  I  778 
when  allowed  on  motion  to  vacate  proceedings  for  ir- 
regularity    I  779 

of  summons    I  779 

of  process  other  than  summons I  781 

of  judgment  roll,  on  offer  of  compromise I  783 

of  statement,  on  confession  of  judgment I  783 

of  judgment    I  784 

of  judgment  after  appeal I  786 

of  acknowledgments    I  787 

of   affidavits    I  787 

of  warrant  of  attachment. I  788 


612  INDEX. 

AMENDMENT— (continued):     ■                                              vol.  page. 

of  bonds  and  undertakings I  788 

of  cases   I  790 

of  commission  to  take  testimony I  791 

of  notice  of  appeal I  777,  791 

of  orders   , I  791 

of  petitions  I  792 

of   remittiturs    I  792 

of   returns    I  792 

of  sheriff's  certificates  and  deeds I  792 

of  verdicts  I  793 

application  for,  to  whom,  and  vphen  made I  794 

terms  of  granting  I  794 

what  may  be  made  by  court  only I  794 

mode  of  making  I  794 

effect  of  I  795 

after  trial  of  issues  of  law  , 11    272-273 

of  statement  for  confession  of  judgment II    760-761 

of  statement  on  submission  of  controversy II  771 

of  defective  appeal   II    789-790 

940,  941 
of  pleading  in  county  court  after  appeal  from  justice's 

court II  960 

of  case,  see  Case  and  Exceptions. 
of  pleading  after  interlocutory  judgment  on  demurrer, 

when  time  begins  to  rim II  276 

ANNULLING  MAHEIAGE: 

See  Matrimonial  Actions. 

AN8WEE: 

of  title,  within  what  time  made I  83 

defense  of  statute  of  limitations,  must  be  set  up  in. . . .     I  117 

when  must  be  served   I  235 

amendment  of,  see  Amendment. 

sham,  may  be  stricken  out I  381 

part  of  defense  cannot  be  stricken  out  as  sham I  382 

general  denial  in,  cannot  be  stricken  out  as  sham I  382 

what  is  sham  defense  in I  382 

falsity  may  be  shown I  383 

when  may  be  stricken  out  as  sham I  383 

when  required    I  425 

no  particular  form  of,  necessary I  426 

what  must  contain I  426 

what  may  be  denied I  427 

denial  in,  should  be  direct I  427 

general  denial,  what  is I  428 

what  may  be  proved  under I  432 

denial  on  information  and  belief,  when  good  in I  429 
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specific  denial,  what  is   430 

liow  parts  of  complaint  denied,  should  be  referred  to  in.     I  430 

denials,  "  except  as  admitted,"  etc.,  when  good I  430 

when  allegations  in,  are  not  a  denial I  432 

new  matter  in,  what  is I  434, 

may  be  pleaded  either  for  complete  or  partial  de- 
fense       I  434 

when  defense  of,  deemed  controverted  by  plaintiff . .     I  349 

defendant  may  interpose  all  defenses  in  one I  436 

defenses  may  be  inconsistent  in I  436 

when  defendant  will  be  required  to  elect I  437 

any  defense  existing  at  time  of,  may  be  pleaded  in. . . .     I  437 

partial  defenses  may  be  pleaded  in I  437 

what  is  partial  defense I  438 

matters  in  mitigation  of  damages  must  be  pleaded  in . .     I  438 

how  such  matters  to  be  pleaded I  439 

when  not  regarded  as  counterclaim I  454 

what  relief  must  be  demanded  in I  456 

when  demurrer  may  be  joined  with I  467 

when  objection  to  complaint  must  be  taken  by I  481 

when  objection  waived  by I  481 

judgment  for  plaintiff,  when  part  of  claim  admitted  by.     I  764 

when  discovery  granted  to  enable  party  to  frame I  837 

See  CouNTEEciAiM — Demtjeker — Satisfaction — Dis- 
covert OF  Books  and  Papers. 
courts   cannot  strike  out,  for  failure  to   comply  with 

order II  29 

in  ejectment   Ill  14-16 

what  may  be  proved  under  general  denial Ill  14 

other  defenses    Ill  15-16 

in  partition  Ill  48 

in  actions  for  admeasurement  of  dower Ill  107 

in  action  for  determination  of  conflicting  claims  to  real 

property Ill  179-181 

in  action  of  replevin Ill  216-217 

in  action  of  divorce Ill  274-275 

in   action   for    separation Ill  290-291 

in  action  by  creditor  of  decedent  against  next  of  kin  or 

legatee Ill  375 

in  action  by  creditor  of  decedent  against  heir  or  de- 
visee   Ill  381 

in  judgment  creditor's  action Ill  421 

in  action  to  charge  joint  debtor  not  served Ill  463-464 

in  action  against  usurper  of  ofBce  or  franchise Ill  457 
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from  order,  time  for,  how  limited I  279 

time  to  take,  cannot  be  extended I  297 

II  785 

how  extended  by  deatli  of  party I  297 

amendment  of  notice  of  I  778,  791 

irregularity  cannot  be  corrected  by I  801 

from  order  changing  place  of  trial II  169 

from  order  settling  issues II  230 

where  postponement  of  trial  refused II  255-257 

from  order  opening  inquest   II  265 

from  order  of  reference    II  419 

costs  of,  see  Costs. 

distinction  between,  and  writ  of  error  or  certiorari.  . ,  11  773-774 
every   determination    in    action   or    special    proceeding 

reviewable    by    II  774 

who  may  II  775-778 

party    cannot,    where    not    aggrieved    II  775-776 

nor  where  he  has  accepted  a,  benefit  under  the  judg- 
ment or  order  appealed  from   II  775 

corporation  is  aggrieved  by  order  requiring  one  of  the 

officers  to  be  examined  before  trial,  etc II  776 

when   creditor   or   stockholder   of   corporation  may,   in 

actions  to  dissolve  it   II  776 

777-778 

when  person  aggrieved,  who  is  not  party,  may II  776 

when  person  said  to  be  aggrieved  by  adjudication   ....  II  776-777 

what  is  waiver  of  right  to    II  780-782 

proceedings   where   adverse   party   dies  after   order   or 

judgment II  778-779 

when,  taken  after  death  of  adverse  party II  778 

proceedings  upon  death  of  party,  pending II  778-779 

how  parties   designated   in II  779 

how  papers  on,  entitled II  780 

notice  of,  what  to  contain II'  782-784 

on  appeal  from  final  judgment,  intermediate  order 

or  judgment  must  be  specified  in II  782,  783 

must  be  signed  by  attorney II  783 

how  to  be  served    II  788 

how  served,  if  attorney  for  adverse  party  dead  or 

removed     It  788 

from  what,  may  be  taken II  784-785 

cannot  be  taken  from  judgment  or  order  entered  by 

default II  784 

nor  from  a,  judgment  or  order  entered  by  consent.  .  II  784 
cannot  be  taken  from  decision  sustaining  or  over- 
ruling demurrer  II  734 

cannot  be  taken  from  order  of  judge,  until  entered.  II  784-785 
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time  to,  cannot  be  extended II  785 

time  to,  how  limited II  785-787 

when  double  time  allowed  to II  787 

when  taken  after  death  of  party  entitled  to II  787 

what  is  a  waiver  of  right  to  object  that  it  is  not  taken 

in  time    II  787-788 

when  and  what  defects  in  taking,  may  be  amended. ...   II  789-790 

when  any  amendment  may  be  allowed II  789 

defective  service  of  notice  may  be  amended II  789 

what  amendment  of  notice  allowed II  789-790 

when  security  required  upon II  791 

in  what  actions  need  not  be  given II  791-792 

how'  security  may  be  waived  by  respondent II  792 

when  the  court  may  limit  or  dispense  with  security 

upon II  792-793 

to  what  court  such  application  made II  793 

undertaking  to  perfect  appeal,  what  to  contain II  793-794 

undertaking  to  stay  proceedings II  794-804 

general  requirements    II  794-796 

must  be  filed  with  clerk II  796 

justification  of   sureties   upon II  796-797 

on  judgment  for  recovery  of  money  only II  797-799 

on  judgment  for  delivery  of  property II  799 

on  judgment  for  recovery  of  chattels II  799-800 

on  judgment  directing  a  conveyance II  800 

on  judgment  for  the  possession  of  real  property. ...   II  801-803 

on  appeal  from  judgment  of  affirmance II  803 

in  what  cases  need  not  be  given II  803 

deposit  in  lieu  of II  804 

when  new  undertaking  may  be  directed II  804-805 

when  proceedings  stayed  by II  806-808 

when  order  required  to  stay  proceedings II  806-808 

when  court  may  discharge  levy  after II  808 

action   on   undertaking   on II  808-810 

what  may  be  reviewed  on II  810-813 

what  intermediate  orders  may  be  reviewed  on,  from  final 

judgment  or  decree II  810-813 

what  questions  may  be  raised  upon II  813-817 

judgment  appealed  from  presumed  to  be  correct II  818 

appellant  must  show  error  in  judgment  on II  817 

judgment  only  reversed  on,  for  error  in  record II  821 

judgment  afiirmed  on,  unless  majority  for  reversal.  ...   II  822 

principles  of   determination   of II  817-822 

discretionary  order,  what  must  appear  to  reverse.   II  818 

must  be  heard  on  papers  used  in  court  below II  819 

when  record  evidence  may  be  received  on  hearing  of .   II  819 


616  INDEX. 

APPEAL — {continued)  :                                                             vol.  page. 
distinction  between  principles  of  determination  of, 

at  law  and  in  equity II  819-821 

error  in  admission  or  exclusion  of  evidence,  ground 

for  reversal  on II  819-820 

when  erroneous  charge  ground  for  reversal  on. . . .  II  820-821 
what  judgment  may  be   rendered   by   appellate   court 

upon II  822-825 

upon   appeal    from   single    judgment   for    sum    of 

money II  822 

where  there  are  distinct  items  making  up  a  money 

judgment II  822-823 

judgment  may  be  reversed  unless  respondent  con- 
sents to  reduction  or  increase II  823 

where  judgment  against  several  defendants II  823 

when  appellate  court  may  direct  judgment  absolute.  II  824 
appellate  court  must  order  new  trial  on  reversal  if 

respondent  may  recover  in  any  aspect II  824 

when  leave  to  plead  over  will  not  be  given  on  de- 
murrer   , II  276,  824 

what  order  made  on,  where  motion  denied  for  want 

of  power    II  825 

judgment   of   aflSrmance  not  to   award  the  relief 

granted  by  judgment  appealed  from II  825 

judgment  or  order  on,  how  enforced II  825-826 

when  docket  of  judgment  cancelled  or  amended  after 

appeal II  826 

dismissal  of  II  827 

must  be  made  upon  notice II  827 

must  be  made  to  appellate  court II  827 

who  may  move  to  dismiss II  827 

papers  upon  which  motion  made II  827 

when  motion  ew  parte  to  court  of  appeals II  828 

for  failure  to  give  undertaking  on  appeal  to  court 

of    appeals    II  828 

on  ground  of  failure  to  take  appeal  in  time 11  828 

to  court  of  appeals,  not  dismissed  for  failure  of 

appellant  to  notice  cause II  829 

for  what  delay  will  be  dismissed II  829,  860 

when,  from  discretionary  order  dismissed II  829 

when  appeal  to  court  of  appeals  may  be  from  an 

order  involving  facts,  appeal  dismissed II  829 

to  dismiss  appeal  in  court  of  appeals  for  failure  to 

serve  process  on  respondents II  829 

for  failure  to  give  stipulation  for  judgment  abso- 
lute    II  829 

for  failure  to  file  return II  860 

will  not  be  dismissed  for  defective  return II  861 
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for  failure  to  serve  ease II  862 

to  appellate  division,  when  will  be  dismissed II  830 

not  dismissed  because  ease  lias  been  abandoned ....   II  830 

when  dismissed  for  failure  to  serve  papers II  830 

905-906 

re-argument  of,  what  is II  331 

when  granted  in  court  of  appeals II  831 

when  granted  in  appellate  division II  831 

general  grounds  of II    831-832 

motions  for,  how  submitted II  832 

restitution  on,  when  appellate  court  may  order  on  re- 
versing or  modifying  judgment II    833-836 

granting  of  discretionary II    833-834 

appellate  division  order  granting,  not  reviewable  in 

court  of  appeals  II  834 

what  rights  may  be  restored II  834 

may  be  ordered  on  granting  new  trial II  834 

of  what  will  be  ordered  on  reversal  in  ejectment. .   II    834-835 

when  ordered  in  action  of  quo  warranto II  835 

by  what  court  restitution  ordered II  835 

direction  for  restitution  enforceable  by  execution  or 

by  contempt  proceedings   II  836 

undertaking  to  prevent  sale  of  real  estate  in  action 

for  specific  performance  of  contract,  etc II  833 

to  court  of  appeals,  see  Coubt  of  Appeals. 
to  appellate  division  from  inferior  court,  see 

Appet.t.ate  Division. 
to   supreme  court  from  city  court  of  city  of 

New  York,  see  Supreme  Cotibt. 
to  appellate  division  from  supreme  court,  see 

Appellate  Division. 
from  surrogate's  court,  see  Stjkrogate's  Couet. 
from  justice's  court,  see  Justice  of  the  Peace. 

from  judgment  in  partition Ill     99-100 

stay  of  proceedings  on,  in  action  for  admeasure- 
ment of  dower   Ill  119 

from  judgment  in  foreclosure Ill  133 

in  statutory  reference  of  disputed  claim Ill  367 

from  order  in  supplementary  proceedings. ..  .Ill    546-548 

568,  569 
from  order  appointing  receiver  in  supple- 
mentary proceedings   Ill  587 

See,   also,   Sopplementart   Proceed- 
ings. 
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when  defendant  may  appear  I  230 

within  what  time,  must  be  made I  230 

how    made     I  230 

what  constitutes  general I  230 

equivalent  to  personal  service  of  summons I  231 

gives  jurisdiction  of  person I  231 

does  not  give  jurisdiction  of  subject  matter I  232 

when  entitles  defendant  to  notice  of  subsequent  proceed- 
ings       I  232 

what  waived  by   I  233 

by  attorney,  good   I  232 

what  constitutes   special I  234 

effect   of    special I  234 

what  irregularity  waived  by  general I  804 

discontinuance  after,  see  DiscoNTiNUAliTCE. 
to  entitle  defendant  to  notice  of  application  for  judg- 
ment by  default  II  710-711 

APPELLATE  DIVISION: 

what  questions  raised  at,  on  verdict  subject  to  opinion 

of  court   II  342 

appeal   lies   to,    from   order   granting   or    denying   ref- 
erence   II  419 

appeal  lies  to,  from  refusal  to  resettle  case II  460,  467 

when  motion  for  new  trial  to  be  made  at II  384,  472 

504-511 
See  New  Tkial. 
order   granting   second   i^w   trial   in   ejectment  re- 
viewable in II  517 

appeal  lies  to,  from  order  granting  additional  allow- 
ance     II  631 

appeal  lies  to,  from  order  on  motion  for  nevr  taxation  II  655 

costs  on  appeal  to II  615-617 

application  for  judgment,  after  hearing  exceptions  at  11  741-742 

motion  on  judgment  subject  to  opinion  of  court II  743 

final  judgment  on  affirmance  of  interlocutory  judg- 
ment by II  743 

when  appeal  to,  will  be  dismissed II  830 

not  dismissed  for  failure  to  make  case II  830 

when  dismissed  for  failure  to  serve  papers II  830 

when  re-argument  granted  by II  831-832 

appeal  to,  from  judgment  or  order  of  inferior  court.  .  II  876-880 

from  what  judgment,  may  be  taken II  876,  878 

what  orders  reviewed  upon  appeal  to  from  judg- 
ment        II  876 

877-878 

must  be  specified  in  notice  of  appeal  to II  877 
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what  orders  may  be  reviewed  on  appeal  to II  877 

liow  far  discretionary  orders  may  be  reviewed 

by,  on  siicli  appeal II    879-880 

notice  of  appeal  to,  from  inferior  court II  885 

from  judgment,  when  appeal  to  be  taken  to II  885 

from  order,  when  appeal  to  be  taken  to II  885 

security  upon  appeal  to,  from  inferior  court II  886 

stay  of  proceedings  on  such  appeal  to,  how  ap- 
plied for II  886 

papers  on  such  appeal  to II  887 

where  such  appeal  to,  to  be  heard II  888 

what  questions  may  be  hear-d  on  such  appeal  to  II  889 
judgment  on  such  appeal  to,  where  entered. ...  II  889 
judgment-roll  on  such  appeal  to,  of  what  to  con- 
sist     II    889-890 

appeals  by  permission  to,  from  determination  of  su- 
preme court  on  appeal II    882-883 

scope  of  review  in,  on  such  appeal II  883 

when  leave  will  be  granted  by  supreme  court  to 

appeal  to,  in  such  cases II  883 

how  leave  to  appeal  secured II  884 

notice  of  appeal  to,  in  such  cases 11  885 

when  appeal  to  be  taken II  885 

security  not  necessary  to  perfect  appeal II  886 

security  necessary  to  secure  stay. II  886 

papers  on  such  appeal II    887-888 

hearing  of  such  appeal II  888 

questions  which  may  be  raised  on  such  appeal.   II  889 

judgment  on  such  appeal,  where  entered II    890-891 

stipulation  for  judgment  absolute  on   such  ap- 
peal from  order  granting  new  trial II    890-891 

appeals  to,   from  judgment   or  orders  of   supreme 

court II    892-916 

what  final  judgments  may  be  appealed  from ....   II    892-893 
no  appeal  from  judgment  entered  by  default. . .  II  893 

whether  facts  may  be  reviewed  on  appeal  from 

nonsuit II    893-894 

interlocutory  judgment,  what  may  be  appealed 

from II  894 

what  reviewed  on  appeal  from  judgment II  893,895 

how  questions  of  fact  reviewed II  895 

what  orders  may  be  appealed  from II    895-898 

what  orders  "  involve  the  merits  " XI  896 

meaning  of  term   "  substantial  right  " II    896-898 

to  what  extent  discretionary  orders  appealable  II  896 

orders  made  by  judge,  what  appealable II    898-899 

must  be  entered  before  appeal  taken II  899 
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in  special  proceedings,  what  orders  may  be  ap- 
pealed    II  899-900 

wliat  may  be  reviewed  upon II  900-901 

appeal  from  judgment  or  order,  when  to  be  taken  II  901-902 

how  time  limited  on  such  appeal II  902 

security  not  necessary  to  perfect II  902 

stay  of  proceedings,  how  obtained II  902-904 

notice  of  appeal II  904 

on  what  papers  appeal  to  be  heard II  904-911 

papers  how  served  and  filed II  905 

908-911 
dismissal  of  appeal  for  failure  to  serve  and  file 

papers II  830 

905-906 

stipulation  and  certification II  906 

only  papers  before  the  court  below  used  on   ap- 
peal   '. II  906 

wlien  papers  used  by  the  court  below  need  not  be 

printed II  907 

how  to  be  printed,  indexed,  etc II  907-908 

briefs,  exchange  of  in  various  departments: II  908-910 

printed  papers,  number  to  be  delivered  to  clerk, 

and  when II  908-910 

special  requirements  of  briefs  in  different  depart- 
ments   II  910-911 

notice  of  argument   II  911 

note  of  issue  on  appeal  to,  when  filed II  911-912 

preference  to  be  claimed  in II  911-912 

argument  of  appeal,  where  heard II  912-913 

when  sent  to  another  department II  912-913 

when  non-enumerated  motions  heard II  913 

cases,  how  reserved  on  calendar,  etc II  914 

calendar  rules  for II  914 

hearing,  rules  for   11  914-915 

defaults,  what  order  or  judgment  on II  915 

order  on  appeal,  where  to  be  entered II  915 

certified  copy  of  order,  etc.,  to  be  transmitted  to 
clerk  of  county  where  judgment  or  order  appealed 

from  was  entered   II  915 

entry  of  judgment  below  on  order  of II  916 

judgment-roll  on  appeal  to,  of  what  to  consist. ...  II  916 
from    surrogate's    court   to,    see    Sitbboqate's 

COTJBT. 

See,  also,  Supiieme  Cotjbt.  ,. . 
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when  time  to  sue  extended  by I 

■    effect  of,  as  discontinuance   II 

appeal  lies  from  judgment  on  award  in II 


PAGE. 

100 
181 

774 


ARREST: 

attorney   privileged   from I  35 

time  of  defendant  to  answer  after 1  236 

who  may  be   arrested I  493 

who   are  privileged   from I  493,  504 

iSee,  also,  Aekest  and  Bail. 

costs  for  procuring  order  of II  605 

cannot  be  granted  in  submission  of  controversy II  770 

when  party  not  arrested  for  non-payment  of  costs II  965 

effect  of  order  of,  on  right  to  replevin Ill  212 

officer  of  joint  stock  association  against  whom  action  is 

brought,  cannot  be  arrested Ill  440 

order  of,  in  action  against  usurper  of  office  or  franchise. Ill    488-489 
in  supplementary  proceedings,  see  Stipplementakt  Pbo- 

CEEDINQS. 


ARREST  AND  BAIL: 

where  right  to  arrest  depends  upon  nature  of  action 

in  action  for  fine  or  penalty 

is  action  for  personal  injury,  what  included  In. . 

in  action  for  separation  or  divorce 

in  action  for  injury  to  property 

what  are  such  actions 

not  granted  in  action  for  money  lost  at  play. . . . 
not  granted  where  property  converted  and  tort 

waived 

when  not  granted  for  breach  of  promise 

for  misconduct  or  neglect  in  office 

against  attorney  for  money  collected 

in  action  for  money  received  in  fiduciary  ca- 
pacity   

in  action  for  damage  for  fraud  or  deceit 

in  action  to  recover  chattel,   fraudulently   dis- 
posed of 

in  action  for  conversion  of  public  property 

in  action  on  contract  for  fraud  In  incurring  lia- 
bility  

only  granted  when  authorized  by  statute 

when  should  not  be  granted 

where  right  depends  partly  upon  extrinsic  facts .... 

substitute  for  writ  of  ne  exeat 

in   supplementary  proceedings II! 

against  whom  it  will  be  granted 

for  what  purpose  order  will  be  granted 


482 
484 
484 
485 
486 
486 
487 

487 
487 
487 
488 

488,490 

488 

489 
492 

495 
483 
483 
495 
496 
534 
496 
496 
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privilege  from  arrest I  498 

wlio  may  be  arrested I  498 

vs^lien  woman  can  be  arrested I  499 

incompetent  person,  when  to  be  discharged ....     I  499 

when  infant  cannot  be I  499 

one  sued  in  representative  capacity,  when  can- 
not be  I  500 

members  of  congress,  when I  501 

persons  in  public  service I  501 

members  of  legislature I  501 

officers  of  legislature I  501 

superintendent  of  public  works,  etc I  501 

militia I  501 

soldiers  of  United  States I  501 

foreign  ministers I  502 

witnesses I  502 

parties  to   actions,   when I  503 

police  officers I  503 

officers  of  court I  503 

prisoner  in  arrest I  503 

one  brought  within  jurisdiction  by  fraud I  504 

how  discharged  by  reason  of I  519 

in   supplementary  proceedings Ill  507 

privilege,  how  waived I  504 

papers   necessary   to   obtain I  496,  505 

only  to  be  granted  on  affidavit I  505 

when  affidavit  upon  information  and  belief  suf- 
ficient          I  507 

how  facts  must  be  stated  in  affidavit  for I  507 

papers  must  be  filed I  524 

undertaking  to  be  given  in I  509 

when  required I  509 

when  may  be  dispensed  with I  511 

'    not  required  in  granting  order  of  arrest  in  sup- 
plementary proceedings Ill  534 

order  for,  by  whom  granted I  511 

when  granted  only  by  court I  512 

when  county  judge  may  grant I  513 

when  may  be  granted I  512 

contents  of  order I  514 

may  fix  time  within  which  defendant  must  be 

arrested I  514 

must  state  grounds  on  which  granted I  514 

must  be  subscribed  by  attorney I  514 

in   supplementary   proceedings Ill  521,  534 

how  vacated  or  modified I  515 

when  application  must  be  made  to I  515 
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must  be  vacated,  if  uo  cause  of  action,  in  com- 
plaint    I  517, 519 

when   made    on    papers    on   wliich   order   was 

granted I  517 

when  founded  upon  proof  by  affidavit I  518 

when  notice  required I  518 

county  judge  may  hear  motion  for,  on  notice. .  .  I  520 

rules  of  decision,  on  motion I  518 

when  motion  to,  may  be  joined  with  motion  to 

reduce  ball I  520 

to  whom  application  must  be  made I  520 

when  court  may  require  stipulation  not  to  sue . .  I  521 

In  supplementary  proceedings Ill  535 

how  arrest  made I  524 

must  be  made  within  county I  524 

where  time  fixed  for,  cannot  be  arrested  after- 
wards   I  524 

what  papers  must  be  served  upon  arrest I  524 

in   supplementary   proceedings Ill  534 

ball,  how  given I  525 

sureties  may  be  required  to  justify  on I  527 

proceedings  upon  justification  of  sureties I  527 

where  justification  may  be  made I  527 

qualification  of  sureties  on I  528 

deposit  may  be  made  Instead  of  ball I  529 

deposit  to  be  paid  Into  court  by  sheriff I  529 

money  deposited,  how  disposed  of I  530 

undertaking  by  judgment  debtor  in  supplemen- 
tary proceedings Ill    536-537 

when  defendant  entitled  to  discharge  for  delay  of 

plalntifie I  521 

liability  of  sherlfC  after  arrest  of  defendant I  531 

rights  and  privileges  of  sheriff,  when  liable I  531 

when  bail  may  surrender  defendant I  532 

how  surrender  to  be  made  by  ball I  532 

how  surrender  to  be  made  by  defendant I  533 

liability  of  bail,  on  failure  to  justify I  534 

bail  can  only  be  proceeded  against  by  action I  535 

when  such  action  may  be  brought  against  ball I  535 

what  defenses  may  be  interposed  in  action  against 

bail I  536 

how  discharged  before  expiration  of  time  to  answer.  I  537 

exoneration  of,  after  action  commenced I  537 

may  be  permitted  to  defend  original  action I  537 

See,  also,  Provisional  Eemedies. 
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■will  not  be  restrained  by  injunction I  572 

ASSESSMENT  OF  DAMAGES: 

See  Damages,  Default,  and  Judgment. 

ASSIGNEE: 

when  counterclaim  allowed  against I  449 

when  substituted  as  plaintiff  in  place  of  assignor I  823 

ASSOCIATION: 

action  by  or  against,  see  Joint  Stock  Association. 

ATTACHMENT: 

notice  of  pendency  must  be  filed,  after  warrant  of . .  I  239 

cancellation  of  notice  of  pendency I  243 

when  and  by  whom  it  may  be  granted I  612 

who  may  sue  out I  612 

when  non-resident  may  obtain I  613 

in  what  actions  granted I  613 

in  what  actions  cannot  be  granted I  617 

cause  of  action  must  exist  at  time  of  application  for  I  613 
distinction  between,  under  code,  and  under  revised 

statutes I  614 

only  granted  in  cases  authorized  by  statute I  614 

granting  of,  discretionary  with  court I  615 

may  be  granted  in  action  for  unliquidated  damages  I  615 

against  non-resident I  618 

what  constitutes  non-residence I  618 

when  granted  against  foreign  administrator I  618 

not  granted  against  foreign  receiver I  618 

not  granted  against  resident  member  of  non-resident 

firm I  618 

granted  against  foreign  corporation I  619 

not  granted  against  national  bank I  619 

against  absconding  or  concealing  debtors I  619 

.  againsi  one  removing,  assigning,  or  secreting  prop- 
erty    I  621 

property  removed  must  be  that  of  defendant I  621 

threatening     to     make     preferential     assignment, 

whether  ground  of I  622 

agreement  to  give  preference,  not  ground  of I  622 

assignment,  fraudulent  In  law,  not  sufficient  ground 

for I  622 

not  necessary  that  defendant  should  dispose  of  all 

of  his  property  to  entitle  plaintiff  to I  623 

against  one  making  false  statement  as  to  financial 

responsibility     I  623 

against  resident  absent  from  state,  etc I  624 

against  public  officer I  625 
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may  be  granted  to  accompany  summons I  625 

jurisdiction  lost  if  summons  not  served  in  thirty  days  I  626 
when  jurisdiction  acquired  by  general  appearance. .  I  627 
service  upon  all  partners  necessary  to  retain  juris- 
diction    I  627 

service  by  publication,  what  sufficient I  627 

what  jurisdiction  retained,  without  actual  service. .  I  627 

substituted  service,  held  not  sufficient I  628 

by  whom  warrant  granted I  629 

papers  on  which  granted I  630 

application  must  be  founded  upon  affidavit I  631 

what  must  be  shown  by  affidavit I  630 

by  whom  affidavit  may  be  made I  631 

cause  of  action,  how  stated  in  affidavit  for I  634 

when  affidavit  on  information  and  belief  suf- 
ficient    I  631 

when  allegations  on  information  and  belief  do 

not  give  jurisdiction I  632 

amount  due  must  be  stated  in  affidavit  for. ...  I  635 

how  statement  of  amount  due  to  be  made I  635 

must  appear  that  debt  is  due I  635 

how  non-residence  must  be  stated  In I  637,  639 

how  foreign  incorporation  must  be  shown I  638,  639 

facts   showing  defendant  has  absconded,   etc., 

must  be  stated 1  637 

Intent  must  be  shown I  619 

622,  637 

need  not  be  stated,  no  previous  application  made  I  639 

how  other  papers  referred  to  in  affidavit I  639 

deposition  of  party  cannot  be  compelled I  639 

deposition  of  third  party  may  be  compelled I  639 

prima  facie  proof  of  fact  sufficient I  639 

what  must  appear  in,  in  action  against  public 

officer , I  640 

affidavits  must  be  filed I  640 

security  on  obtaining  warrant I  640 

undertaking  must  be  given I  640 

if  undertaking  defective,  new  one  may  be  or- 
dered   I  ^1 

when  amount  of  undertaking  will  be  increased.  I  641 

liability  of  sureties I  641 

sureties  not  exonerated  by  vacating  for  error. .  I  683 
warrant  improperly  granted,  no  defense  to  sure- 
ties   I  642 

warrant  must  be  subscribed  by  judge  and  attorney  I  642 

must  recite  grounds  of  attachment I  643 

40 
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to  what  sheriff,  warrant  directed I  642 

form  of  warrant I  642 

several  may  be  issued I  642 

may  be  amended I  642 

execution  of  warrant,  must  be  by  sheriff I  644 

how  to  be  executed I  644 

levy  upon,  not  made  after  final  judgment I  644 

sheriff  may  require  indemnity I  645 

inventory  to  be  returned I  645 

return  of  the  attachment I  645 

what  property  may  be  attached I  646 

real  property  may  be  levied  upon I  646 

how  levy  made  upon  real  property I  650 

Us  pendens  to  be  filed 1  650 

personal  property,  what  may  be  levied  upon ....  I  646 

mortgaged  property,  what  may  be  levied  upon.  I  646 

money  collected  by  sheriff I  646 

property  of  a  firm I  646 

property  of  foreign  corporation I  647 

property   disposed   of,   with   intent   to   defraud 

creditors I  647 

stock  of  defendant  in  corporation I  647 

stock  of  foreign  corporation,  when  not  leviable 

upon I  648 

may  be  levied  upon  chose  in  action I  649 

choses   in  action   transferred  before   levy,   not 

levied  upon  against  assignor I  649 

legal  debt  only  can  be  levied  upon I  650 

levy  upon  personal  property  capable  of  manual  de- 
livery, how I  651 

failure  to  deliver  copy  warrant,  does  not  invalidate 

levy I  651 

levy  on  property  not  capable  of  manual  delivery, 

how  made I  652 

includes  property  pledged I  652 

judgment  how  levied  upon I  653 

notice  of  property  levied  on,  what  sufQcient I  653 

duty  of  debtor  after  levy I  654 

upon  property  discovered  in  action  by  sheriff I  655 

warrant  of,  lien  from  time  of  levy I  655 

levy  does  not  relate  to  time  of  original  demand  of 

property I  656 

when   certificate  to   be  furnished  by  possessor  of 

property       I  657 

order  for  examination,  if  certificate  refused I  658 

when  such  order  may  be  granted I  658 

what  examination  may  be  had  under  such  order. . .  I  658 
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remedy  of  sheriff  after  examination I  659 

master  of  vessel,  when  entitled  to  uudertaJiing  upon 

levy  .  .  .  ! I  660 

form  of  undertaking I  660 

inventory  to  be  made  by  sheriff I  660 

to  be  filed  within  five  days I  661 

failure  to  make,  does  not  invalidate  levy I  661 

may  be  amended I  661 

return  of,  may  be  compelled I  661 

what  suits  may  be  brought  by  sheriff  with  regard  to 

attached  property I  661 

when  plaintiff  in  action  may  sue  to  collect  attached 

property I  662 

when  plaintiff  may  be  joined  with  sheriff  in  action 

already  brought I  663 

court  may  direct  as  to  prosecution  of  such  action . .  I  663 
what  application  may  be  made  as  to,  by  plaintiff  ifi 

second  warrant I  690 

when    plaintiff   in  second    warrant,    substituted   in 

action I  690 

when  plaintiff  in  second  warrant,  allowed  to  bring 

action I  690 

rights  of  plaintiff  in  third  and  subsequent  warrants  I  690 

how  far  sheriff  may  attack  assignment  as  fraudulent  I  664 

how  property  kept  by  sheriff I  666 

when  sheriff  may  be  compelled  to  pay  money  into 

court I  666 

lien  of  sheriff  upon  levy,  nature  of I  666 

duty  of  sheriff  as  to  books  taken I  666 

money  lost,  who  liable  for I  666 

when  court'  may  release  property  attached I  667 

when  court  may  direct  things  in  action  to  be  sold. . .  I  693 

notice  of  application  for  such  order I  693 

perishable  proi>erty  may  be  sold I  667 

adverse  claim  to  property,  how  tried I  '  668 

proceedings  on  claim  of  vessel I  670 

proceedings  on  claim  of  foreign  vessel I  671 

who  may  move  to  vacate  or  modify  warrant I  673 

what  lienor  may  move  to  vacate  or  modify. ...  I  673 

upon  what  grounds  he  may  move I  673 

lienor  need  not  become  party  to  suit I  674 

defendant  may  move  to  vacate,  although  undertak- 
ing has  been  given  to  release  property I  675 

what  is  such  application  of  property  as  bars  right 

to  move I  675 

motion  to  vacate  for  irregularity,   when   must  be 

made I  676 
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motion  upon  papers,  to  vacate,  when  made 

what  papers  may  be  used  by  lienor 

when  motion  made  on  papers,  no  opposing  affidavits 

to  be  read 

what  proof  by  moving  party  permits  new  affidavits 

to  be  read ; 

when   motion  may  be   founded  on  new  proof  by 

affidavit 

what  constitutes   new  proof 

what  plaintiff  may  establish  by  new  affidavits 

when  more  than  one  motion  to  vacate  may  be  made 

motion  to  vacate  on  papers,  when  granted 

court  will  not  pass  on  merits  on  motion  to  vacate. . . 

efCect  of  vacating  for  irregularity 

effect  of  vacating,  where  erroneously  issued 

duty  of  sheriff,  where  vacated  for  irregularity 

when  sureties  not  discharged  by  vacating 

application  for  discharge  of  property  from,  defend- 
ant only  may  malje 

part  of  property  may  be  discharged 

what  notice  of  application  required 

when  court  to  direct  notice  to  be  given 

underfaliing  required  on  such  application 

to  be  presented  at  time  of  application 

form  of,  when  application  made  by  less  than  all 

defendants 

must  be  filed  with  clerk 

justification  of  sureties  on 

sheriff  responsible  for  sufficiency  of  sureties  on 

sheriff,  when  must  retain  possession  of  property 

application  for  discharge  of  vessel  from 

application  by  partners  to  discharge  property  from 

what  undertaking  to  be  given  on 

how  amount  of  undertaking  fixed 

what  notice  of  application  to  be  given 

duty  of  sheriff,  where  second  warrant  Issued 

how  levy  made  under  second  warrant 

when  levy  cannot  be  made  under  second  warrant. . 
preference,  where  two  or  more  warants  issued.... 
rights  of  plaintiff  in  second  warrant  against  foreign 

vessel 

when  may  be  attached  under  subsequent  war- 
rant   

when  cannot  be  attached  after  release 

judgment  upon,  how  stayed 

execution  upon,  see  Execution. 
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unsold  property  levied  upon,  how  disposed  of I  693 

application  for  order  of  sale  for I  693 

what  notice  of  application  to  be  given I  693 

when  person  having  property  of  foreign  corporation 

may  be  required  to  pay  on I  693 

after  warrant  annulled,  to  whom  property  delivered    I  694 

sherife  must  deliver  books,  etc.,  to  defendant I  695 

when  assignment  of  undertakings  must  be  delivered 

to  defendant I  695 

after  vacating,  defendant  to  be  substituted  as  plain- 
tiff in  suit  by  sheriff I  695 

lis  pendens  to  be  cancelled  after  vacating I  696 

return  to  be  filed  after  vacating I  696 

warrant  of  may  be  amended I  788 

See,  also,  Peovisionai,  Remedies. 
additional  allowance  in  action,  where  warrant  of, 

issued II  619 

sheriff's  fee  for  serving  warrant  of II  667 

669-670 

cannot  be  granted  in  submission  of  controversy II  770 

restitution  on  reversal  or  modification  of  judgment 

where  land  seized  on II  834-835 

contents  of  execution,  where  warrant  of,  has  been 

levied II  985 

to  whom  execution  Issued  in  such  case II  989 

execution  where  warrant  of,  has  been  levied II  1016 

levy  where  warrant  of,  has  been  annulled II  1016 

property  of  officer  of  joint  stock  association  against 

whom  action  is  brought,  cannot  be  attached Ill  440 

ATTORNEY: 

admission  to  practice,  and  removal  of I  29 

proceedings  to  punish I  30 

effect  of  suspension  or  removal I  33 

how  controlled  by  the  court I  33 

how  punished  for  deceit  or  collusion I  35 

not  to  lend  his  name I  35 

not  to  buy  choses  in  action  with  intent  to  bring  suit    I  35 

such  intent,  however,  must  be  proved I  36 

what  not  forbidden I  36 

shall  not  pay  fo  procure  claims  for  suit I  36,  46 

for  what  purpose  may  receive  thing  in  action I  37 

shall  not  be  bail  or  surety I  37, 298 

only  those  admitted  can  practice  in  city  of  New  York    I  37 

proceedings  upon  death,  removal  or  disability  of I  37,  286 

service  of  notice  on  surviving  partner  sufficient I  38 

when  privileged  from  arrest I  38 
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authority  to  practice  presumed 

when  authority  must  be  proved 

when  must  disclose  client's  address 

powers  and  limitations  under  retainer 

and  client',  when  relation  ends 

how  substituted  

lien  of,  upon  papers  for  services 

may  agree  with  client  for  compensation 

when  court  may  set  aside  such  agreement  for  com- 
pensation   

extent  of  lien  of 

whether  notice  of  lien  required 

right  of  parties  to  settle  without  regard  to  lien 

lien  of,  how  may  be  enforced 

when  compensation  of,  may  be  fixed  by  summary 
proceedings 

for  one  suing  as  poor  person,  lien  of 

punished  for  including  scandalous  matter  in  pleading 

not  to  disclose  professional  communications 

must  serve  for  poor  person  without  compensation. . . . 

when  may  act  as  guardian  ad  litem 

summons  must  be  signed  by 

effect  of  appearance  by 

when  authority  to  appear  may  be  disputed 

papers  must  be  signed  by 

service  upon,  how  made  

when  to  cause  papers  to  be  filed 

when  verification  may  be  made  by 

will  be  charged  with  costs  on  motion  to  expxmge  scan- 
dalous  matter    

when  need  not  produce  papers  of  client  upon  subpoena . . 

absence  of,  when  ground  of  postponement 

when  liable  for  costs 

See  Secueitt  foe  Costs. 
ATTOENE  Y-GENERAL : 

action  by,  against  trustee,  or  other  officer,  of  corpora- 
tion   Ill 

whether  such  action  shall  be  brought,  in  absolute 

discretion  of   Ill 

action  by  to  dissolve  corporation   Ill 

when  must  bring  action  to  annul  corporation Ill 

when  may  bring  such  action  on  leave  granted Ill 

when  may  bring  action  against  usurper  of  ofiBce  or  fran- 
chise   Ill 

cannot  be  compelled  to  bring  such  action Ill 

entitled  to  compensation  by  relator  in  such  action. Ill 
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cannot  be  made  on  Sunday 1  5 

See,  also,  Arbitration. 

B. 

BAIL: 

sheriff  cannot  be I  22 

attorney  cannot  be I  37 

See,  also,  Arrest  and  Bail. 

BANK  BILLS: 

not  within  statute  of  limitations I  1 10 

BANKING  ASSOCIATION: 

actions  by  or  against  may  be  in  name  of  president I  146 

actions  by  or  against  stockholders  of I  148 

receiver  in,  proceedings  against I  730 

BANKRUPTCY: 

stay  of  proceedings  after  adjudication  of II  202 

stay  after  discharge  in II  202-203 

trustee  in,  when  required  to  give  security  for  costs. ...  II  519-520 

costs  against  trustee  in II  571,  572 

cancellation  and  discharge  of  judgment  after  discharge 

in II  745-747 

BILLS  AND  NOTES: 

counterclaim  against  transferee  of  overdue I  451 

BILL  OF  EXCEPTIONS : 

what  to  contain    II  456-457 

See,  also.  Case  and  Exceptions. 

BILL  OF  ITEMS: 

when  party  entitled  to I  351 

demand  must  be  made  for I  352 

what  must  be  stated  in I  352 

when  further  account  will  be  ordered I  352 

penalty  for  failure  to  serve I  352 

BILL  OF  PARTICULARS: 

in  what  cases  will  be  ordered  to  be  delivered I  353 

discretionary  with  court  I  353 

obtained  only  by  order I  353 

office  of   I  353,  358 

granted  in  actions  for  tort I  354 

application  for,  how  made I  355 

affidavit  for,  what  should  state I  356 

order  for,  form  of I  357 

what  should  be  contained  in I  358 

further  bill,  when  granted I  359 

effect   of    I  359 
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penalty  for  disobedience   I  360 

penalty  for  disobedience,  may  be  inserted  in  order I  360 

examination  before  trial  to  enable  party  to  furnish. ...  II  7 
may  be  ordered  in  reference  of  disputed  claim  against 

decedent's    estate    Ill  364-365 

BOARD  OF  SUPERVISORS: 

when  may  sue  or  be  sued I  156 

proceedings  of,  how  proved II    114-115 

BONDS: 

when  leave  to  sue  upon  necessary I  125 

See,  also,  Undeetakings. 

BOOKS  AND  PAPERS. 

See  Discovery  or  Books  and  Papers. 

production  of,  on  examination  of  party II       21-22 

28-29 

by  whom  retained  after  examination II       28-29 

of  corporation,  how  production  compelled  on  trial ....   II  87 
as  to  compelling  production  of,  in  action  to  dis- 
solve   Ill          336 

production  of,  may  be  compelled  in  examination  as 

third  party  in  supplementary  proceedings Ill  517 

of  foreign  corporations,  see  Foreign  Corporation. 

notice  to  produce   II    104-106 

admission  of  genuineness  of  II  107 

request  for  such  admission II  107 

efiPect  of  refusal  upon  such  request II  107 

use  of,  by  counsel,  in  summing  up II    354-356 

referee  cannot  order  discovery  of II  424 

of  municipality  open  to  inspection  of  taxpayers Ill  455 

proceedings  to  compel  delivery  of,  of  office,  see 
Usiteper  oe  Office. 

BURDEN  OF  PROOF: 
See  Proof. 

BY  LAW: 

of  municipal  corporation,  how  proved II    114-115 


c. 

CALENDAR: 

how  preferred  cause  to  be  put  on II  244-246 

motion  to  correct,  when  made II  239 

for   short  causes II  248,  259 

of  court  of  appeals,  how  made,  etc II  864-866 

practice  in  appellate  division II  914 
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amendment  of    I  790 

when  required   II    453-456 

477-478 
508,510 
513,514 

after  "  short-form  "   decision II  453,  455 

after  present  "  long-form  "  decision II  455 

no  review  of  questions  of  fact  or  law  arising  during  the 

trial  without    II  455, 816 

on  what  motions,  required   II    454-456 

what  to  contain II    456-461 

form  of    II    457-458 

when  must  appear  that  all  evidence  is  contained  in. . . .   II    458-460 

815-816 

who  must  insert  necessary  evidence  II  460 

what  questions  may  be  raised  without  exception II  398,  460 

when  judge's  charge  to  be  inserted  in II  461 

when  remarks  of  counsel  in  summing  up  to  be  inserted. .   II  461 

opinion  of  the  court  no  part  of II  461 

when  must  be  served II  461 

time  to  serve,  how  limited II  462 

amendments  to,  when  to  be  served II  462 

how    prepared    II  462 

when  entire  new  case  may  be  proposed  as  amend- 
ment    II  463 

setlement    of    II  463 

time  for   II  463 

by  whom  settled   II    463-464 

where  more  than  one  referee II  463 

where  judge  or  referee  has  died II  464 

allowance  or  disallowance  of  amendment  to  be  marked 

thereon II  464 

how  case  to  be  settled II    464-465 

engrossing  of  case II  465 

certificate  to  be  attached II  465 

when  re-settlement  will  be  ordered II  465 

refusal  to  re-settle  appealable  to  appellate  division .   II  460,  467 

where  motion  for,  made,  and  on  what  papers II    466-468 

when  case  to  be  filed II  468 

original  to  be  filed  with  engrossed  or  printed  copy II  465 

effect  of  failure  to  serve  case II  462 

468-469 
costs  for  making  and  serving II  610 
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what  constitutes  a  single I  403 

test  of  survivability  of   I  808 

what  may  be  joined  in  complaint,  see  Complaint. 
See,  also,  Action. 

CERTIFICATE: 

of  public  officer,  of  what  facts  evidence II  95-98 

that  paper  cannot  be  found II  96 

when  creates  presimiption  of  genuineness II  96 

sheriff^s  certificate  of  sale II  97 

surrogate's  certificate  of  probate  of  will II  97 

county  clerk's  certificate  as  to  payment  of  capital  stock 

of  corporation  II  97 

of  chief  officer  of  state  prison,  evidence  of  imprisonment.  II  97 

of  various  public  officers   II  98 

of  presentment  and  protest  by  notary  public,  when  evi- 
dence    II  98-101 

See  Notary  Public. 

of  marriage,  when  evidence  II  102 

See  Eecobd. 

form  of,  when  not  otherwise  prescribed II  125 

duty  of  officer  to  make  search  and  certificate II  125-126 

for  costs,  application  for,  after  verdict II  383 

of  trial  judge  that  title  to  land  came  in  question  on  the 

trial,  conclusive  on  taxing  officer II  545 

for  costs,  generally    II  602-604 

for  increased  costs    II  645 

of  sale  of  real  property  on  execution II  1041 

effect  of  redemption  upon II  1047 

of  redemption  from  sale II  1046 

See  Execution. 

CERTIORAKI: 

title  to  office  not  determinable  by Ill  480 

CHALLENGE: 

to  jury,  either  party  may  interpose II  294 

See  Trial  by  Jury. 
CHANCERY: 

when  proceedings  had  according  to  practice  of I  2 

CHANGE  OF  PLACE  OF  TRIAL.    See  Place  of  Tklal. 

CHARGE  TO  JURY.     See  Trlal  by  Jury. 

CHATTEL: 

action  for,  when  barred    I  93 

distrained,  in  what  counties  actions  brought  to  recover.  II  131-133 

action  to  recover  a,  triable  by  jury II  212 

costs  to  plaintiff  in  action  to  recover II  545-546 
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judgment  in  action  for,  enforced  by  execution II  963 

contents  of  execution  for II    987-988 

foreclosure  of  liens  on,  see  Liens. 

action  tp  recover,  see  Replevin. 

CHATTEL  MORTGAGE: 

certified  copy  of,  of  what  fact  evidence II  111 

CHILDREN: 

legitimacy,    care    and    custody    of,    see    Matrimonial 
Actions. 

CIRCUIT  COURT: 

abolished  and  jurisdiction  vested  in  trial  term I  3,  4 

CITY: 

ordinance,  by-law,  resolution  or  proceeding  of  common 

council  of,  how  proved II    114-115 

CITY  COURT  OP  THE  CITY  OF  NEW  YORK: 

terms  of    I  10 

always  open  for  transaction  of  ex  parte  business I  10 

how  constituted   I  68 

jurisdiction  of   I  69 

in  action  for  enforcement  of  mechanics'  lien Ill  162 

as  to  marine  causes I  70 

cannot   naturalize   an   alien I  70 

no  equitable  jurisdiction  I  70 

order  or  warrant  granted  by  justice  only 1  -71 

limitation  of  action  on  judgment  of I  91 

when  may  grant  commission II  46 

place  of  trial  in  action  brought  in,  how  changed II  148 

when  may  require  security  for  costs II  520 

fees  of  clerk  of II  665 

appeal  from,  to  supreme  court,  see  Supbeme  Couet. 
when  judge  of,  may  entertain  supplementary  proceed- 
ings   Ill  519 

520-521 

CIVIL  ACTION: 

defined I  80 

* 

CLAIMS: 

attorney  shall  not  pay  to  procure,  for  suits I  339 

against  the  people,  when  barred I  103 

to  surplus  moneys,  see  Surplus  Moneys. 
of  third  party  in  replevin,  see  Replevin. 

what,   against  corporation  preferred Ill    333-334 

against  estate  of  decedent,  see  Executoks  and 
Administrators,,  and  Decedent. 
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to  open  and  adjourn  court  in  judge's  absence I  11, 12 

of  courts,  how  appointed   I  16 

county  clerk  to  be,  of  supreme  court I  16 

duties  and  powers  of  I  16-18 

fees  of,  how  fixed I  18-19 

fees  may  be. required  in  advance I  19 

to  receive  fees  only  when  allowed  by  law I  19 

must  appoint  deputy   I  20 

shall  not  practice  as  attorney I  20 

deputy  clerk  not  to  practice  as  attorney 1  20 

office,  when  to  be  kept  open I  20 

when  papers  may  be  served  on I  287 

fees  of,  see  Fees. 

to  tax  costs   11  645-646 

See  Taxation  of  Costs. 

entry  and  docket  of  judgment  by,  see  Jxtdoukst. 

transcript  of  judgment  to  be  furnished  by II  686-687 

to  what,  execution  to  be  returned II  993 

CODE: 

where  no  provision  made  by,  what  practice  controls. ...     I  2 

COMMENCEMENT  OF  ACTION: 

what  is,  under  statute  of  limitations I  118 

COMMISSION: 

how  opened  and  filed I  18 

to  take  testimony  may  be  amended I  791 

to  examine  witness  without  the  state  on  written  inter- 
rogatories, when  may  be  granted II  39-42 

may  be  granted  in  actions  and  special  proceedings....  II  40-41 

including  supplementary  proceedings Ill  662 

to  examine  resident  witness,  if  without  state II  41 

when  granted  upon  oral  questions II  42 

when  open  commission  will  be  granted II  42-44 

by   consent    II  44 

application  for,  where  made    II  47-48 

when  made II  48-49 

not  granted  if  made  for  delay H  48 

notice  of   T II  49 

by  whom  granted   II  50 

what  facts  must  appear  upon II  50-51 

when  affidavit  of  merits  necessary  upon II  51 

by  whom  affidavit  made  II  51 

what  may  be  shown  in  opposition  to II  51,  56 

second,  when  issued  II  45-46 

when  granted  by  surrogate's  court II  46 

when  granted  by  city  court  of  New  York II  46 
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order  for  must  be  entered II  47 

what  to  contain II  52-53 

to  prescribe  bow  commission  to  be  returned II  52,  60 

when  may  direct  interrogatories  to  be  in  foreign 

language II  53 

what  to  be  endorsed  on II  53,  61 

terms  upon  granting II  53-55 

stay  of  proceedings,  when  granted  for II  55 

interrogatories  upon,  how  prepared II  57 

cross  interrogatories,  how  prepared  II  57 

how  served    II  58 

how  to  be  settled   II  58-59,  70 

objections  to,  when  taken  II  57,  58-59 

what  to  contain    II  57 

to  be  sealed   II  60,  61 

to  whom  issued   II  60,  61-62 

notice  of  execution  to  be  given,  when  without  written 

interrogatories II  63 

who  may  be  examined  upon II  63-64 

depositions  upon,  how  taken tl  64-65 

on  taking,  witnesses  to  be  sworn II  64 

to  be  reduced  to  writing  and  signed II  64 

exhibits  produced  upon,  to  be  attached II  64 

how  to  be  signed  by  commissioner II  65 

how  to  be  certified II  65-67 

how  to  be  annexed  to  commission II  67 

by  whom  and  how  returned II  67-68 

return  to  be  endorsed  upon II  68-69 

filing  of II  68-69 

eflfect  of  delay  in  executing II  69-70 

may  be  sent  back  for  amendment II  70-71 

for  what  reason  deposition  suppressed II  70-73 

motion  to   suppress    II  73-74 

when  necessary  to  move  to  suppress II  73-74 

what  defects  waived  by  failure  to  move  to  suppress ....   II  73-74 

order  to  suppress    II  74-75 

depositions  on,  when  read  in  evidence II  75-76 

effect  of  when  read  II  76-77 

what  questions  may  be  raised  on  reading 11  76-77 

8ee  Letters  Eogatoet. 

COMMISSIONER: 

to  take  testimony,  who  may  be II  60,  61-62 

what  fees  of,  to  take  testimony,  may  be  taxed II  636 

to  make  partition   Ill  59 

See  Pabtition. 

for  admeasurement  of  dower Ill  112-114 
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when  may  sue  or  be  sued I  155 

COMMITTEE: 

of  incompetent  person,  leave  to  sue  in  actions  by  and 

against I  132 

cannot  sue  as  poor  person I  136 

how  and  when  appointed I  199 

COMMON  LAW: 

of  another  state,  or  foreign  country,  how  to  be  proved.  .II  117 
in  absence  of  proof  of  law  of  another  state,  common  law 

presumed II  119 

COMPAEISON: 

proof  of  disputed  writings  by II  108 

COMPENSATION: 

attorney  may  agree  with  client  for I  45 

when  court  may  set  aside  such  contract  for I  45 

of  attorney,  when  may  be  fixed  by  summary  proceed- 
ings    I  50 

of   receiver    I  724, 749 

COMPLAINT: 

may  be  served  with  summons  I  193 

when  dismissed  for  failure  to  serve  summons I  314 

when  dismissed  for  failure  to  serve  copy I  423 

when  dismissed  for  unreasonable  neglect  of  plaintiff  to 

proceed I  314 

common  counts  in  assumpsit,  good  under  code  pleading.  I  320 

causes  of  action  to  be  separately  stated  in I  332 

amendment  of,  see  Amendment. 

what  must  contain   I  391 

name  of  court  must  be  stated  in I  392 

in  supreme  court,  name  of  county  must  be  stated  in. .  I  393 

effect  of  omission  of  name  of  court  from I  393 

remedy  for  failure  to  state  county I  393 

effect  of  failure  to  state  proper  county I  393 

names  of  parties  must  be  stated  in I  394 

what  facts  to  be  stated  in I  396 

what  facts  need  not  be  stated  in I  398 

how  facts  to  be  stated  in I  398 

where  corporation,  party,  incorporation  must  be  alleged.  I  400 

when  allegations  of  demand  necessary  in I  401 

certain  allegations  necessary  for  certain  actions I  401 

joinder  of  causes  of  action  in I  402 

actions  arising  on  contract    I  406 

for  libel  or  slander I  407 

for  personal  injury   I  407 

for  injuries  to  real  property I  408 
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for  injuries  to  personal  property   I  409 

for  ejectment   I  408 

to  recover  chattels   I  409 

upon  claim  against  trustee   I  410 

claims  arising  out  of  same  transaction I  405,  411 

for  penalties  under  the  fisheries,  game  and  forest 

law I  402,  405 

special  instances    I  413 

against  same  person  individually  and  as  executor. .     I  414 

III  347-348 
349-350 

where  replevin  is  brought    Ill  215 

in  taxpayer's  action  to  prevent  waste Ill  452 

how  objection  of  misjoinder  taken I  417 

what  causes  may  not  be  joined  in I  415 

divorce  and  separation  cannot  be  joined Ill  270,  293 

demand  for  judgment    I  417 

what  relief  may  be  demanded I  418 

where    no    answer,    only    judgment    demanded    to    be 

granted I  418 

what  judgment  granted,  where  answer  interposed I  418 

demand  should  not  be  vague  or  hypothetical I  420 

demand,  does  not  necessarily  characterize  action I  421 

demurrer  will  not  lie  to  demand  in I  421 

costs  need  not  be  demanded I  421 

interlocutory  and  final  judgment  may  be  demanded. ...     I  421 

where  injunction  sought,  it  should  be  demanded  in. . . .     I  422 

when  and  how  to  be  served I  422 

consequence  of  failure  to  serve I  423 

when  discovery  granted  to  enable  party  to  frame I  837 

grounds  of  demurrer  to,  see  Demtjbkbr. 

when  dismissed  for  neglect  to  proceed II  199 

dismissal  of,  on  opening  of  counsel II  307-308 

requisites  of,  in  ejectment Ill  12-14 

in   partition    Ill  46-47 

in  action  for  dower Ill  107 

in  action  for  foreclosure  of  mortgage Ill  129-130 

in  strict  foreclosure   Ill  155 

in  action  to  foreclose  lien  on  chattel Ill  158 

in  action  for  determination  of  claim  to  real  prop- 
erty   Ill  178-179 

in  replevin    Ill  215-216 

in  action  for  divorce   Ill  269-270 

264-265 

in  action  for  separation Ill  290 

in  action  by  or  against  a  corporation Ill  319 
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in  action  by  creditor  of  decedent  against  next  of  kin 

or  legatee Ill  374-376 

in  action  by  creditor  of  decedent  against  devisee  or 

beir Ill  381 

in  judgment  creditor's  action Ill  419-421 

in  action  against  joint  stock  association Ill  440 

in  action  against  member  of  joint  stock  association, 
after  execution  against  the  association  returned 

unsatisfied Ill  442 

in  taxpayer's  action  to  prevent  waste Ill  452 

in  action  to  charge  joint  debtors  not  served Ill  462-463 

in  action  against  usurper  of  office  or  franchise ....  Ill  483, 485 

486-487 
COMPROMISE: 

when  defendant  may  make  offer  of I  768 

may  be  made  in  any  action  I  768 

when  judgment  entered  on,  will  be  set  aside I  768 

must  be  accepted  within  ten  days I  769 

offer  of I  769 

how  made,  when  more  than  one  defendant I  770 

signature  of  party  to  offer,  how  proved I  770 

how  proved  if  made  by  attorney I  771 

offer  of,  operates  as  stay  of  proceedings I  771 

when  plaintiff  may  make  offer I  772 

acceptance  of  offer,  how  made   I  772 

action  does  not  abate  after  acceptance  of I  772 

if  offer  refused,  cannot  be  given  in  evidence I  773 

effect  of,  upon  costs   I  773 

judgment  roll  on  offer,  may  be  amended I  771, 783 

offer  of,  in  action  for  foreclosure  of  mechanics'  lien III  165 

whether  one  joint  debtor  can  make  offer  of,  for  all III  456-457 

by  joint  debtor  separately   .* Ill  467-471 

CONDITION  PRECEDENT: 

how  alleged  in  pleading  I  328 

CONFESSION  OF  JUDGMENT: 

for  what  purpose  judgment'  may  be  confessed II  755-756 

not  to  be  confessed  for  a  tort II  756 

who  may  confess  judgment II  756-757 

married  woman  may II  756 

public  officer  may 11  756 

executor  or  administrator  may II  756 

infant  or  person  of  unsound  mind  cannot II  756 

trustee  cannot II  756 

joint  debtors  may  .  .  II  756 

but  not  one  joint  debtor  for  all Ill  456 
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statement  for,  what  to  contain II   757-759 

must  contain  essential  facts  in  all  cases II   757-759 

may  refer  to  schedule  attached II  759 

must  be  signed  by  the  defendant  and  verified. .  II  759 

form  of  verification  on II  760 

may  be  amended II  760 

terms  of  such  amendment II   760-761 

in  what  court  judgment  may  be  entered II  761 

in  what  county  to  be  entered II  761 

how  to  be  entered II  762 

judgment  roll,  what  constitutes II  762 

effect  of  judgment  on II  762 

execution  upon II   762-763 

who  may  move  to  vacate II   763-764 

how  application  to  vacate  may  be  made II  764 

motion  made  at  special  term  on  notice II   764-765 

papers  upon  application  to  vacate II  765 

for  what  reasons  judgment  will  be  vacated II  765 

granting  of  motion  discretionary II  765,  766 

amendment  may  be  allowed  upon  such  motion. .  II  765,  766 
judgment  debtor  may  be  compelled  to  amend  state- 
ment    II  766 

CONFLICTING  CLAIMS  TO  REAL  PKOPERTT: 

Hee  Uetekmination  of  Conixictinq  Claims  to 
Real  Peopeett. 

CONGRESSIONAL  DOCUMENTS: 

admissible  as  evidence II  117 

CONSANGUINITY  OF  JUDGE: 

disqualifies I     12-14 

See  Judge. 

CONSOLIDATION  OF  ACTIONS: 

when  It  will  be  ordered I  304 

who  may  move  for I  304 

when  plaintiff  may  move I  304 

what  defendant  must  show  on  moving I  305 

what  actions  will  be  consolidated I  305 

costs  upon  consolidation I  306 

of  separate  actions  against  joint  debtors I  307 

of  actions  to  foreclose  mechanics'  liens Ill  164 

CONSTABLE: 

limitation  of  action  against I    97, 100 

CONSTRUCTION  OP  PLEADINGS :    See  Pleadings. 

CONSTRUCTION  OF  WILL,  ACTION  FOR:    See  Will. 

41 
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how  order  served  to  bring  party  Into I  276 

See  Subpoena. 

8ee,  also,  Subpoena  Duces  Tecum. 

answer  cannot  tie  struck  out  for II  29 

punishment  for,  by  referee II   426-427 

429 

enforcement  of  judgment,  by  proceedings  for II   965-966 

certified  copy  of  judgment  to  be  served II  965 

wtiat'  judgment  may  be  enforced  by  proceedings  for  II  965 

when  non-payment  of  costs  enforced  by II  965 

discretionary  with  court  whether  to  enforce  judg- 
ment by II  966 

proceeding  to  enforce  judgment  by,  begun  by  order 

to  show  cause II  966 

in  supplementary  proceedings,  see  Supplement- 
AET  Proceedings. 


CONTINUANCE  OF  ACTION: 

on  death  of  sole  party 

only  made  by  motion 

rule  as  to,  in  equitable  and  legal  actions  now  the 
same 

may  be  had  on  application  of  defendant 

successors  In  interest  to  be  substituted 

court  has  only  certain  jurisdiction  tO'  direct 

on  motion  for,  pleading  controls  on  question  of  sur- 
vivability   

what  objections  may  be  taken  at  trial,  after 

on  substitution,  prior  proceedings  stand 

on  death  of  one  of  several  parties,  if  entire  cause  of 
action  survives 

where  cause  of  action  continues  to  surviving  plaintifC 

in  action  by  tenants  in  common  for  conversion 

in  action  of  ejectment  by  tenants  in  common 

after  death  of  defendant,  who  is  not  a  necessary 
party 

when  may  bring  in  executors  of  co-defendant 

when  executors  of  defendant  jointly  liable,  to  be  sub- 
stituted       

when  defendants  are  jointly  and  severally  liable. . . 

where  part  of  cause  of  action  survives 

where  interest  has  been  transferred,  etc 

against  foreign  corporations 

by  and  against  public  officers 

rules   for,   in   ejectment 

rules  for,  in  partition 

application  how  made      
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815 
816 
816 
817 

818 
818 
818 

819 
819 
819 
820 

820 
820 

820 
820 
821 
822 
824 
824 
825 
826 
827 
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notice  of    to  whom  given I  827 

supplemental  complaint,  when  may  be  ordered  on. .     I  827 
where  actions  survive,  no  suggestion  of  death  neces- 
sary       I  828 

proper  proceedings,  where  action  continues  to  sur- 
vivors       I  828 

when  cross  action  may  be  ordered  on  application  for    I  828 

CONTEACT: 

when  action  on  barred I  92 

when  injunction  granted  to  restrain  violation  of I  548 

CONVENTION: 

to  make  rules I  1 

CONVEYANCE: 

of  property,  when  may  be  ordered I  751 

when  may  be  read  in  evidence II  112-113 

acknowledgment  or  proof  of,  when  may  be  rebutted  II  113 

of  property  without  the  state,  how  proved II  120 

of  real  property,  action  for,  in  what  county  to  be 

brought II  128 

of  real  property  on  execution II  870 

on  judicial  sale Ill  141-143 

mortgages  and  assignments  to  be  filed  before Ill  141 

what  title  vests  by Ill  142 

effect  of,  on  lienors Ill  142-143 

COPYRIGHT: 

when  violation  of,  restrained  by  injunction I  548 

COKONERS: 

power  and  duties  of I  26 

fees  of,  when  acting  as  sheriff I  27 

limitation  of  action  against I  97, 100 

fees  of II  671 

when  execution  may  be  directed  to II  989 

CORPORATION: 

limitation  of  action  against  directors  of  domestic. .. .     I  98 

of  action  against  directors  of  monied I  98 

of  action  against  foreign I  103 

of  action,  on  evidence  of  debt  of I  111 

leave  to  sue  in  action  to  dissolve I  128 

in  action  against,  directors  not  proper  parties I  147 

action  against  agent  of  for  malfeasance,  by  whom 

brought I  148 

action  by  creditor  of I  148 

action  against,  when  to  be  brought  by  people I  153 

how  summons  served  upon I  205 

III  320 
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remedy  for  Irregular  service  of  summons  upon I  206 

when  necessary  to  prove  existence  of,  on  the  trial. .     I  336 

III  319 

verification  of  pleading  by  domestic I  339 

injunction  against,  when  granted I  560 

against  municipal I  563 

against  religious I  562 

corporate  ordinance,  when  enforcement  of  restrained    I  563 
receiver  of,  see  Receiver  of  Cokpobation. 

dissolution  of,  when  abates  action I  809,  823 

when  person  having  property  of  foreign,  may  be  re- 
quired to  pay  on  attachment I  693 

judgment  against  foreign,   by  publication,   against 

what  property  enforced I  693 

actions  against  foreign,  how  continued I  824 

when  oflBcer  of,  may  be  examined  as  party II  2-3, 17 

See  Examination  Befoee  Trial. 

how  production  of  boolis  of,  compelled  upon  trial . .  II  87 

See,  also,  Books  and  Papers. 
when  officer  of,  need  not  personally  appear  with 

books II  87 

action  against  director  of,  for  filing  false  certificate, 

where  brought T.  II  131-132 

of  what  county  deemed  resident II  135-136 

action  to  annul,  to  be  tried  by  jury II  213 

when  required  to  give  security  for  costs II  519 

520, 522 
See  Sbcttrity  for  Costs. 
judgment  roll  in  action  to  annul,  to  be  filed  in  secre- 
tary of  state's  office II  683 

III  345 

order  for  trial  of  issues  in  action  against II  707-708 

III  319-320 

domestic,  defined   Ill  309 

in  what  cases  action  may  be  brought  \>j  or  against  do- 
mestic  corporation    Ill  309-311 

in  what  cases  action  may  be  brought  by  or  against  for- 
eign corporation    Ill  311-315 

as  to  causes  of  action  assigned  by  foreign  corpora- 
tion to  a,  resident   Ill  312 

action  against  trustee  or  other  officer  of Ill  315-319 

for  what  relief  action  may  be  brought Ill  315-316 

by  whom  brought   Ill  316,  318 

how  trustee  or  other  officer  of,  suspended Ill  316 

nature  of  court's  jurisdiction  in  these  actions ....  Ill  316-317 
statutory  provisions  do  not  apply  to  foreign  cor- 
porations   Ill  317 
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when  brought  by  attorney-general,  rests  entirely  in 

his  discretion  whether  it  shall  be  brought Ill  318 

in  such  case  need  not  be  brought  on  relation  of 

private  party   Ill  . .   320 

fact  that  director  has  brought  action  for  account- 
ing against  other  directors  is  no  bar  to  the  at- 
torney-general's   action    ill  320 

complaint  in  action  by  creditor,  what  to  contain. .  .Ill  321 
when   court  will   order   suspension   of   business   of 

corporation Ill  321 

religious,  municipal,  political  and  educational  cor- 
porations excepted  from  operation  of  statutes ...  Ill  318 
complaint  in  action  by  or  against,  what  to  contain. . .  .Ill  319 

misnomer  of,  must  be  pleaded Ill  319 

various  proceedings  in  action  by  or  against Ill  321-322 

action  to  dissolve,  when  may  be  brought Ill  322-324 

sequestrating   property  when   final   judgment   not 

paid Ill  322 

for  what  causes   dissolved Ill  322-323 

whether  sequestration  is  dissolution ' Ill  323 

jurisdiction  to  dissolve  purely  statutory Ill  323-324 

pendency  of  voluntary  dissolution  proceedings  no 

bar  to  Ill  324 

by  whom  action  for  sequestration  brought Ill  324-325 

takes  the  place  of  judgment-creditor's  action.. Ill  324 

action  to  dissolve,  by  whom  brought Ill  325-326 

by  attorney-general   Ill  325 

by  creditor  or  stockholder Ill  325 

when  creditor  is  the  relator,  he  should  be  joined 

as   such    Ill  326 

other  officers  individually  liable  may  be  joined 
as   defendants,  where  action  is  brought  by 

creditor      Ill  326 

338-339 

such  officers  may  also  be  sued  in  equity Ill  326-327 

pleadings  and  proceedings  in Ill  327 

not  to  be  referred  of  course Ill  327 

when  injunction  granted  Ill  327-329 

what  and  whom  restrained  by  such  injunc- 
tion   Ill  327-329 

receiver   in    Ill  330-334 

when  appointed   Ill  330 

temporary,  powers  and  duties  of Ill  330-331 

when  becomes  permanent  receiver. ..  .Ill  330 

subject  to  control  of  court Ill  330 

in  what  cases  can  be  appointed Ill  331 

upon  what  notice Ill  331 
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motion  for,  when  and  where  made . . .  Ill  332 

effect  of  appointment  of Ill  332-333 

334 

what  claims  to  be  preferred  by Ill  333-334 

accounting Ill  334 

advertising   for   claims Ill  334-335 

to  be  proved  before  referee Ill  335 

duty  of  referee  on Ill  335 

when  stockholder  or  officer  not  excused 

from  testifying,  etc Ill  336 

as  to  compelling  production  of  corporate 

books  and  papers Ill  336 

a  defendant  stockholder  cannot  plead 
misnomer  or  death  of  another  de- 
defendant  Ill  336 

court  may  remedy  such  defects  by 

amendment Ill  336-337 

final  judgment  in Ill  337-339 

must  provide   for  distribution Ill  337-338 

must  adjudge  amoimts  due  from 
defendant  stockholders  an&  di- 
rectors   Ill  337-338 

who  regarded  as  stockholder Ill  338 

on  default,  how  taken Ill  338 

to  whose  benefit  judgment  of  disso- 
lution enures Ill  338 

no  dissolution  until  adjudged Ill  339 

effect  of Ill  339 

to  what  corporations  statutory  pro- 
visions do  not  apply Ill  339-340 

action  to  annul Ill  340-345 

when   attorney -general  must  bring Ill  340-341 

when  may  bring  upon  leave  granted Ill  341 

for  what  causes,  may  be  brought Ill  341-242 

when  legislature  may  take  away  franchise. ..  .Ill  342 

provisions  for  winding  up,  in  such  case Ill  345 

failure  to  exercise  franchise  does  not  operate  as 

annulment,  until  action   Ill  341-342 

what  suspension  of  business  warrants  forfeit- 
ure   Ill  342 

whether  action  should  be  brought  on  the  relation 

of  private  person   Ill  343 

injunction  in,  when  granted Ill  343-344 

receivership  in   Ill  344 

triable  by  jury Ill  344 

judgment  in,  final,  what  to  contain Ill  344-345 

judgment  roll,  where  to  be  filed Ill  345 
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may  consent  to  judgment  of  dissolution Ill  345 

action    may    be    maintained    by    attorney-general 

against,  to  test  validity  of  incorporation Ill  480-481 

supplementai-y  proceedings   cannot  be  had  on  judg- 
ment against,  except  where  brought  by  people. .  .Ill  501-502 

517 

may  be  punished  for  contempt Ill  568-569 

COSTS: 

to  be  taxed  by  clerk  I  18 

when  receiver  will  be  charged  with I  130 

of  motion I  271,  281 

on  order  of  interpleader  I  313 

when  need  not  be  asked  in  complaint I  421 

receiver,  when  liable  for I  722 

where  tender  has  been  made I  759 

upon  offer  to  liquidate  damages  I  767 

after  offer  to  compromise I  773 

when  action  stayed  until  those  of  a  former  action 

paid II  204-209 

on  postponement  of  trial,  see  Postponement  of 
Tbiax. 
when  party  noticing  cause  for  trial,  must  pay,  if 

cause  not  moved II  258 

on  setting  aside  Inquest II  263 

upon  setting  aside  default  for  irregularity II  267 

where  demurrer  Interposed  to  one  of  several  causes 

of  action,  or  defenses II  273 

on  demurrer  to  whole  pleading II  273 

on  issue  of  law,  may  be  awarded  by  interlocutory 

judgment II  275-276 

563 

on  issue  of  law,  how  fixed  and  collected II  276 

certificate  for,  when  applied  for  after  verdict II  383 

additional  allowance  may  be  applied  for  after  verdict  II  383 

upon  granting  new  trial II  501-504 

security  for,  see  Secttritt  fob  Costs. 

defined  II  537 

right  to,  does  not  accrue  until  termination  of  action  II  537 

incident  to  the  action II  538 

right  to,  dependent  upon  statute II  538 

belong  to  party II  538 

by  what  statute  controlled II  538-539 

when  right  to,  is  substantial II  539 

distinction  between  interlocutory  and  final II  539-540 

right  to  award  in  void  proceedings II  540 

when  plaintiff  entitled  to,  of  course II  541-555 
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in  actions  begun  In  what  courts II  541 

in  actions  involving  real  property II  541-545 

when  not,  in  actions  of  trespass II  542 

when  title  to  real  property  arises II  542-545 

in  actions  to  recover  a  chattel II  545-546 

in  actions  in  which  a  justice  of  the  peace  has  no 

jurisdiction II  546-551 

in  actions  where  people  are  a  party II  546-547 

in  actions  for  tort II  547-548 

where  accounts  involved  exceed  four  hun- 
dred dollars II  548-550 

in     actions     against     representatives     of 

intestate II  550-551 

in  action  to  recover  money  only II  551-552 

in  such  action  amount  recovered  controls . .  II  551 

where  several  actions  brought  for  the  same  cause. .  II  552-553 

when  actions  have  been  consolidated  or  severed II  552-553 

where  several  issues  of  fact  in  same  action II  658-555 

where  defendant  not  entitled  to  costs  in  such 

case II  553-554 

when  substantial  cause  of  action  same  on  two 

or  more  separate  issues II  555 

when  defendant  entitled  to,  of  course II  555-557 

when  there  is  but  one  defendant II  555-556 

where  there  are  more  defendants  than  one. ...  II  556-557 

after  discontinuance  on  answer  of  title II  557-558 

when,  in  the  discretion  of  the  court II  558-567 

where  plaintiff  succeeds  against  one  of  several 

defendants II  558-559 

in  such  case  referee  cannot  award  costs II  558 

in  all  equity  cases  discretionary II  559-563 

in  actions  for  foreclosure,  discretionary II  562 

III  156 

in  actions  for  partition,  discretionary Ill  83 

where  discretionary,  party  not  entitled  to  unless 

awarded II  560 

rules  for  awarding  costs  when  discretionary II  560-561 

563 
discretionary   in  action   to   enforce   mechanic's 

lien  on  real  property II  562 

when  awarded  in  divorce  cases II  561-562 

to  appearing  co-respondent,   where   allega- 
tions of  adultery  against  not  proven Ill  272 

in  interlocutory  judgment Ill  273 

in  final  judgment Ill  282 

in  action  for  separation '. Ill  295 

when  awarded  in  actions  to  redeem II  562-563 
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where  defendant  unreasonably  defends II  563 

interlocutory,  on  trial  of  issue  of  law,  discre- 
tionary    II  563 

of  a  motion,  wtien  granted II  563-566 

rules  for  awarding,  on  motion II  564-565 

motion,  how  collected II  565-566 

964,965 

in  special  proceedings II  566-567 

can  only  be  awarded  when  allowed  by  stat- 
ute    II  566 

additional  allowance  cannot  be  given  in,  or- 
dinarily    II  566 

none  in  criminal  special  proceedings II  566 

on  submission  of  controversy II  567 

in  actions  brought  by  people II  568-569 

where  judgment  rendered  against  people II  568-569 

In  action  against  school  officers II  569 

in  action  against  municipal  corporation II  569-571 

what  claims  must  be  presented  and  to  whom. .  II  570 

in  actions  by  or  against  trustees II  571-573 

when  trustee  will  be  personally  charged  with II  573-574 

how  order  made  to  charge  trustee  personally II  573 

what  should  appear  to  charge  trustee  personally  II  573-574 

in  actions  by  receiver II  574 

when  executor  or  administrator  personally  charged 

with II  571,  573 

in  actions  against  executors  or  administrators II  575-579 

can  only  be  awarded  against  on  motion II  573 

what  are  actions  against  executors  or  adminis- 
trators    II  575 

what  must  appear  to  authorize  award  of  costs 

against II  575-576 

what  certificate  to  be  furnished  on  motion  for. .  II  576 

578-579 

what  presentation  of  claim  required II  576-577 

must  be  unreasonably  neglected  or  refused...  II  576-578 
failure  to  file  consent  that  claim  be  determined 

on  accounting II  576-577 

court — not  referee — to  impose  costs  against  ex- 
ecutor, etc II  578-579 

except  in  a  reference  of  a  "disputed  claim". ..  11  578-579 
successful  plaintiff  entitled  to  disbursements  al- 
though costs  refused II  579 

who  chargeable  with,  where  cause  of  action  trans- 
ferred    II  580-586 

person  beneficially  Interested  when  charged  with. .  II  580 

what  is  beneficial  interest  to  charge  with II  580-585 
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whettier  real  property  defending,  as  well  as  real 

party  prosecuting,  can  be  charged II  583-585 

motion  to  compel  transferee  or  third  party  to  pay..  II  585 

order  for,  how  enforced II  585-586 

against  infant  plaintiff,  how  collected II  586 

where  offer  of  judgment  has  been  made II  587-588 

626 

on  appeal II  589-598 

from  final  judgment II  589-596 

when  allowed,  of  course II  589-592 

to  what  courts  applicable II  589 

what  is  final  judgment II  590 

against  municipal  corporation,  recoverable  with- 
out presentation  of  claim II  590 

how  awarded  when  each  party  appeals II  590-591 

how  awarded  where  more  than  one  defendant . .  II  591 
on  exceptions  directed  to  be  heard  in  tlie  first  in- 
stance    II  591,  612 

when  allowed,  of  course,  matter  of  right II  591 

construction  of  award  by  appellate  court II  591-592 

593 

when  discretionary II  592-596 

when  new  trial  is  directed II  592-593 

meaning  of  words  "  costs  to  abide  event  " II  592 

meaning  of  words  "  costs  to  appellant  to  abide 

event " II  593-594 

in  equity  actions  discretionary II  593-595 

award  of  costs  only  applies  to  court  by  which 

made II  593-594 

when  neither  party  -will  be  charged  with II  594 

where  several  respondents  or  appellant's II  594-595 

where  judgment  affirmed  in  part  and  reversed  in 

part 11  595 

from  decree  of  surrogate's  court II  595-596 

from  interlocutory  judgment  or  order II  596-598 

on  appeal  from  order  granting  or  refusing  new 

trial 11  596-598 

617 

on  appeal  from  order  refusing  new  trial II  596-50S 

from   both  judgment  and  order  denying  new 

frial,  no  costs  of  order  given II  596-597 

in  special  proceedings II  598 

from  justice's  court  to  county  court  on  questions 

of  law II  598-599 

where  new  trial  is  had  in  county  court II  599-602 

certificate  for,  when  required II  602-604 
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amount  of II    604-619 

before  notice  of  trial II   604-605 

for  each  additional  defendant  served II    604-605 

for  procuring  appointment  of  guardian II  604 

for  procuring  order  of  publication II  605 

for  procuring  injunction  or  order  of  arrest II  605 

after  notice  and  before  trial II   605-606 

on  taliing  depositions II   606-607 

for  dravi^ing  interrogatories II  607 

for  trial  of  issue  of  law II   607-608 

for  trial  of  issue  of  fact  or  assessment  of  dam- 
ages,  etc II    608-610 

for  making  and  serving  case II  610 

for  making  and  serving  amendments II  610 

of  motion  for  new  trial  on  case II    610-612 

on  application  for  judgment  on  special  verdict.  II   610-612 

on  motion II  565,  612 

where  new  ttial  is  had  or  assessment  of  dam- 
ages   etc II  612 

term  fees II   612-615 

when  cause  necessarily  on  calendar II   612-614 

for  what  term  fees  not  allowed II   614-615 

on  appeal  to  supreme  court  or  appellate  division  II   615-617 

from  order  of  inferior  court II  616 

on  appeal  from  final  order  in  special  pro- 
ceedings    II  617 

on  appeal  to  court  of  appeals II   617-618 

on  settlement II  618 

costs  on  granting  favor  cannot  be  taxed  again II   618-619 

additional  allowances II   619-632 

not  provided  for  as  to  special  proceedings,  generally  II  566,  623 
may  be  granted  where  offer  of  judgment  refused  or 

accepted   II      588 

when  they  are  a  matter  of  right II   619-621 

in  what  actions II   619-621 

amount  of II  619 

620,  621 

on  settlement  of  action 11   619-620 

in  action  of  foreclosure II  619,  620 

only  granted  where  cost's  awarded  by  final  judg- 
ment    II  620 

may  be  taxed,  of  course II  621 

how  value  of  property  ascertained II  621 

when  matter  of  discretion II   622-632 

in  action  for  foreclosure II  622,  623 

not  granted  In  submission  of  controversy II  623 

nor  in  ■  divorce  cases II  623 
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is  allowed  in  actions  for  construction  of  a  will. .  II  623-624 

in  action  for  partition II  623,  624 

in  difficult  or  extraordinary  action II  623 

624-626 

wliat  is  a  defense  in  sucli  actions II  624 

only  granted  when  party  entitled  to  full  costs.  II  626 

when  granted  and  when  refused II  626-627 

on  what  amount  estimated II  627-629 

amount  of  allowance II  629 

application  for,  must  be  made  to  court II  629 

to  what  court  to  be  made II  629-630 

must  be  made  before  adjustment  of  costs II  630 

papers  on  application II  631 

review  of  grant  or  denial  of  allowance II  631-632 

disbursements II  632-640 

See  DiSBTJBSEMENTS. 

increased  cost's,  when  allowed II   640-645 

See  Inceb^sed  Costs. 
taxation  of,  see  Taxatiok  of  Costs. 
how  amount  of,  established  on  tender  in  foreclosure.III  137 

in  action  for  foreclosure  of  mechanics'  Hens Ill  168 

surrogate  may  allow,  on  determination  of  disputed 

claim Ill  359 

in  reference  to  hear  disputed  claims  against  deced- 
ent's estate Ill  369 

in  action  by  creditor  of  decedent  against  next  of  kin 

or  legatee Ill  376 

in  action  against  member  of  joint  stock  association, 
after  execution  against  the  association  returned 

unsatisfied Ill  442 

in  taxpayer's  action  to  prevent  waste Ill  456 

in  action  to  charge  joint  debtors  not  served Ill  466 

in  action  against  usurper  of  office  or  franchise III   495-496 

in  supplementary  proceedings Ill   581-583 

COUNSEL: 

absence  of,  when  ground  to  postpone  trial II  252 

summing  up  by II  353 

See  Teiai,  by  Jdet. 
COUNSEL  FEES: 

See  Mateimonial  Actions. 
COUNSELLOR: 

See  Attorney. 
COUNTERCLAIM: 

of  title  to  real  property,  when  made I  83 

efifect  of  discontinuance  of  action  on,  under  statute  of 

limitations I  109 
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cause  of  action  barred  by  statute,  cannot  be  set  up  as. .     I  114 

defense  of  statute  of  limitations,  must  be  pleaded. .-. .     I  117 

each,  to  be  separately  stated  in  pleading I  331 

what  is    I  439 

distinction  between  set-off,  recoupment,  and I  439 

construction  of  phrase  "  must  tend  to  diminish  or  de- 
feat plaintiff's  recovery " I  440 

must  always  contain  cause  of  action I  441 

must  be  against  all  plaintiffs I  442 

when  must  belong  to  all  defendants I  442 

must  belong  to  defendant  at  commencement  of  action . .     I  443 

meaning  of  phrase  "transaction  set  forth  in  complaint".     I  443 

meaning  of  phrase  "subject  of  action" I  446 

what  may  be  set  up  as,  in  action  on  contract I  448 

against  assignee  of  contract I  449 

against  transferee  of  over-due  paper I  451 

against  one  litigating  in  representative  capacity. . .     I  451 

in  matrimonial  actions    I  453 

not  allowed  against  people I  453 

when  defendant  must  plead  I  453 

must  be  pleaded  as  such I  454 

how  far  bar  to  another  action I  455 

judgment  on I  455 

affirmative  judgment  on,  must  be  demanded  in  answer.     I  456 

when  plaintiff  may  reply  to I  457 

grounds  of  demurrer  to,  see  Demubeee. 

right  of  defendant  to  provisional  remedy  on  pleading. . .     1  753 

discontinuance  after  answer  of II    176-179 

mode  of  trial,  when  interposed II    218-219 

405-406 
on  inquest,  see  Inquest. 

default  where  there  is    II  266 

in  matrimonial  action   Ill  275,  291 

in  reference  of  disputed  claim Ill  366 

in  action  by  creditor  of  decedent  against  heir  or  de- 
visee     Ill  381 

COUNTY: 

how  to  sue  and  be  sued I  156 

must  be  stated  in  complaint  in  action  in  supreme  court.     I  393 
8ee,  also,  Complaint. 

COUNTY  CLBRK: 

certificate  of,  as  to  payment  of  capital  stock  of  corpora- 
tion, evidence   II  97 

fees  of,  in  action II    665-666 

to  discharge  docket  of  judgment  on  filing  certificate  of 

reversal  or  satisfaction   II  706 
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terms  of  I  10 

always  open  for  the  transaction  of  ex  pcwte  business  . .     I  10, 77 

county  clerk  to  be  clerk  of I  16 

how  constituted  I  71 

jurisdiction  of   I  71 

no  jurisdiction  over  two  thousand  dollars I  71 

jurisdiction  of,  how  determined I  72 

where  jurisdiction  exists  same  as  supreme  court I  73 

mandates  of,  to  be  enforced  as  in  supreme  court I  73 

may  send  mandates  into  another  county I  73 

court  of  limited,  and  not  general  jurisdiction I  73 

special  cases  of  jurisdiction  of I  73 

when  justice  of  supreme  court,  may  make  orders  in. . . .     I  78 

place  of  trial  of  action  brought  in,  how  changed II  148-149 

when  may  require  security  for  costs II  520 

costs  in,  on  appeal  from  justice's  court  on  question  of 

law  .  .  .  .'. II  598-599 

costs  in,  on  appeal  where  new  trial  had  in II  599-602 

when  judgment  of  justice  of  the  peace  becomes  judg- 
ment of II  687 

appeals  from,  to  appellate  division II  876-880 

appeal  to,  from  justice's  court II  936-962 

See  Justice  of  the  Peace. 

has  jurisdiction  of  partition Ill  33 

of  action  for  admeasurement  of  dower Ill  102 

of  action  for  foreclosure  of  mortgage Ill  127 

of  action  for  enforcement  of  mechanics'  lien Ill  162 

has  no  jurisdiction  of  action  for  determination  of  con- 
flicting claims  to  real  property Ill  174 

nor  action  of  waste Ill  188 

has  jurisdiction  of  corporations Ill  311 

COUNTY  JUDGE: 

power  of,  in  action  in  county  court I  73 

when  has  power  of  justice  of  supreme  court I  77 

limitation  of  power  to  make  order I  78 

when  cannot  make  order  to  show  cause I  78 

when  may  entertain  supplementary  proceedings Ill  519,  520 

COUNTY  TEEASUREE: 

when  leave  granted  to  sue  official  bond  of I  126 

when  supervisors  parties  plaintiff  in  action  on  bond  of.     I  156 

COURT: 

records  of,  see  Records. 

place  of  trial  of  action  brought  in  local,  how  changed.   II  147-150 

what  actions  triable  by,  see  Tbial. 

fees  of  clerks  of   11  663-665 
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what,  has  jurisdiction  in  ejectment   Ill  3 

of  partition  Ill  33 

of  admeasurement  of  dower Ill  102 

of  foreclosure   Ill  127 

of  action  for  enforcement  of  mechanics'  liens Ill  161-162 

of  action  for  determination  of  conflicting  claims  to 

real  property    Ill  174 

of  action  of  waste    Ill  188 

of  matrimonial  actions   Ill  245-246 

COUET  OF  APPEALS: 

where  rules  silent,  practice  in  court  of  errors  followed. .   I  2 

terms  of I  6,  7 

jurisdiction  of I  60 

what  judgments  appealable  to  I  61, 62 

what  orders  appealable  to   I  61, 62 

jurisdiction  of,  not  limited  by  amount I  61,  63 

how  review  secured  in,  of  appellate  division  decision  on 

appeal  from  interlocutory  judgment  on  demurrer. ...  II  277 
appeal  lies  to,  from  appellate  division  order  on  motion 

for  new  trial  made  there II  511 

costs  on  appeal  to   II  617-618 

fees  of  clerk  of   II  662-663 

security  necessary  to  perfect  appeal  to II  791 

when  motion  to  dismiss  appeal  to,  ex  parte II  828 

for   failure   to   give   undertaking II  828 

not  granted  for  failure  to  notice  cause II  828 

appeal  to,  from  an  order  possibly  made  on  facts,  dis- 
missed    II  829 

dismissal  of  appeal  to,  for  failure  to  serve  process  on  re- 
spondents    II  829 

dismissal  of  appeal  to,  for  failure  to  give  stipulation  for 

judgment  absolute II  829 

when  re-argument  granted  by  II  831-832 

appellate  division  order  gianting  restitution,  etc.,  not 

reviewable  in II  834 

what  is  appealable  to   II  837-850 

generally II  837-840 

from  judgments  or  order  finally  determining  actions 

or  special  proceedings    II  840-844 

"  judgment  "  refers  to  actions  and  "  orders  " 

to  special  proceedings  only II  840 

what  is  final  judgment   II  840-841 

what  is  final  order  in  special  proceedings ....   II  841-844 

from  orders  granting  new  trials   II  844-845 

only  applies  to  order  granting  new  trials  on  ex- 
ceptions     II  844,  856 
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stipulation    for    judgment    absolute    must    be 

given II   844-845 

846 

appeals  allowable  by  permission  only II    845-850 

form  of  permission,  as  to  certification  of  ques- 
tions      II    845-846 

where  permission  necessary,  appeal  without  it 

is  nullity  II  846 

where  questions  necessary  to  be  certified,  how 

framed   II    846-847 

from  judgments  or  orders  not  finally  determ- 
ining actions  or  special  proceedings II  847 

in  actions  begun  in  a  court  other  than  supreme 
court,  court  of  claims,  county  court,  or  sur- 
rogate's  court    II    847-848 

from   judgments   of   unanimous   afl[irmance   in 

certain  excepted  cases   II    848-850 

what  are  excepted  actions II    848-849 

when  permission  granted II   848-849 

no  review  as  to  whether  there  is  any  or  suf- 
ficient evidence  to  sustain  a  verdict  or  de- 
cision,    after     unanimous     aflBrmance,    even 

though  that  question  certified II  849,  852 

discretionary    determinations    not    reviewable, 

though  certified   II  849 

what  is  unanimous  aflSrmance II    849-850 

what  may  be  reviewed  in   II    850-857 

only  questions   of   law II  850,  851 

whether  there  is  any  evidence  to  sustain  a  material 

fact  is  question  of  law II  855 

nn  exercise  of  discretion  reviewable  in II  560,  856 

no  unanimous  decision  of  the  appellate  division  that 
there  is  evidence  tending  to  sustain  finding  of  fact 

or   undirected   verdict,    reviewable II  850 

851-852 
what  can  be  reviewed  after  unanimous  affirmance.   JI  853 

prohibition  as  to  unanimous  affirmance  applies  to 

special  proceedings   II  853 

prohibition  does  not  apply  to  unanimous  reversals.  II  854 

judgment,  or  order  granting  new  trial,  after  trial 
by  court  or  referee,  presumed  to  be  reversed  on 
law  unless  contrary  appears  in  the  record  body  of 

judgment  or  order  II  850,  853 

what  may  be  reviewed  where  such   judgment  or 

order  states  no  ground II    853-854 

presumption  applies  to  orders  in  special  proceed- 
ings    II  854 


INDEX.  657 
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presumption  does  not  apply  to  reversals  in  jury 

cases II  854 

application  of  presumption  where  decision  in  "short 

form  ' II  854 

presumption  does  not  apply  where  necessary  finding 

is  beyond  pleadings  or  evidence II  854 

presumption  does  not  apply  to  nonsuit II  854-855 

how  reversal  on  facts  shown II  855 

court  of  appeals  can  look  into  record  to  ascertain 

if  reversal  was  on  the  facts,  when  order  so  states.   II  855 
when  only  interlocutory  judgment,  or  order  refusing 
new  trial,  reviewable  on  appeal  from  final  judg- 
ment    II  850-851 

grounds  of  appellate  division  determination  will  not 

be  ascertained  from  opinion    II  856 

save  where  expressly  referred  to  in  certifica- 
tion of  question    II  856 

instances  where  it  is  material  to  secure  review  in 
court  of  appeals  to  have  grounds   of  appellate 

division  determination  appear  in  order II.  856-857 

that  order  granting  new  trial  was  not  on  facts .  II  856 

that  determination  was  not  discretionary  ....  II  856-857 

when  appeal  to  be  taken  to II  857-859 

from  judgments   II  857, 858 

from  order II  857,  858 

where  leave  to  appeal  necessary II  858 

from  final  judgment,  after  affirmance  by  appellate 

division  of  interlocutory  judgment II  858-859 

how  appeal  to  be  taken II  869 

return    on    appeal    to    II  859-861 

of  what  to  consist   II  859, 860 

to  be  made  by  appellant  II  859-860 

when  respondent  may  make    II  860 

to  be  filed  by  clerk II  860 

notice  requiring  return  to  be  filed  II  860 

when  appeal  dismissed  for  want  of  prosecution  for 

failure  to  file    II  860 

what  to  contain II  860 

to  be  certified  by  the  clerk,  or  stipulated 11  860-861 

extension  of  time  to  file  II  861 

further  return,  how  obtained   II  861 

appeal  will  not  be  dismissed  for  defective II  861 

remedy  for  defective,  by  motion  to  correct II  861 

case  to  be  made  by  appellant II  861 

what  to  contain II  861 

42 


658  INDEX. 

COURT  OF  APPEALS— (contOTwed)  :                                     vol.  page. 
when  statement  of  facts  to  be  made  by  appellate 

division II  861-862 

how  cases  and  points  to  be  printed II  862-863 

oases  to  be  served  by  appellant II  863 

effect  of  failure  to  serve II  863 

how  many  copies  required  II  863 

same  attorneys  and  guardians  in,  as  in  couxt  below,  etc.  II  864 

notice  of  argument,  how  and  when  to  be  served II  864,  865 

867 

calendar  of,  how  to  be  made,  preference,  etc II  864,  866 

appeal  from  order,  for  what  day  to  be  noticed II  866 

how  to  be  heard  II  866 

motion  when  to  be  made   II  866-867 

points  to  be  furnished  on  appeal  to,  when  filed  and 

served,    form,   etc II  867-868 

day  calendar,  of  what  to  consist   II  869 

reservation  of  causes  on   II  869-871 

practice  as  to  calendar,  where  party  dies  after  appeal. .   II  871 

argument   of   appeal    II  871-872 

time  allowed  on  argument   II  871 

judgment  not  reversed  by  default   II  872 

practice  upon  affirmance  by  default   II  872 

decisions,  when  handed  down II  873 

opinions  to  whom  delivered   II  873 

judgment  to  be  remitted  to  court  from  which  appeal 

taken II  873 

remittitur,  what  to  contain   II  873 

to  be  filed  with  clerk  of  court  beloiv II  873-874 

practice  in  court  below  on  remittitur   II  874-875 

how  to  be  returned  to  court  of  appeals II  874 

appeal  to,  in  action  to  foreclose  mortgage   Ill  139 

COURT  OF  CLAIMS: 

court  of  record 1  4 

continuation  of  board  of  claims  I  4 

terms   of    I  11 

COURTS  OF  RECORD: 

enumerated I  3 

may  make  rules    I  3 

sittings  of,  must  be  public 1  4 

cannot  be  open  to  transact  business  on  Sunday 1  4 

formerly  not  open  on  election  or  toM-n  meeting  day. ...     I  6 

may  be  open  on  holidays  other  than  Sunday I  6 

must  be  held  as  appointed  1  8 

extraordinary  terms  of,  how  appointed I  8 

actions  in,  may  be  tried  elsewhere  than  at  court  house . .     1  9 

how  adjourned   I  11 
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COURTS  OF  RECORD— (conimMetJ)  :  -v 

how  adjourned,  in  absence  of  judge  

judges  of,  not  to  practice   

seals  of   , 

duties  of  clerk  of    

will  correct  mistakes  of  ofl5cer 

extent  of  control  over  attorney 

jurisdiction  of   

only  within  the  state   

restricted    by    constitution    and    laws    of    United 

States  

intention  to  deprive  of,  not  presumed 

in  suits  in  which  other  governments  are  parties . . 

in  bankruptcy  eases 

in  suits  by  and  against  foreign  corporations 

on  causes  of  action  arising  without  the  state .... 
for  specific  performance  of  contract  to  convey  lands 

without  the  state    

in  certain  cases,  limited   

in  patent  cases    

as  to  lands  outside  of  the  state  

as  to  penal  laws  of  another  state  

on  habeas  corpus  by  United  States  soldier 

of  property  of  non-resident,  attached  within  the 

state  

in  ejectment,   against  person  claiming  as   United 

States  oflBcer  

jurisdiction  of  court  of  appeals,  see  Couet  op 

Appeals. 
jurisdiction   of   supreme   court,    see   Supeeme 

COTIKT. 

power  of  judges  out  of,  see  Judges. 

name  of,  must  be  specified  in  complaint I 

power   of,   to   relieve   against  mistakes,   not   given   by 
statute  I 
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COURTS  WHICH  HAVE  BEEN  ABOLISHED: 

enumerated I        3, 68 

jurisdiction  of,  now  in  supreme  court I  3,  63,  68 

judges  of,  now  supreme  court  justices I        3, 63 

described I  68 

leave  to  sue  on  judgments  taken  in I  122 

COVENANTS: 

when  violation  of,  will  be  restrained  by  injunction  ....     I  554 

CREDITOR: 

when  one  may  sue  for  all I  159 

See,  also,  JuDGMEifT  Cbeditob  and  Judgment 
Creditoe's  Action. 
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CEEDITOE,  OF  DECEDENT :  vol.      page. 

action  by,  against  next  of  kin,  legatee,  heir  or  devisee. Ill    369-335 
See,  also.  Decedent. 
CRIMINAL  ACTION: 

defined I  80 

CROSS-EXAMINATION.    See  Trial  by  Juby. 

D. 

DAMAGES: 

matters  in  mitigation  of,  how  pleaded I  438 

sustained  by  injunction,  to  what  extent  plaintiff  liable 

for I  599 

how  such  damages  ascertained I  601 

when  offer  to  liquidate,  may  be  made I  767 

effect  of  acceptance  or  refusal  of  offer  to  liquidate I  767 

assessment  of,  upon  default   II  266 

when  court  may  direct  to  be  assessed  upon  issue  of 

law II  275 

application  for  increased,  after  trial  by  jury II  383, 734 

on  trial  by  court,  decision  should  specify  sum  allowed 

as  single,  and  direct  judgment  for  increased II  394 

plaintiff  who  recovers  increased,  not  thereby  entitled  to 

increased  costs  II  643 

nominal,  when  new  trial  on  ground  that  the  verdict  is 

against  the  weight  of  evidence II  496-497 

motion  for  new  trial  for  insufficient  or  excessive II  497-499 

when  court  may  require  party  to  remit II  497 

assessment  of,  on  application  for  judgment II  719-722 

what,  may  be  recovered  in  ejectment Ill  8,  9 

See  Ejectment. 

for  withholding  dower,  when  may  be  recovered Ill  104-106 

107 
judgment   in   action   for   determination   of    conflicting 
claims  to  real  property  must  award,  to  a  successful 

defendant Ill  183 

in  action  of  waste  Ill  191, 192 

in  action  for  timber  cut  by  trespasser Ill  199-201 

in  action  against  forcible  ejectors    Ill  201 

DEATH: 

of  occupant  does  not  affect  right  to  possession  of  real 

property I  89 

judgment  may  be  rendered  after,  on  verdict  rendered 

before I  830 

when  action  for  personal  injury  does  not  abate  by. . . .     I  830 

verdict,  report  or  decision  after,  void 1 ,         831 

motion  cannot  be  decided  after    I  831 

See,  also,  Contintjance  of  Action. 


INDEX.  661 

DECEDENT:                                                                                  vol.      paoe. 
distribution  in  partition,  wtere  estate  of,  interested ...  Ill  86 
action  by  creditor  of  decedent  against  next  of  kin,  leg- 
atee, heir,  or  devisee Ill    369-385 

when  the  action  lies Ill    369-373 

meaning  of  the  term  "  next  of  kin  " Ill  370 

right  to  bring  action  against  next  of  kin  or  legatee 

does  not  arise  by  statute Ill  370 

must  be  pursued  as  directed  by  the  code Ill  370 

right    to    bring    action    against    heirs    is    purely 

statute-given   Ill  370,  378 

heirs  or  devisees  are  not  joint  debtors,  so  as  to 

allow  action  against  them  as  such Ill  457 

nature  of  the  debt  that  will  sustain  the  action  ..III    370-371 

action  is  of  equitable  cognizance Ill  371 

what  statute  of  limitation  applies  to Ill  371 

381,  383 
when  short  statute  of  limitation  applicable. .  .Ill  359,371 

whether  one  creditor  can  sue  for  all Ill  371 

no  defense  to,  that  creditor  has  taken  note  of 

executor Ill  371 

no  objection  to  maintenance  of  action  that  there 

has  been  no  accounting   Ill  371 

what  is  necessary  to  show  to  maintain  the  action.  .Ill    371-372 
action  originally  brought  against  decedent,  cannot 
be  revived  into  one  under  the  code  against  next 

of  kin,  etc Ill  372 

the  action  against,  does  not  affect  liability  of  heir 

or  devisee  for  debt  charged  on  real  estate Ill  37^ 

persons  liable  in  several  capacities  may  be  charged 

in Ill  372 

child  born  after  making  of  will  may  maintain  the 

action Ill  373 

regulation  with  regard  to  action  against  next  of 

kin  and  legatees    Ill    373-376 

one,  or  all,  may  be  sued Ill  373 

what  next  of  kin,  and  what  legatee  liable  ....  Ill    373-374 
how  maintained  when  some  legatee  preferred 

to  others    Ill  374 

heirs  or  devisees  cannot  be  joined  as  defendants 

with  next  of  kin  and  legatees Ill  374 

remedy  against  next  of  kin  and  legatees  must 
be  exhausted  before  heirs,  etc.,  can  be  pro- 
ceeded against    Ill  374 

action  is  regarded  as  brought  on  debt  of  de- 
cedent   Ill  374 

what  should  be  alleged  in  complaint  Ill    374-370 
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each  legatee  liable  only  for  his  own  share  of 

the  debt Ill  375 

such  liability  limited  by  the   assets   received 

by  the  legatee   Ill  375 

defendant's  pleadings   Ill  375 

proceedings  in  the  action   Ill  375 

default  judgment  only  had  on  application 

to  court   Ill  375 

not  triable  by  jury  Ill  375 

what    plaintiff   must    show    to    maintain    the 

action Ill  375 

in  action  against  preferred  legatee Ill  376 

judgment  in  such  action Ill  376 

how  taken  on  default  Ill  375 

must  apportion  recovery   Ill  376 

costs  in    Ill  376 

regulations  with  regard  to  action  against  devisees 

and  heirs  at  law  Ill  377-384 

to  wljat  extent  devisees  or  heirs   at  law  are 

liable Ill  377-378 

action  must  be    brought    jointly    against    all 

heirs,  or  all  devisees   Ill  378 

executors  cannot  be  joined  with  heirs  or  de- 
visees as  defendant   Ill  378 

action  against  heirs  or  devisees  cannot  be  main- 
tained at   same  time  as   action  against  next 

of  kin  or  legatees Ill  378 

what  must  appear  to  entitle  creditor  to  main- 
tain the  action  Ill  379 

where   proceeding  is   pending  to   sell   de- 

ceedent's  real  property  for  debts Ill  379-380 

in  action  against  heir Ill  381,  382 

in  action  against  devisee Ill  381-382 

complaint  in,  what  to  contain   Ill  380-381 

what  may  be  set  up  in  answer  in Ill  381 

defense  that  there  are  unsatisfied  demands 

of  class  preferred  over  plaintiff's Ill  384-385 

action  not  delayed  by  reason  of  infancy  of  any 

of  the  parties   Ill  382 

judgment Ill  383-384 

how  entered  and  docketed Ill  383 

separate,  to  be  entered  against  each  de- 
fendant   Ill  383 

when  should  direct  collection  of  debt  out 

of  real  property  descended  or  devised.  .  .Ill  383 

lien  of,  on  land  descended  and  aliened. Ill  383-384 

preference  of  debts   Ill  384 
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DECEDENT'S  ESTATE: 

See  Executors  and  Administbatohs  and  De- 
cedent. 
DECISION: 

of  issue  of  lawy  see  Issues. 

on  trial  of  issues  of  fact  by  court,  see  Trial  of  Issues 

OF  Fact  by  the  Court. 
exception  to,  Ditto. 
in  ejectment,  see  Ejectment. 
DECREE:  vol.      page. 

of  surrogate's  court,  appeal  from  II    917-935 

See  Subrogate' s  Court. 
DECREE  NISI:     See  Matrimonial  Actions. 
DEFAULT: 

when  attorney  may  open I  40 

on   contested   motion    I  270 

when  may  be  taken   II    265-266 

270 

when  taken  by  party  not  serving  notice  of  trial II  265 

when  one  of  several  defendants  may  take   II    265-266 

proof  upon,  where  affirmative  relief  asked  by  defendant..  II  266 

waiver  of  right  to  trial  by  jury  on II  266 

when  case  may  be  sent  to  referee  upon II  266 

assessments  of  damages  upon   II  266 

opening  of,  for  irregularity  II    266-267 

costs  upon   II  267 

terms  on  opening  for  favor II    267-268 

no  appeal  lies  from  judgment  or  order  entered  by 11  784,  893 

no  reference  on,  in  divorce  case II    411-412 

judgment  by,  see  Judgment. 
See,  also.  Inquest. 

in  ejectment,  when  opened Ill  22 

proceedings  on,  in  partition Ill       51-55 

In  action  for  admeasurement  of  dower Ill  108 

in  action  for  foreclosure  of  mortgage Ill   130-131 

in  action  for  determination  of  conflicting  claims 

to  real  property Ill  181 

In  action  of  nuisance Ill  197 

in  action  to  annul  a  marriage Ill  260,  261 

in  action  of  divorce HI   270-271 

272 

in  action  for  separation Ill  293 

in  action  for  dissolution  of  corporation Ill  338 

In  action  by  creditor  of  decedent  against  next  of 

kin  or  legatee Ill         375 

In  action  to  determine  the  validity  of  probate 

of  will .- in  399 

in  judgment  creditor's  action Ill  428 
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DEFENDANT:  ^ 

wlien  may  defend  as  poor  person 

who  may  be  joined  as 

in  actions  against  stoclsholders  or  directors  of  cor- 
porations   

against  trustees  for  filing  false  report 

in  actions  against  stockholders  of  corporations 

when  people  may  be 

jointly  or  severally  liable,  how  to  be  sued 

in  actions  on  written  instruments 

in  actions  for  tort,  how  joined 

severally  liable,  proceedings  against 

who  must  be,  in  ejectment 

when  person  claiming  title  may  be  joined  as,  in  eject- 
ment   

who  should  be,  in  partition 

when  creditor  may  be  in  partition 

unknown,  how  served  in  partition 

distribution   of   proceeds   where   unknown   defend- 
ant in  partition II 

who  must  be,  in  action  for  dower 

II 

in  action  for  foreclosure 

parties  liable   for  payment  of  mortgage,    may   be 

joined,  as 

In  action  to  compel  determination  of  claim  to  real 

property  

who  may  be,  in  action  for  waste 

who  may  be  joined  as,  in  action  for  a  nuisance 

where  unknown,  how  to  be  designated 

when  true  name  may  be  inserted 

must  be  allegation  that  name  is  unknown 

when  infant  is,  see  Infant. 

service  of  summons  upon 

See,  also,  Summons. 
when  allowed  to  defend,  after  service  by  publication 
when  may  appear,  though  not  served  witTi  summons 
See,  also,  Appearance. 

when  must  serve  answer 

time  to  answer  of,  when  arrested 

when  may  file  notice  of  pendency  of  action 

when  may  move  to  dismiss  complaint  for  neglect. . . 
when  must  serve  copy  of  answer  on  co-defendant. . 
charged  with  fraud,  when  not  excused  from  verify- 
ing pleading 

pleadings   on   part  of 

when  must  plead  counterclaim 

when  may  move  to  vacate  warrant  "of  attachment;. . 


FAQE. 

137 
139 

147 
149 
149 
155 
161, 164 

162. 164 

163. 165 
164 
166 

169 
172 
174 
174 

87 

174 

103-104 

176 

177 

178 
179 
180 
180 
181 
181 

198 

228 
334 

235 
236 

240 
314 
334 

337 
425 
453 
673 
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DEFENDANT— (contMiued)  :                                                     vol.  page. 
when  discharged  from  arrest,  on  giving  ball,  or  de- 
posit       I  525 

undertalsing  on  attachment,  when  delivered  to I  695 

after   attachment   vacated,   substituted   as  plaintifE 

In  place  of  sherife I  695 

right  of,  to  provisional  remedy  on  pleading  counter- 
claim       I  587,  753 

See  Satisfaction. 

when  may  make  offer  to  compromise I  768 

when  assignee  of,  may  be  substituted  in  action I  823 

discovery  by,  see  Discoveet  of  Books  and  Papers.        , 

when  may  demand  change  of  place  of  trial II  153-154 

discontinuance  after  appearance  by II  174 

rights  of,  after  discontinuance II  198 

separate  trial  between  plaintiff  and  one  of  several . .  II  222,  223 

when    separate,  must  serve  notice  of  trial II  234 

notice  by,  of  demand  of  judgment  for  return  in  re- 
plevin     II  237 

rights  of,  on  inquest II  261 

when  may  take  default II  265-266 

when  compelled  to  elect II  303-804 

opening  by,  when  made II  308 

when    additional,    brought    in II  330-331 

cannot  be  compelled  to  give  security  for  costs II  520 

when  entitled  to  costs  of  course II  556-557 

See  Costs. 

when  entitled  to  notice  of  application  for  Judgment.  II  710-712 
when  may  serve  demand  of  notice  for  application 

for  judgment II  710-712 

what  admitted  by  failure  of,  to  answer II  718-719 

in  ejectment,  who  must  and  may  be Ill  10-11 

vendee  of  real  property Ill  7 

occupant Ill  10, 11 

in  partition,  who  must  and  may  be Ill  42-45 

In  action  for  admeasurement  of  dower Ill  103-104 

in  action  for  foreclosure  of  mortgage Ill  128 

in  action  for  determination  of  conflicting  claims  to 

real  property Ill  177-178 

in  action  of  waste Ill  190-191 

in  action  of  nuisance Ill  196 

In  action  by  creditor  for  sequestration  of  corpora- 
tion, etc Ill  326 

338-339 

executors  or  administrators Ill  352-353 

in  action  to  establish  a  wiU,  who  should  be Ill  388 

in  action  to  determine  validity  of  probate  of  will. . .  .Ill  398 

in  judgment  creditor's  action Ill  416-418 
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DEFENDANT — {contimwd) :  vol.      page. 

in  taxpayer's  action  to  prevent  vs^aste Ill   453-454 

in  action  against  usurper  of  ofBce Ill   477-478 

480-481 
481-482 
DEFENSE: 

cause  barred  by  statute  of  limitation  cannot  be  set 

up  as I  114 

of  statute  of  limitation,  must  be  pleaded  to  be  avail- 
able    I  117 

each,  to  be  separately  stated  in  pleading...- I  331 

dilatory,  must  be  verified X  335 

sham,  what  is I  382 

may  be  stricken  out I  381 

when  answer  not  stricken  out  as I  382 

defendant  may  interpose  all,  in  one  answer I  436 

need  not  be  consistent •. I  436 

when  defendant  required  to  elect  between I  437 

any,  existing  at  time  of  answer  may  be  pleaded. ...  I  437 

partial,   may  be  pleaded I  437 

what   is  partial I  438 

what  may  be  interposed,  in  action  against  bail I  536 

in  action  of  ejectment Ill  14-16 

in  action  against  joint  stock  association Ill  437, 438 

DEFICIENCY: 

on  foreclosure,  see  FoKECLOSiniE  of  Moetgage. 

DELIVERY  OF  PROPERTY: 

when  may  be  ordered I  751 

DEMAND: 

limitation  of  action,  where  demand  necessary I  112 

DEMURRER: 

cannot  be  interposed  to  demand  for  judgment I  421 

what  it  is I  462 

when  it  lies I  462 

grounds  of,  to  complaint I  461 

that  the  court  has  no  jurisdiction I  468 

that  plaintiff  has  not  capacity  to  sue I  469 

another   action  pending I  469 

misjoinder  of  parties  plaintifC I  470 

defect  of  parties  plaintiff  or  defendant I  471 

misjoinder  of  causes  of  action I  472 

failure  to  state  cause  of  action I  474 

grounds  of,  to  pleadings  after  complaint I  463 

to  answer I  476 

to  counterclaim I  477 

to  reply I  478 
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DEMUKRER—i  continued):  vol.      page. 

for  what  will  not  lie I  464 

when  may  be  interposed  to  supplemental  pleading.     I  465 
only  to  be  interposed  to  whole  cause  of  action  or  de- 
fense       I  466 

how  objections  must  be  taken  by I  465 

what  objections  not  taken  by,  deemed  to  be  waived    I  466,  481 

when  may  be  joined  with  answer I  467 

what  allegations  admitted  by I  467 

amendments  after  decision  of I  479 

rule  of  allowance  at  common  law I  479 

allowance  of,  in  discretion  of  court I  480 

when  leave  to  amend  not  granted I  480 

effect  of  amendment I  486 

when  objection  to  pleading  waived I  481 

in  action  of  ejectment Ill  14 

See,  also,  Isstoes. 

DENIALS.    See  Answer. 

DEPOSIT: 

of  money,  when  may  be  ordered I  751 

effect  of I  751 

See  Payment  into  Court. 

DEPOSITION: 

to  be  used  on  motion,  when  may  be  taken I  260 

application  for I  261 

what  must  appear  by I  261 

what  notice  required I  261 

of  party  cannot  be  taken .' I  261 

when  opposite  party  cannot  oppose I  261 

where  person  to  be  examined  must  attend I  262 

when  may  move  to  vacate  order I  262 

of  party  cannot  be  compelled  on  attachment I  639 

of  other  than  party,  can  be  compelled  on  attachment    I  639 

See  Examination  befobe  Trial. 

how  taken  witiin  the  state  for  use  in  another  state  II  34-38 

taken  without  the  state  for  use  within  it II  39-77 

costs  for  taking II   606-607 

See,  also,  Commission. 

DESCENT  CAST: 

does  not  effect  right  of  possession I  88 

DETERMINATION   OF   CONFLICTING   CLAIMS   TO 
REAL  PROPERTY,  ACTION  FOR: 
when  claim  of  dower  can  be  fried  by  means  of  action 

for Ill  103 

history  and  nature  of Ill   173-174 

in  what  courts  may  be  brought Ill  174 
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DETERMINATION  OF  CONFLICTING  CLAIMS  TO  REAL 

PROPERTY,  ACTION  FOR— ( continued)  :  vol.      page. 

in  what  county  to  be  brought II  127-130 

proceedings  In  the  action Ill  174 

who  may  be  plaintiffs I  178 

III  175 

what  estate  plaintiff  must  have Ill  175 

what  possession  plaintiff  must  have Ill  175-177 

parties   defendant I  178 

III  177-178 

nature  of   defendant's   claim Ill  177-178 

complaint  in,  what  to  contain Ill  178-179 

answer  In,  what  may  be  set  up  In Ill  179-181 

Issues,  how  tried  in Ill  181, 182 

proceedings  before  judgment  in Ill  181-182 

amendment    of    pleadings Ill  181 

opening  default Ill  181 

injunction    Ill  182 

verdict,   report  or  decision II  378 

III  182 

perpetuation  of  testimony Ill  182 

what  plaintiff  must  show  to  recover  In Ill  182 

judgment  in Ill  183^184 

how  taken  on  default Ill  181 

what  to  contain Ill  183-184 

form  of Ill  184 

how  entered  and  docketed Ill  184 

additional  allowance  in II  619 

effect  of Ill  185 

new  trial  in Ill  184-185 

against  claimant  of  dower Ill  185-186 

DETERMINATION  OF  VALIDITY  OP  PROBATE  OF 
WILL,  ACTION  FOR: 
See  Will. 
DEVISEE: 

may  maintain  action  of  waste Ill  189 

action  by  creditor  of  decedent  against,  see  De- 
cedent. 

DISABILITIES: 

under  statute  of  limitations I  89, 110 

must  exist  when  right  of  action  accrued I  90, 110 

in  action  for  dower I  110 

DISBURSEMENTS: 

included  in  "  cost's  " II  537 

what  allowed  in  costs II  632-633 

only  allowed  where  party  entitled  to  costs II  633 

witness  fees,  what  allowed  as II  633-635 

640 
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DISBURSEMENTS— (cowtMiuetf):                                            vol.  page. 

referee's  fees,  what  allowed  as II  636 

what  fees  of  commissioner  to  take  testimony  taxed 

as II  636 

not   taxed   where  party  the  only  witness   ex- 
amined    II  636 

for  copies  of  papers II  637-639 

for  searches II  637 

for  orders II  637 

for  printing II  637 

for  stenographer's  minutes II  637-639 

673-674 

for  sherifE's  fees II  639 

for  service  of  papers II  639 

for  surveyor's  fees,  not  taxable II  639 

how  stated  in  bill  of  costs II  639 

for  plans,  maps,  sketches,  etc.,  not  taxable II  639-640 

for  furnishing  undertaking,  not  taxable II  640 

fees  paid  certain  public  officers,  not  taxable 11  640 

affidavit  of,  what  to  contain II  649-650 

of  attendance  of  witness,  what  to  show II  649-650 

of  referee's  fees,  what  to  show II  650 

not  allowed  without  affidavit II  649 

in  action  for  foreclosure  of  mechanic's  lien  discre- 
tionary   Ill  168 

DISCHAHGB: 

from  arrest,  must  be  given  to  defendant  on  giving 

bail,  or  deposit I  525 

of  bail,  before  expiration  of  time  to  answer I  537 

DISCONTINUANCE: 

attorney  may  stipulate  for I  39 

effect  of,  on  limitation  of  action,  where  counterclaim 

Interposed I  109 

when  allowed II  173-187 

right  to,  absolute  before  appearance,  without  costs  II  175-176 

allowance  of  discretionary,  after  appearance II  174 

terms  of II  ^^5 

granting  of  terms,  discretionary II  194-197 

what  terms  required II  194-197 

when  allowed  without  costs II  196-197 

upon  settlement  of  action II  175 

after  counterclaim  interposed II  176-179 

upon  plea  of  another  action  pending II  180-181 

arbitration  operates  as II  181 

after  change  in  rules  of  practice II  181-182 

in  action  for  replevin II  182-183 

where  plaintiff  has  been  misled II  183 
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DISCONTINUANCE — (contirmed)  :  .vol.      page. 

where  plaintiff  surprised  by  defense,  such  as  infancy 

or  insolvency II  184-185 

in  action  of  ejectment II  183 

where  witness  has  been  examined  pending  action. .  II  183-184 

where  action  brought  under  mistake II  185-186 

not  allowed  where  plaintlfE  in  default II  186 

order  for,  how  entered  on  stipulation II  186, 190 

application  for,  by  whom  made II  187-188 

may  be  made  at  any  time  before  judgment. ...  II  188 

should  be  made  promptly II  189 

how  made II  190-191 

what  facts  should  be  stated  in  afladavit  on II  191-192 

when  notice  of  motion  required II  191-192 

opposing  affidavits  on II  192-193 

order  for,  necessary  to  effect II  190, 193 

contents  of II  193 

must  be  complied  with  before  effectual II  194 

efeect  of II  197 

rights  of  defendant  after II  198 

for  neglect  to  proceed II  199 

of  supplementary  proceedings Ill  579-580 

DISCOVERY  OF  BOOKS  AND  PAPERS: 

what  courts  may  order I  832 

an  action  cannot  be  maintained  to  aid  a  discovery  in 

another  action I  832 

application  for  must  be  made  under  code  of  civil 

procedure I  ■       832 

must  be  by  petition I  842 

distinction  between,  and  examination  before  trial. .  I  833 

granting  of,  discretionary I  833 

must  be  necessary I  833,  834 

includes  power  to  compel  deposit  for  insrection I  834 

only  granted  to  enable  party  to  obtain  information 

necessary  for  his  own  case I  834 

when  not  ordered  of  all  books  and  papers I  834 

may  be  ordered  of  books  and  papers  of  corporation  I  835 

may  be  ordered  of  books  and  papers  of  receiver. ...  I  835 

when  ordered  in  actions  between  partners I  836 

by  principal  of  books  of  agent I  836 

cases  in  which  not  ordered I  836 

application  for,  by  whom  made. I  837 

when  granted,  before  cause  at  issue I  838 

when  granted  after  issue I  840 

petition  for,  what  must  contain I  842 

what  facts  and  circumstances  must  be  stated  in  I  842 

must  be  verified  by  affidavit I  842 
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DISCOVERY  OF  BOOKS  AND  PAPERS— (cojtiwitecJ)  :    vol, 

must  be  verified  by  party 

when  certificate  of  referee,  sufficient  proof  for 

order  to  show  cause,  what  to  contain 

should  contain  directions  as  to  manner  of  dis- 
covery   

peremptory  order  cannot  be  made  ex  pa/rte 

proceedings  upon  return  of 

when  order  will  be  denied  on  hearing  of 

order  for  discovery,  what  to  contain 

when  may  operate  as  stay 

by  whom  may  be  vacated 

for  what  reasons  will  be  vacated 

proceedings  under  order 

referee  may  be  appointed  to  superintend 

power  of  referee 

order  should  be  strictly  obeyed 

denied  where  party  is  not  able  to  produce 

party  may  be  examined  under  oath  before  referee. . 
when  part  of  book  may  be  sealed 

how  sealed  portions  procured  to  be  opened.... 

proceedings,  if  not  complied  with 

effect  of  papers  produced  as  evidence 

penalty  for  disobedience  of  order 

referee  cannot  order I 

in  judgment  creditor's  action Ii; 


DISMISSAL: 

of  complaint,  for  failure  to  serve  summons, 
for  unreasonable  neglect  to  proceed 


for  neglect,   when   defendant  waives  right  to 

move  for 

defendant     can     move     for,     if     counterclaim 

pleaded 

for  failure  to  serve  copy,  when  granted 

effect  of  judgment  of 

on  opening 

of  supplementary  proceedings,  for  unreasonable  ne- 
glect to  proceed Ill 

DISPUTED  CLAIM: 

See  Executors  and  Administeatoes. 
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DISMISSAL  OF  APPEAL.    See  Appeal,  Appellate  Di- 
vision, and  CouBT  or  Appeals. 
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DISPUTED  WHITINGS:                                                         vol,.      page. 
proof  of,  by  comparison II  108 

DISSOLUTION  OF  COKPOEATION: 

voluntary Ill  323, 339 

See  COEPOBATION. 

DISTRIBUTIVE  SHAKE: 

action  for,  against  administrator Ill   350-352 

DIVORCE: 

notice  published  with  summons,  in  action  of I  226 

counterclaim  in  action  for I  453 

place  of  trial  in  action  for II  135 

actions  for,  to  be  tried  by  jury II  213 

referee  cannot  be  named  in  consent  to  refer II  403-404 

417 

no  reference  on  defendant's  default   II  411-412 

application  for  judgment  must  be  made  on  referee's  (to 

bear  and  determine)  report  in  action  of II  441,  445 

costs  in   II  561-562 

additional  allowance  not  granted  in II  623 

judgment  in  action  for,  not  to  be  entered  without  order.   II  681 

when,  judgment  for  money  in,  enforced  by  execution ... .   II  963-964 
See,  also,  Matrimonial  Actions. 

DOCKET: 

See  Justice  of  the  Peace. 

of  judgment   II  685-686 

effect  of  II  686,  687 

when  to  be  canceled  and  discharged II  703-704 

entered  on  return  of  execution II  706 

of  judgment  on  restoration  of  lien II  706-707 

cancellation  and  discharge  of,  of  judgment  after  dis- 
charge in  bankruptcy   II  745-747 

of  judgment  by  confession  II  762 

of  judgment,  when  amended  or  cancelled  after  appeal . .  II  826 

of  judgment  in  replevin  creates  lien Ill  219 

DOCUMENT: 

admission  of  genuineness  of,  see  Books  and  Pai'ebs  and 

Papers. 
proof  of,  see  Records. 

congressional,   admissible  as   evidence II  117 

in  public  office  of  foreign  country  how  proved   II    123-124 

See  Certificate. 
See,  also.  Papers. 
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DOMESTIC  CORPOEATION:                                                    vol.  page. 

defined Ill  309 

See,  also,  Cokpoeation. 

DOMICILE: 

what  is,  of  married  woman  in  matrimonial  action Ill  258 

263-264 

DOUBLE  COSTS.     See  Incbeased  Costs. 

DOWER: 

action  for,  when  to  be  brought I  84 

disability,  in  action  for    I  110 

what  prevents  running  of  statute  of  limitations I  110 

who  defendant,  in  action  for I  174 

effect  of  notice  of  pendency  in  action  for  I  241 

undertaking  required  on  injunction  to  stay  proceedings 

in I  594 

action  for,  in  what  county  to  be  brought II  127-130 

to  be  tried  by  jury  II  212 

plaintiff  entitled  to  costs  of  course  in II  542 

fees  of  surveyor  in   II  662 

fees  of  commissioner  in  II  662 

judgment  in,  enforced  by  execution   II  963 

ejectment  not  maintainable  where  action  of,  lies Ill  7 

may  be  barred  as  to  lands  held  in  common  with  husband, 

by  agreement  of  partition Ill  33 

court  to  provide  for,  in  distributing  proceeds  in  par- 
tition   Ill  89 

consent  to  receive  gross  sum  as,  in  partition Ill  89 

inchoate  right  of,  may  be  released  in  partition.  .  .  .Ill  90 

how  value  of,  ascertained   Ill  90 

See  Admeiasurement  of  Doweb. 

effect  of  divorce  on  Ill  277,  278 


E. 

EARNINGS: 

how  reached  on   execution,   or   in   supplementary  pro- 
ceedings, see  Execution  and  Supplementabt  Pbo- 

CEEDINGS. 

EASEMENTS: 

when  encroachment  upon,  restrained  I  555 

may  not  be  recovered  in  ejectment  Ill  5 

43 
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EJECTMENT:  vol.       page. 

proof  of  authority  by  attorney  to  bring I  39 

who  may  be  plaintiffs  in  I  166 

by  grantee  under  void  conveyance    I  168 

who  must  be  defendant  in   I  168 

when  person  claiming  title  may  be  joined  as  defendant 

in I  169 

notice  of  pendency  must  be  filed  in  action  of I  239 

effect  of  such  notice  I  241 

undertaking  required,  on  injunction  to  stay  proceedings 

in I  594 

does  not  abate  by  death   I  811 

substitution  of  parties  in  action  for,  brought  by  grantee 

in  name  of  grantor    I  816 

continuance  of  action  for,  by  surviving  tenants  in  com- 
mon    I  820 

when  grantee  of  defendant  in,  need  not  be  substituted . .  I  823 

rules  for  substitution  of  parties  in  I  825 

in  what  county  action  to  be  brought   II  127-130 

discontinuance  in  action  of    II  183 

action  of  to  be  tried  by  jury  II  212 

verdict  in  action  for  II  377 

motion  for  new  trial  in  II  515-517 

may  be  granted  on  same  ground  as  in  any  other 

action II  515 

the  statutory  new  trial   II  515 

when  action  considered  one  of II  515-516 

application  for,  to  be  made  at  special  term II  516 

based  on  affidavits II  516 

right  to  first  new  trial  absolute II  516 

time  within  which  to  make  application II  515 

when  begins  to  run   II  516 

terms  of  granting       II  515,  516 

what  is  waiver  of  right  to  new  trial II  515,  516 

second  new  trial  discretionary II  515,  517 

what  must  be  shown  to  obtain  II  517 

only  two  new  trials  in  all  granted  under  the  statute.  II  517 
order  granting  second  new  trial  reviewable  in  ap- 
pellate division II  517 

of  what  restitution  ordered  on  reversal  of  judgment  in.  II  834,  835 

judgment  in,  how  enforced  by  execution II  963 

leave  to  issue  execution  after  death  of  defendant  in.  .  .  .  II  973 

origin  and  history  of   Ill  1 

what  courts  have  jurisdiction  of   Ill  3 

for  what  the  action  lies  Ill  3-5 

only  for  something  tangible   Ill  3,  5 
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'EJECTMENT— {continued):                                                         vol.  page. 

land  under  water   Ill  3 

highway Ill  3,  4 

easement Ill  3,  5 

overhanging  wall   Ill  4 

land  covered  by  party  wall Ill  5 

when  can  be  maintained  by  people  Ill  4, 10 

what  title  necessary  to  maintain  action  Ill  5-8 

plaintiff  must  have  right  of  possession Ill  5,  6 

when  maintained  on  mere  equitable  title Ill  6,  7 

possession,  how  far  evidence  of  title  in Ill  6,  7 

may  be  maintained  against  vendee  under  contract. .  Ill  7 

mortgagee  cannot  maintain    Ill  7, 124 

cannot  be  maintained  where  action  for  dower  lies . .  Ill  7 

reversioner  can  maintain  after  life  tenant's  default.III  7-8 

what  may  be  recovered  in  the  action Ill  8-9 

any  real  estate  of  which  actual  possession  can  be 

delivered Ill  8 

damages  for  withholding  property   Ill  8,  9 

when  estate  of  plaintiff  has  expired Ill  20 

rents  and  profits   Ill  8,  9 

permanent  improvements  set  off  against  damages .  .  Ill  9 

who  may  be  parties  in Ill  10-12 

plaintiffs Ill  10 

people Ill  10 

grantee  in  grantor's  name   Ill  10 

receiver Ill  10 

trustee Ill  10 

landlord Ill  10 

defendants Ill  10-11 

change  of  parties    Ill  11-12 

when  action  severed  by  several  occupation  Ill  11-12 

pleadings  in   Ill  12-16 

complaint,   requisites   of    Ill  12-14 

against  tenant  in  common  or  joint  tenant ....  Ill  13, 14 

as  to  rents  and  profits Ill  14 

demurrer Ill  14 

answer Ill  14-16 

what  may  be  proved  under  general  denial ....  Ill  14 

possible  defenses    Ill  15-16 

equitable  defenses    Ill  16 

proof  of  authority  to  bring  action  of Ill  16-17 

when  required   Ill  16-17 

what  is  sufficient   Ill  18 

receiver   Ill  18 

injunction Ill  18 
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survey Ill  18-19 

when  may  be  ordered  in  Ill  18-19 

order  for,  what  to  contain   Ill  19 

copy   of   order    must   be    served   before   entry   on 

premises Ill  19 

how,  made  after  order   Ill  19 

proceedings  before  judgment  in Ill  19 

issues  in,  how  tried   Ill  19 

estate  of  plaintiff  must  be  specified  in  verdict,  report, 

or  decision , Ill  20 

judgment  in    Ill  21 

form  of    Ill  21 

eflfect  of   Ill  23-24 

when  conclusive  Ill  23-24 

against  whom  conclusive   Ill  23-24 

costs  in    Ill  21 

execution  in    Ill  21 

new  trial  in   Ill  21 

what  defendant  may  show  on   Ill  21 

default  in,  when  opened  Ill  22 

restitution  on  opening   Ill  23 

proceedings  where  action  brought  for  rent  in  arrears.  .Ill  25-28 

when  may  be  maintained Ill  25-26 

when  notice  to  quit  necessary  Ill  '      25 

when  notice  of  intention  to  re-enter  necessary ....  Ill  25-26 
verdict  and  judgment  must  fix  amount  of  rent  in 

arrear Ill  26 

when  rent  apportioned   Ill  26 

payment  or  redemption  by  the  tenant   Ill  27-28 

when  possession  of  property  delivered  to  tenant.  .  .Ill  27-28 

EJECTOES: 

action   against   forcible    Ill  201 

ELECT: 

motion  to  compel  party  to   II  303-304 

ELISORS: 

when  and  by  whom  appointed I  29 

ENTRY: 

upon  real  estate,  when  sufficient  as  a  claim I  85 

EQUITY: 

jurisdiction  of  supreme  court,  what  it  includes I  65 

actions  in,  when  barred    1  101 
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ERROR  IN  FACT:  vol.      page. 

motion  to  set  aside  judgment  for,  see  Judoment. 

ESCAPE: 

limitation  of  action  for    I  lOO 

ESCHEAT: 

people  plaintiff,  in  action  to  enforce  I  154 

EVIDENCE: 

offer  of,  see  Tkeal  by  Jtjby. 

motion  to  strike  out,  see  Tbial  by  Jury. 

documentary II      95-126 

secondary II  106 

See  Notice  to  Peoduce. 

See,,  also.  Papers. 

See  Certificai'b. 

See,  also,  Document. 
on  trial  by  court,   see  Trial  of  Issues  of  Fact  by 

Court. 
new  trial  for  newly  discovered,  see  New  Trial. 
new  trial,  because  verdict  against   II    493-497 

EXAMINATION.     See  Witness.     See,  also,  Trial  by  Jury. 
See,  also.  Supplementary  Proceedings. 

EXAMINATION  BEFORE  TRIAL: 

of  party  as  witness   II  1 

in  what  courts  had II  1-2 

at  whose  instance   II  1 

may  be  had  in  action  about  to  be  brought II  2 

whom  may  be  examined  on II  2-3 

order  for,  discretionary  with  the  court II  3-4 

18-19 

to  perpetuate  testimony,  matter  of  right   II  3,  19 

may  be  denied  before  action  brought,  though  granted 

before  trial    II  4 

will  be  denied  where  cause  of  action  for  nominal 

damages   only  shown    II  4 

when  taken  at  party's  own  Instance II  4 

physical  examination  of  plaintiff  may  now  be 

had  in  negligence  case  in  connection  with  oral 

examination II  4, 18,  22 

in  action  for  libel  when  granted II  5 

concerning  criminal  offense II  5-6 

not  granted  where  trial  pending  before  referee . .  II  6 
may  be  had   to  enable  either  party  to  frame 

pleadings II  6 

for  what  purpose  granted  after  Issue II  6-8 
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not  granted  to  procure  affidavit  on  motion II  6 

as  to  information  necessary  to  make  a  complaint 

definite,  etc II  6-7 

may  be  liad  to  enable  party  to  furnish  bill  of 

particulars II  7 

not  granted  to  compel  disclosure  of  evidence. ...  II  7 

not  granted  to  ascertain  cause  of  action,  etc ...   II  7 

fiduciary  relation  cases II  8 

of  w^itness  not  a  party II  8 

not  to  enable  a  party  to  frame  pleading 11  9 

only  to  preserve  testimony II  9 

application  for,  to  wliom  made II  9-10 

affidavit  for,  what  must  contain II  10-17 

what  to  state  if  party  to  be  examined  is  corpora- 
tion     II  17 

order  for,  when  granted II  18 

what  to  contain     II  19 

how  to  be  served II  22-23 

fees  of  witnesses  must  be  paid II  23 

booiiis  and  papers  of  corporation  to  be  produced  on.  .  II  20-21 
books  and  papers  of  other  than  corporation  to  be  pro- 
duced       II  21-22 

28-29 

of  witness,  when  had  by  consent II  23-24 

how  and  for  what  causes  order  may  be  vacated. ...   11 19,  24-26 

deposition,  when  and  where  to  be  taken II  26-27 

may  be  adjourned II  26 

how  to  be  taken  and  returned II  27-30 

all  formal  objections  must  be  taken  on  examination  II  27-28 

how  to  be  read  over  and  subscribed II  29 

what  jurat  to  be  attached  to  deposition II  29 

deposition  must  be  filed II  29-30 

may  be  filed  nunc  pro  tunc II  30 

motion  to  suppress,  how  made II  30 

for  what  defects  will  be  suppressed II  30 

when  may  be  read II  31-33 

effect  of,  when  read  in  evidence II  33 

when  party  examined  may  be  sworn  at  trial II  33 

testimony  of  adversary  taken  upon,  may  be  rebutted  II  33 

of  witness  within  state,  for  use  without II  34-37 

when  and  how  may  be  had II  34 

penalty  for  failure  to  obey  subpoena,  etc II  34-37 

what  petition  for  subpoena  on,  must  show II  37 

fees  of  witness      II  37-38 

how  testimony  to  be  taken  down  and  returned.  II  38 
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EXCEPTION: 

on  trial  by  jury,  see  Teial  by  Jury. 

to  charge,  see  Trial  by  Jury.  vol.      page. 

when   application  made,   to   be  heard  at  appellate 

division   in  first  instance II  384 

whether  judgment  may  be  entered  after II  384-385 

during  trial  of  issues  of  fact  by  court II  386 

to  decision,  see  Trial  of  Issue  oi'  Fact  by  Court. 

to   report    of   referee II  442-444 

See  RnarEREE. 

what  questions  may  be  raised  without II  398,  460 

See,  also,  Case  and  Exceptions. 

EXECUTION: 

levy  of,   by  sheriff I  22,  24 

when  sheriff  cannot  purchase  under I  22 

after  warrant  of  attachment,  form  of I  691 

to  what  sheriff  directed I  691 

by  whom  allowed  after  death  of  defendant  be- 
fore judgment I  692 

in  what  order  property  sold  under I  692 

sheriff  must  regain  possession  of  personal  property 

lost  after  attachment I  693 

amendment  of I  781 

to  collect  costs  on  entry  of  interlocutory  judgment.  It  276 

sheriff's  fees  on II  668-669 

670-671 

entry  of  satisfaction  of,  on  docket  of  judgment II  705-706 

sheriff  to  satisfy  judgment  on  payment  of II  705-706 

on  judgment  by  confession II  762-768 

direction  for  restitution  enforceable  by II  836 

what  judgments  may  be  enforced  by II  963-964 

motion  costs  may  be  collected  by II  565-566 

964 

when  may  be  issued,  of  course II  966-970 

not  until  judgment-roll  filed II  966-967 

subsequent  filing  of  Judgment-roll  validates II  967 

may  be  mailed  to  sheriff II  967-968 

not  issued  until  judgment  actually  docketed II  968 

when  set  aside  for  irregularity II  968 

995-998 

for  what  will  be  vacated II  995-996 

where  judgment  vacated  execution  falls II  996 

motion  to  vacate,  when  to  be  made II  996 

must  be  upon  notice II  996 

proceedings  upon,  when  may  be  stayed II  996 

997,  998 

stranger  to  action,  when  may  move  to  stay  upon  II  997-998 
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not  issued  on  judgment  entered  as  security II  968 

appeal  does  not  stay,  without  order  or  undertaliing .  II  969 

how  issued  after  death  of  judgment  creditor II  969 

issued  within  five  years,  may  be  without  leave II  969 

if  after  five  years,  not  void II  969-970 

when  leave  required  to  issue  after  five  years. ..   II  970 
motion  for  such  leave  may  toe  made  by  personal 

representative  or  assignee II  970 

where  motion  for  leave  made II  970 

service  of  notice  of  motion,  how  made II  971 

facts  to  be  made  to  appear  on  such  motion II  971 

what  questions  may  be  raised  on  hearing II  971-972 

leave  after  death  of  defendant  in  ejectment II  973 

leave  after  death  of  judgment  debtor II  973-978 

decree  required  from   surrogate's  court II  973, 

after  what  time  decree  may  be  made II  973-974 

975 

petition  to   surrogate  for II  976,  977 

proceedings   after  petition II  976-977 

authority  of  surrogate  upon II  977 

notice  of  application  to  court  in  which  judgment 

recovered II  975 

what  notice  required II  975-976 

upon  whom  served II  976 

what  should  appear  by  afiidavits II  976 

in  what  order  applications  are  made II  976 

where  one  of  several  joint  judgment  debtors  dies  II  977-978 

upon  judgment  against  personal  representatives II  978-980 

not  to  be  issued  without  order  of  surrogate II  978 

what  notice  of  application  to  be  given II  979 

upon  what  papers  application  to  be  made II  979 

when  order  to  be  made  by  surrogate II  979-980 

order  does  not  give  preference II  979 

when  undertaking  may  be  required  by  surrogate  II  980 
upon   a   judgment   wholly   for   necessaries   sold,   or 
work  performed  in  a  family  as  a  domestic,  or  for 
services  rendered  for  salary  owing  to  an  employe 

of  the  judgment  debtor II  980-981 

different  kinds  of II  981-982 

contents  and  form  of II  982-985 

is  a  mandate  of  the  court II  982 

by  whom  signed II  982 

on  transcript  of  judgment,  contents  of II  984 

for  a  sum  of  money,  contents  of II  984 

against  more  than  one  party II  984 

against  property,  what  must  be  stated  in II  985 

to  collect  motion  costs,  what  must  be  stated  in. .. .  II  985 
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where    warrant    of    attachment,    what    must   be 

stated  in II  985 

against  the  person,  contents  of II  985 

in  what  cases  it  may  issue II  1063-1066 

when    cannot    issue    until    execution    against 

property  returned II  1066-1067 

may  issue,  though  more  than  five  years 
elapsed  since  judgment  entered,  where  exe- 
cution against  property  was  issued  within 

five  years II  1067 

effect  of  issue  of,  if  execution  against  property 

not  returned II  1067 

when  judgment  debtor  in,  in  custody,  other 

execution  cannot  issue II  1068 

may  issue  after  escape 11  1068 

arrest  of  judgment  debtor  upon II  1068 

custody  of  judgment  debtor  upon II  1068 

liberty  of  jail  upon II  1068 

undertaking  upon II  1068-1069 

effect  of  arrest  upon  judgment,  as  to  satis- 
faction    II  1069 

when  defendant  to  be  discharged  from  arrest 

upon         II  1070-1071 

new  execution  against  person,  when  may  issue  II  1071-1072 

for  delivery  of  real  property,  contents  of II  987 

for  delivery  of  a  chattel,  contents  of II  987-988 

to  what  county  may  be  issued II  988 

second  execution,  when  issued  to  same  county  as 

first II  988 

to  whom  directed II  989 

when  directed  to  coroner II  989 

when  court  may  direct  person  to  whom  directed . .  II  989 

bond  to  be  given  by  such  person II  989 

to  whom  directed  when  attachment  has  been  levied  II  989 

indorsement  to  be  made  by  sheriff  upon II  990 

receipt  to  be  given  by  sheriff  for II  990 

how  to  be  executed  by  sheriff II  990 

effect  of  instruction  to  officer  upon II  991-992 

how  far  officer  made  agent,  by  instructions II  991,  992 

when  to  be  returned II  992-994 

how  time  for  return  to  be  computed II  992 

to  what  clerli  to  be  returned II  993 

return  to  be  endorsed  upon II  993 

return  on,  what  to  contain II  993 

by  whom  return  to  be  made II  993 

return  may  be  compelled  by  court II  993 

when  additional  return  may  be  compelled II  993-994 
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wlien  return  will  be  cancelled II  994 

liability  of  party  for  wrongful II       994-995 

when  party  uot  liable  for  lawful  act II       994-995 

how  far  process  protection  to  officer II  995 

new  execution  issued  of  course,  after  first  returned  II  998 

leave  required  for,  where  first  outstanding II  998 

reasons  for  granting  leave II        998-999 

when  issued  after  escape  of  judgment  debtor....  II  999 

sheriff!  cannot  purchase  on II  999 

by  whom  executed  after  death  or  disqualification 

of  sheriff II     999-1000 

lien  of,  when  attaches  to  personal  property". II    1000-1002 

not  until  judgment  actually  entered II  1001 

not  until  delivery  to  sherifE  to  execute II  1001 

to  what  time  levy  on,  relates II  1001 

when  no  lien  on  property  sold  before  levy II  1001 

who  Is  purchaser  in  good  faith II  1002 

what  property  exempt  from II    1002-1012 

certain  personal  property II    1002-1006 

military  pay  when  exempt  from II    1006-1007 

right  of  action  for  taking  exempt  property  on.  II    1007-1008 

burial  .grounds  exempt  on II  1008 

homesteads  exempt  on   II    1008-1011 

special  provisions  as  to  exemptions II  1012 

what  property  may  be  levied  upon II    1012-1018 

railroad's  rolling  stock   II  1012 

crops,  etc II  1013 

mortgaged  property,  etc II  1013 

corporate  evidence  of  debt,  designed  to  circu- 
late as  money  II  1014 

bonds  and  stocks  of   corporation II  1014 

money II    1014-1015 

pledged  property  II  1015 

leasehold II  1015 

partnership  interest   II    1015-1016 

wages,  debts,  earnings,  ets II    1016-1018 

how  levy  to  be  made  II   1018-1028 

how  custody  to  be  taken  of  property  II   1018-1019 

how  made  when  property  in  possession  of  sherlfE.   II  1019 

when  sheriff  may  enter  house  of  defendant II  1019 

levy  must  be  made  on,  before  return  day 11  1019 

how  much  property  must  be  levied  upon II  1020 

no  levy  necessary  on  real  estate II  1020 

care  of  property  by  sheriff  II  1020 

release   of  property   of   firm,   taken   on  execution 

against  one  member   11    1021-1022 

proceedings  where  third  person  claims  property.  .  II    1022-1024 
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sheriff's  jury,  how  empaneled  on II  1022 

proceedings  before   II  1022-1023 

inquisition  of,  and  subsequent  proceedings  . .  II  1023-1024 
when    indemnitor    to    be    substituted    in    action 

against  sheriff   II  1024-1028 

granting  of  application  for  substitution,  dis- 
cretionary    II  1025 

clear  case  must  be  made  out II  1025-1026 

delay  does  not  prejudice  application  II  1026 

notice  of  application  for  substitution  II  1026 

papers  upon,  what  to  contain II  1026 

order  upon  II  1026 

security,  what  may  be  required  on II  1026 

when  action  may  be  divided II  1026-1027 

when  name  of  officer  may  be  stricken  out  as 

defendant      II  1027 

effect  of  order  of  substitution II  1027 

substituted  defendant  has  single  costs  only. .  II  1027 

right  of  officer  against  indemnitor II  1027-1028 

when  execution  becomes  dormant II  1028-1029 

proceeds  upon  sale,  how  applied  upon II  1029-1030 

execution  creditors  may  change  legal  priorities  by 

agreement II  1029 

against  partners,  how  proceeds  applied  upon II  1030 

sale  of  personal  property,  what  notice  to  be  given 

of II  1030 

effect  of  omission  to  give  such  notice II  1081 

effect  of  defective  advertisement II  1031 

penalty  for  taking  down  or  defacing  notice II  1031 

sale  to  be  had  between  nine  o'clock  and  sunset. . .  II  1031 

property  must  be  present  at  sale II  1032 

property  must  be  pointed  out II  1032 

how  to  be  sold .II  1032 

how  sold  when  subject  to  chattel  mortgage II  1032 

must  be  for  cash II  1032 

statute  of  frauds  applies II  1032-1033 

title  which  passes  by  sale II  1033 

title  not  impaired  by  subsequent  reversal II  1033 

title  after  sale  under  void  execution II  1033 

sheriff  cannot  sell  to  collect  fees II  1033 

sale  set  aside  for  irregularity II  1033-1034 

proceeds  upon  sale,  how  applied II  1034 

court  has  power  to  give  directions  as  to  applica- 
tion of  proceeds,  upon  motion,  but  will  not  ordi- 
narily do  so II  1034 

action  lies  to  settle  claims  to  proceeds  on II  1034 
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real  property,  how  sold  on,  etc II  1035-1062 

what,  may  be  sold  on II  1035-1037 

leasehold II  1035 

land  under  contract  of  purchase,  not  to  be  sold  II  1035 

land  held  adversely II  1035 

land  fraudulently  conveyed II  1035-1036 

estate  by  curtesy II  1036 

expectant  estate II  1086 

when  equity  of  redemption  not  to  be  sold. ...  II  1036-1037 

trust  property,  when  may  be  sold  on II  1037 

notice  of  sale  of  real  property,  how  given.  ...  II  1037-1039 

how  to  be  published II  1038 

penalty  for  sale  without  notice II  1038-1039 

sale  of,  how  made II  1039-1040 

duty  of  sheriff  upon II  1039 

how  to  be  published II  1038 

title  of  purchaser  on  sale II  IMO 

when  sale  may  be  set  aside II  1040 

certificate  of  sale,  what  to  contain II  1041 

to  be  made  by  sheriff II  1041 

to  be  filed II  1041 

right's  of  judgment  debtor  before  conveyance  II  1041-1042 

rights  of  person  entitled  to  .possession  of  land.  II  1042-1043 

remedy  of  purchaser  for  waste II  1043-1044 

redemption II  1044-1057 

how  to  be  made  by  judgment  debtor  or  owner  II  1044 

right  personal   to   debtor II  1045 

who  may  redeem II  1045 

by  tenants  in  common II  1045 

what  to  be  paid  upon II  1046 

when  to  be  made II  1046 

certificate  of,  to  be  delivered II  1046-1047 

certificate  of,  of  what  facts  evidence II  1047 

by  what  creditor  may  be  made. II  1047-1048 

when  made  by  creditor II  1048-1054 

what  papers  to  be  produced  by  creditor  by 

judgment II  1048-1052 

what  papers,  by  creditor  by  mortgage. ...  II  1048-1049 

1050-1052 

by  creditor,  where  to  be  made II  1052 

sheriff's  ofiice  to  be  kept  open  for II  1052 

to  whom  money  t'o  be  paid  on II  1052, 1053 

to  whom  made,  where  sheriff  dead  or  disqual- 
ified    II  1053 

how  made  after  sale,  by  person  specially  ap- 
pointed    II  1053-1054 

certificate  of  to  be  delivered  to  creditor II  1054 
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wJien  redemption  by  creditor  complete II  1054 

by  judgment  creditor,  efEect  of II  1054-1055 

when  separate  parcels  of  property  may  be  re- 
deemed    II  1055 

by  subsequent  creditors,  how  to  be  made II  1055-1057 

when  to  be  made II  1056-1057 

creditor  ou  whose  execution  sale  made,  when 

cannot  redeem II  1057 

conveyance  on,  when  to  be  made II  1057 

by  whom  made II  1057-1058 

to  whom  to  be  made II  1057, 1058 

to  whom  made  where  purchaser  dead  II  1058-1059 

what  to  contain II  1059 

assignment  of  judgment  before  conveyance. .  II  1059-1060 
remedy  for  failure  of  title  on  sale  of  real  property 

on II  1060 

contribution,  where  real  property  of  two  or  more 

persons  liable II  1060-1062 

may  be  issued  after  docket  of  deficiency  judgment. Ill  146 

to  collect  costs  in  matrimonial  actions Ill  273,  282 

how  issued  on  judgment  against  executors,  when 

all  not  served Ill  355 

in  action  against  joint  stock  association Ill  440 

on  judgment  in  action  against  joint  debtors Ill  458-460 

proceedings  supplementary  to,  see  Stjppijsmentabt  Pro- 
ceedings. 

EXECUTORS  AND  ADMINISTATORS: 

limitation  of  action  against I  97, 106 

by,  when  cause  of  action  accrued  in  life  of 

testator I  106 

may  sue  without  joining  persons  benefited I  140 

only  to  sue  or  be  sued  in  representative  character.     I  149 

how  judgment  against,  enforced I  149 

all  considered  as  one  person I  149 

separate  answers  by,  when  allowed I  149 

to  whom  letters  testamentary  not  Issued,  not  neces- 
sary party I  149 

III  353 

foreign,  cannot  be  sued  within  this  state I  149 

what  actions  they  may  bring I  150 

of  deceased  partner,  when  not  to  be  joined  as  de- 
fendant          I  152 

to  be  sued  personally  on  contracts  made  after  tes- 
tator's death I  152 

counterclaim  in  action  by  or  against' I  451 
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EXECUTORS  AND  ADMINISTRATORS— (cojittjwed)  :  vol. 
upon  death  of  sole  surviving,  receiver  may  be  ap- 
pointed    I 

vfhen  action  may  be  continued  by  and  against...  I 

in  wliat  action  to  be  substituted I 

reference  of  an  action  by  or  against II 

a  non-resident,  of  a  domestic  estate,  cannot  be  re- 
quired to  give  security  for  costs II 

security  for  costs  in  action  by  or  against II 

form  of  execution  against  property  in  liands  of . . .  II 

authority  of,  pending  appeal II 

costs  against,  see  Costs. 
wlien  action  brought  by,  or  against,  in  personal 
or  representative  capacity Ill 

when  action  against,  in  representative  capacity 
may  be  joined  with  one  against  in  personal  ca- 
pacity   Ill 

action  for  legacy  or  distributive  share Ill 

when  may  be  brought Ill 

what  must  be  shown  for  maintenance  of Ill 

demand  and  refusal  must  be  shown Ill 

when    brought    against    foreign    adminis- 
trator   Ill 

when  each  legatee  may  sue  separately Ill 

when  heir  or  devisee  necessary  party  defend- 
ant   Ill 

when  executor  individually  liable  for Ill 

six  years  statute  of  limitations  applies  to ... .  Ill 

when  statute  begins  to  run Ill 

code  provision  for,  not  applicable  to  proceed- 
ings In  surrogate's  court Ill 

such  action  is  a  bar  to  proceedings  in  surrg- 

gate's  court  to  compel  payment Ill 

guardian  ad  litem  must  file  bond  in Ill 

in  action  against,  all  considered  as  one  person. ..  .Ill 

appearance  by Ill 

separate  answers  by,  when  allowed Ill 

executor  not  qualified,  not  necessary  party.  .Ill 
what  personal  representatives  must  join  as  plain- 

tifes Ill 

pleadings  in Ill 

want  of  assets  not  to  be  pleaded  in  action  against, 

in  representative  capacity Ill 

not  liable  for  false  pleading Ill 

inventory  of  asset's  may  be  rebutted Ill 

when,  not  to  be  charged  with  demand  or  right  of 
action  included  in  inventory Ill 
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EXECUTORS  AXD  ABillXISTEATORS— (coranwijed)  :  vol.  page. 

action  does  not  abate  by  death  of iii  354 

judgment,  how  entered Ill  355 

what  to  contain HI  355 

for  costs  against  personally,  to  be  separately 

docketed     HI  355 

not  a  lien  on  testator's  real  property  unless  so 

stated  and  property  specifically  described.  .Ill      855,356 

not  evidence  of  assets Ill  356 

is  prima  facie  evidence  of  debt  on  hearing  before 

surrogate _ HI  356 

does  not  entitle  judgment  creditor  to  prefer- 
ence    356 

not  evidence  against  heirs  or  devisees Ill  356 

supplementary  proceedings  cannot  be  had  on, 

against Ill  356 

execution  against,  how  issued,  when  all  not  served. Ill  355 

action  against,  when  barred  by  judgment  against 

heir  or  devisee  for  same  cause Ill  357 

limitation  of  action  against,  on  disputed  claim... Ill       357-360 
action  must  be  begun  within  six  months  after 

rejection Ill  357 

what  is  suflacient  presentation  and  rejection  to 

set  statute  running Ill       357-358 

to  what  claims  against  decedent,  statute  ap- 
plies   Ill  358 

statute  does  not  apply  where  administrator  is 

a  non-resident Ill  358 

Tvhat  consent  to  determination  of  claim,  other 

than  by  action,  prevents  running  of  statute .  Ill        358-359 
defense  of  this  statute  of  limitations  can  be 
set  up  in  action  against  heirs  and  next  of 

kin  on  rejected  claim Ill  359 

surrogate  may  allow  costs  on  determination  of 

rejected  claim  by  him Ill  359 

citation  on  application  of  executor  as  adminis- 
trator to  require  creditor  to  present  claim  to 

surrogate  for  determination Ill  359 

claims  barred  if  action  not  begun  prior  to 
return  day,  or  creditor  consents  to  de- 
termination by  surrogate Ill  359 

reference  of  claims  against  estate  of  decedent. ..  .Ill       360-369 

is  an  action — not  a  special  proceeding Ill  362 

what  claims  may  be  referred Ill       360-362 

only  those  authorizing  judgment  for  sum  of 

money  only Ill  361 

executor  cannot  make  a  non-referable  claim 
referable  by  agreement  to  refer Ill  361 
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EXECUTORS  ANB  ADMINISTRATORS— (comfimted)  :  vol.  page. 

agreement  to  refer,  how  to  be  made Ill  362 

what  to  contain Ill  362,  363 

what  constitutes  an,  rather  than  arbitration.  .Ill  364 

must  be  filed  in  county  clerk's  office Ill  362,  363 

referee  in Ill  362 

how  selected Ill  362,  363 

must  be  approved  by  surrogate Ill  362,  363 

surrogate's  approval  of,  to  be  filed Ill  362,  363 

cannot  require  bill  of  particulars Ill  365 

powers  of Ill  365-366 

report  of Ill  366 

appointment  of  new,   where   one  named  re- 
fused to  serve Ill  366-367 

order  for  reference Ill  362,  363 

not  a  special  term  order Ill  363 

entry  of,  deemed  commencement  of  action... Ill  363 
entry  of,  not  necessary  to  give  jurisdiction, 

where  agreement  has  been  filed Ill  363-364 

pleadings  not  necessary Ill  364 

statute  of  limitations  may  be  taken  advantage  of, 

without  setting  it  up Ill  365 

bill  of  particulars  may  be  ordered  in Ill  364-365 

to  be  ordered  by  court,  not  referee Ill  365 

executor  can  set  off  claim  of  decedent,   against 
claimant's  demand,  but  cannot  have  affirmative 

judgment  on  contested  claim Ill  366 

proceedings  before  referee Ill  365-366 

report  of  referee Ill  366 

exceptions  to  report Ill  366 

367-368 
judgment  entered   on  report  of   referee  without 

confirmation Ill  367 

appeal  from  judgment Ill  367 

appointment    of    new    referee    where    new    trial 

granted Ill  368 

costs  in Ill  368-369 

EXEMPTION: 

from  service  as  trial  juror   II  280-282 

evidence  of  right  to   II  282-283 

in  New  York  county   II  283-284 

in  Kings  county  II  284 

right  to,  not  a  disqualification   II  284 

See  Teial  Jueor. 

from  execution II  1002-1012 

action  for  taking  exempt  property II  1007-1008 

special  provisions  as  to   II  1012 
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EX  PARTE: 

motion,  what  is   I  245 

may   be    heard    at    special    terms    adjourned    to 

chambers I  9 

requisite  of  affidavit  on   I  254 

renewal  of I  272 

order  of  judge  need  not  be  entered I  277 

when  may  be  entered   I  278 

how  vacated I  280 

when,  injunction  will  be  vacated I  G06 

EXPERTS.     See  Trial  by  Jury. 

EXTENSION  OF  TlilE : 

how  and  by  whom  made   I  294 

requirement  of  notice  for,  in  certain  cases I  294 

affidavit  for,  what  must  show I  294 

must  be  served  with  order   I  295 

what  does  not  operate  as   I  295 

by  whom  made,  after  time  has  expired I  296 

in  what  cases  time  cannot  be  extended I  297 

to  appeal,  by  death  of  party I  297 

EXTRA  ALLOWANCE: 

after  offer  of  judgment   I  774 

See  Costs. 

EXTRAORDINARY  TERMS: 

of  supreme  court   I  8 

F. 

EEES: 

of  clerk,  how  fixed   I  18,  19 

may  be  demanded  in  advance    I  '       19 

trial,   when  payable    I  19 

of  sheriff I  26 

of  coroner,  when  acting  as  sheriff I  27 

of  witness  upon  subpoena   II  81 

upon  subpoena  duces  tecum   II  84-85 

what  are II  656-657 

only  to  be  taken  when  allowed  by  statute   II  657-658 

only  those  allowed  by  statute  to  be  charged II  657-658 

to  be  taxed  upon  written  demand II  658 

who  may  tax   II  658-659 

of  sheriff  on  execution,  how  collected II  659 

not  to  be  collected  without  taxation,  if  required  ....  II  659 

of  referee .- II  659-661 

for  oaths  and  acknowledgments    II  661-662 

of  surveyor  in  partition  or  dower II  662 

44 
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'F'EES— (continued):                                                                  vol.  page. 

of  commissioner  in  partition  or  dower II  662 

of  clerk  of  court  of  appeals  11  662-663 

of  clerk  of  courts  of  record   II  663-665 

of  county  clerk II  665-666 

of  sheriff  II  666-671 

of  stenographer II  672-674 

of  juror II  674 

of  publisher II  674-675 

of  witness , II  676 

of  receiver II  676-677 

FIDELITY  OR  SURETY  COMPANY: 

undertaking  by I  298 

when  statement  of  condition  to  be  made I  300 

where  to  be  filed I  300 

FILING  OE  PAPERS: 

when  order  for  filing  will  be  granted I  290 

in  special  proceedings,  where  filed   I  291 

undertaking  when  to  be  filed   I  291 

in  what  office  to  be  filed   I  291 

in  arrest  and  bail    I  524 

on  injunction,  must  be  filed  I  597 

in  attachment  must  be  filed  I  640 

FINAL  JLT)GMENT: 

what  is II  590 

678-680 
Bee,  Issue. 
See,  also.  Judgment. 
FIRST  DISTRICT: 

where  motions  may  be  made  in , I  249 

FORCIBLE  EJECTORS: 

action  against Ill  201 

when  treble  damages  recoverable  in Ill  201 

FORECLOSURE  OF  MORTGAGE: 

who  must  be  plaintiffs  in  action  for  I  175 

III  127-128 

who  must  be  defendants  in  action  for I  176 

III  128 
one    liable    for    payment    of    mortgage    may    be 

joined  as I  177 

III  128 

when  prior  incumbrancers  may  be  defendants  in. Ill  128,  136 

when  notice  of  pendency  must  be  filed  in I  237 

effect  of  such  notice  I  '       243 

receiver  in  action  for   I  707 

in  132 
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FORECLOSURE  OF  MORTGAGE— (contWMed):               vol.  page. 

injunction  to  stay  waste I  578 

III  132 
of  mortgage   on   real   property,   where   action   to   be 

brought II  129 

referee  to  compute  or  sell  must  be  selected  by  court. .   II  417 

costs  in,  discretionary   II  562 

additional  allowance  on  II  619,  622 

where  application  for  judgment  by  default  made  ....   II  717 

proof  of  default  in  action  for II  718 

assessment  of  damages  on  application  for  judgment 

by  default  in II  721-722 

history  and  nature  of Ill  121-124 

when  only  remedy  is  on  mortgage Ill  124-125 

strict,  see  Strict  Fobeclosuke. 

by  advertisement Ill  126 

object  of Ill  126 

in  what  court  to  be  brought Ill  127 

place  of  trial  of Ill  127 

how  brought Ill  128-129 

wife  of  mortgagor  must  be  served  with  summons  in.  .Ill  129 

pleadings  in,  what  to  contain   Ill  129-130 

proceedings  on  default  in   Ill  130-131" 

reference  on  default   Ill  130 

order  of  reference,  what  to  contain Ill  131 

referee's  report Ill  131 

notice  of  application  for  judgment  on   Ill  131 

trial  of Ill  131-132 

judgment  in Ill  132-136 

what  to  contain Ill  132-136 

to  provide  for  sale    Ill  132 

what  expenses  directed  to  be  paid  in Ill  133 

referee  to  sell  to  be  named  in Ill  133 

in  what  counties  to  be  entered Ill  133 

nature  of Ill  133 

by  what  judge  made Ill  133-134 

should  contain  directions  for  deficiency  judgment. Ill  134 
against     whom     deficiency     judgment     may     be 

entered Ill  134-135 

what  to  contain  where  mortgage  debt  not  all  due.III  135-136 

to  be  received  for  all  sums  due  at  time  of  entry. Ill  135 

what  liens  to  be  considered  in Ill  136 

effect  of,  on  incumbrancers   Ill  136 

sale  in,  see  Sale. 

tender  of  amount  due  in Ill  137 

how  amount  of  costs  established   Ill  137 

eilect  of Ill  137 

conveyance  on  sale  in,  sec  Conveyance. 
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FORECLOSURE  OP  MORTGAGE— {oontinued)  :              vol.  page. 

referee's  report  of  sale   Ill  143 

confirmation  of   Ill  143-144 

surplus  on  sale,  see  Surplus  Money. 

deficiency,  how  ascertained   Ill  145 

should  be  stated  in  the  referee's  report Ill  145 

when  judgment  for,  may  be  entered Ill  145-146 

execution  may  be  issued   after   docket  of  judg- 
ment for Ill  146 

FORECLOSURE  OF  LIENS  ON  CHATTELS: 

See  Liens. 

FORECLOSURE  OF  MECHANIC'S  LIEN: 
See  Mechanic's  Lien. 

FOREIGN  CORPORATION: 

service  of  summons  upon,  how  made I  207 

attachment  against I  619 

defined Ill  309 

See  Corporation. 

books  of,  for  what  purpose  evidence   II  102 

when  copy  of  books  of  may  be  used II  103 

how  verified II  103 

what  notice  to  be  given  for  production  of  books  of .  .   II  105 

when  required  to  give  security  for  costs II  522 

FOREIGN  COUNTRY: 

records  of  courts  of,  how  proved  II        122-123 

documents  in  public  office  of,  how  proved II        123-124 

lOREIGN  JURY: 

what  is II  289 

application  for II  289 

affidavit  for II  289 

order  for II  290 

how  jury  drawn II  290 

FRANCHISE: 

when  interference  with  restrained I  556 

action  against  usurper  of,  see  Usurper  of  Office. 

FRAUD: 

when  action  for,  barred  by  limitation I  93,  94 

aricst  in  actions  for,  see  Arrest  and  Bail. 
action  to  annul  marriage  for,  see  Matrimonial 
Actions. 

FRIVOLOUS  PLEADING: 

judgment  on I  379 

See  Pleading. 
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G. 

GENERAL  APPEAKANCE.     See  Appearance. 

GENERAL  GUARDIAN: 

petition  by,  for  authority  to  agree  to  partition Ill  31-32 

may  apply  for  authority  to  bring  action  of  partition .  Ill  39 

ward  may  maintain  action  against,  for  waste Ill  190 

GENERAL  RULES: 

by  whom  made    I  2 

binding  upon  courts  of  record   I  2 

must  be  consistent  with  code  I  2 

when  to  take  effect   I  2 

where  none  made,  what  practice  controls   I  2 

See  RutES. 

GUARDIAN  AD  LITEM: 

not  a  party  I  12 

when  must  be  appointed   I  182 

who  may  be,  for  infant   I  182 

when  court  may  appoint,  for  incompetent  person  ....     I  199 

See  Infant. 

of  infant  plaintiflf,  when  absolutely  liable  for  costs.  .   II  586 

costs   against,   how   collected    II  586 

costs  for  procuring   II  604 

of  infant  plaintiflf  in  partition   Ill  39 

cannot  purchase  at  partition  sale Ill  72 

of  infant  plaintiflf  in  action  for  legacy  or   distribu- 
tive share,  must  file  bond   Ill  352 


H. 

HABEAS  CORPUS: 

may  be  issued  and  served  on  Sunday I  5 

by  United  States  soldier,  jurisdiction  of I  59 

to  bring  up  witness  to  testify II  90 

when  and  by  whom  issued II  90-91 

not  issued  to  bring  up  prisoner  sentenced  to  death  . .  II  91 
when  issued  to  bring  up  prisoner  under  sentence  for 

felony II  91 

application  for  writ,  what  must  appear  on II  91-92 

form  of  writ  of  II  92-93 

service  of  writ  of II  93 

duty  of  officer  on  service  of  II  93-94 

return   of   writ    II  94 

final  order  in,  reviewable  by  appeal II  774 

HABITUAL  DRUNKARD: 

how  land  of,  partitioned  by  agreement Ill  31-32 
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HEIR: 

may  bring  partition,  when  devise  claimed  to  be  void. Ill     41-42,45 

may  maintain  action  of  waste Ill  189 

action  by  creditor  of  decedent  against,  see  De- 
cedent. 

HIGHWAY: 

action  for  animal  seized  in,  when  barred I  100 

when  obstruction  of,  restrained   I  557 

may  be  recovered  in  ejectment Ill  3, 4 

HOLDING  OVER,  PERSON: 

action  against Ill  198 

HOLIDAYS: 

noon  to  midnight  of  Saturday  to  be I  6 

to  be  considered  as  Sunday I  6 

service  on,  except  Sunday,  valid I  6 

court  may  be  open  on,  except  Sunday I  6 

HUSBAND: 

may  partition  by  agreement  with  wife   Ill  32-33 

See  Matkimonial  Actions. 

HYPOTHETICAL  QUESTION: 

to  experts II       315,  320 


I. 

IDIOT: 

how  land  of  joint  tenant  or  tenant  in  common,  par- 
titioned by  agreement Ill  31-32 

action  to  annul  marriage  because  one  party  was, 
see  Matrimonial  Actions. 

IMPEACHING  WITNESS.     See  Witness. 

IMPOTENCY: 

action   to    annual    marriage    for,    see   Matbimonial 
Actions. 

INCREASED  COSTS : 

when  allowed   II  640-644 

in  what  cases  allowed   II  640-641 

what  officers  entitled  to  II  641-643 

not  allowed  to  indemnitor  substituted  as  defendant  in 

action  against  sheriff,  etc II  1027 

not  allowed  on  interlocutory  proceedings   II  043 

allowed  to  appellant  as  well  as  respondent  on  appeal.   II  643 
plaintiff    who    recovers    increased    damages    is    not 

thereby  entitled  to   II  043 

defined II  644 

does  not  include  disbursements   II  644 
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INCREASED  COSTS — {continued)  :                                    vol.  page. 

treble  costs  defined  II  644 

belong  to  party   II  644 

how  obtained II        644-645 

only  awarded  on  motion   II  644 

certificate  for,  required  on  motion II  645 

INCREASED  DAMAGES.    See  Damages. 

INFANT: 

leave  to  sue,  in  action  of  partition  by I  133 

may  obtain  leave  to  sue  as  poor  person I  135 

when  may  bring  action  of  partition I  170 

plaintiff I  182 

guardian  ad  litem  must  be  appointed  for I  182 

who  may  be  guardian  for  I  182 

when  attorney  or  ofiicer  of  court  must  act I  183 

consent  must  be  produced  before  appointment.  .  I  183 
application    for    appointment    of    guardian    for, 

how  made I  183 

by  whom  made  I  183 

to  whom  made I  185 

to  whom  made  in  actions  for  partition  ....  I       184,  185 

what  must  show   I  185 

security  by  guardian  for,  in  action  of  partition.  I  186 
clerk,   when    appointed   guardian,    must   give    se- 
curity    I  187 

guardian    of,    not   to    receive    property    without 

giving  security I  187 

court  may  direct  new  bond  to  be  given  by  guard- 
ian of  I  187 

effect  of  failure  to  appoint  guardian  ad  litem  for.  I  187 

compensation  of  guardian  ad  litem  for I  188 

defendant I  182 

must  appear  by  guardian  ad  litem I  182 

application  for  guardian  ad  litem  for,  how  made.  I  183 

when  to  be  made   I  183 

notice  of I  184 

what  must  show   I  185 

when  absent  from  state,  how  guardian  appointed.  I  186 
whem  summons  may  be  served  on  such  guard- 
ian       I  186 

duties  of  guardian  ad  litem  of I  187 

such  guardian  not  liable  for  costs   I  188 

how  summons  served  upon I  198 

when  appearance  must  be  made  by I  235 

when  may  be  arrested I  499 

receiver  in  action  by  or  against   I  709 

when  required  to  give  security  for  costs II        522-523 
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IXFANT — (continued)  :                                                         vol.  page. 
need  not  give  security  for  costs  when  authorized  to 

sue  as  poor  person II  523 

against  infant  plaintiff,  how  costs  collected II  586 

judgment  by  default  against  infant  defendant II  692 

proof  on  foreclosure  where  defendant  is  infant II  721-722 

cannot  confess  judgment   II  756 

how  land  of,  partitioned  by  agreement   Ill  31-32 

when,  may  bring  action  of  paitition   Ill  39-41 

distribution  of  proceeds  in  partition  where  infant  a 

party Ill  87 

supplementary  proceedings  may  be  had  on  judgment 

against Ill  507 

INJUNCTION; 

with  order  to  show  cause,  when  ceases   I  279 

defined I  539 

distinction  between  final  and  temporary I  540 

temporary,  when  granted  by  order I  539 

object  of  granting  temporary   I  540 

only  granted  in  cases  prescribed  in  code I  541 

granting  of,  discretionary  with  the  court I  541 

only  granted  in  action   I  542 

plaintiff's  rights  must  be  clear I  542 

injury  must  be  irreparable  I  543 

wheK  inadequacy  of  legal  remedy  must  appear   I  543 

when  will  be  refused  for  laches   I  543 

only   granted  when  necessary   to   protect    plaintiff's 

rights I  544 

where  right  to,  depends  upon  nature  of  action I  544 

applies  only  to  suits  in  equity I  544 

can  be  granted  only  on  complaint I  545,  585 

must  be  asked  for  in  prayer  for  judgment I  422,  545 

restrictions  upon  granting   I  545 

where  rights  depends  partly  upon  extrinsic  facts  ....     I  546 

meaning  of  phrase  "  subject  of  the  action  " I  546 

may  be  granted  before  service  of  complaint I  546 

various  cases  where  injunction  will  be  granted I  547 

violation  of  contract    I  548 

violation  of  copyright   I  548 

corporations I  549 

III  327-329 

directors   of   corporations    I  549 

III  327-329 

in  action  for  sequestration  I  551 

III  327-329 

to  vacate  incorporation   I  551 

to  annul  corporation    I  551 

III  343-344 
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creditors,  when  will  be  restrained  from  suing  . .  I  551 

against  joint  stock  association Ill        329-330 

religious   corporations    I  552 

municipal  corporations I  552 

ordinances  of  municipal  corporations I  553 

covenants I  554 

easements I  555 

franchises I  556 

highways I  557 

actions  at  law I  558 

actions  in  foreign  courts I  559 

application  should  he  made  in  the  action 

and  not  by  new  suit I  560 

judgments     .' I  561 

summary  proceedings I  563 

nuisances I  564 

III  197 

gwo  warranto    I  556 

III  489 

official  acts I  567 

taxpayer's  action I  567 

III       454-455 

various  miscellaneous  official  actions I  568 

to  restrain  arrest I  568 

personal  services I  570 

libel,  publication  of I  571 

private  letters I  571 

publications I  572 

patents I  572 

taxes  and  assessments I  572 

trade  marks,  trade  names,  and  unfair  compe- 
tition    I  573 

i               trespass I  576 

torts I  577 

waste I  578 

III       132, 188 

water  rights I  579 

proceedings  to  obtain  order I  581 

application  may  be  granted  before  service  of  sum- 
mons    I  581 

must  be  made  before  judgment X  581 

cannot  be  granted  after  judgment I  581 

by  whom  granted I  581 

at  what  term  made I  582 

may  be  granted  by  appellate  division I  582 

when  can  only  be  granted  by  court I  582 

power  of  judge  to  grant,  where  derived I  582 
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in  what  cases  county  judge  may  grants '.  I  583 

when  may  be  made  with  or  without  notice. ...  I  583 

in  what  case  notice  must  be  given I  584 

not  an  ordinary  proceeding  in  action I  584 

when  continued  after  order  to  show  cause I  584 

papers  on  which  granted I  585 

when  complaint  must  accompany  application.  I  585 
affidavit  only  effective  as  proof  of  facts  alleged  I  585 
when  complaint  need  not  accompany  applica- 
tion    I  586 

verified  complaint,  when  sufficient  as  affidavit  I  586 
fact's  must  be  shown  in,  by  positive  affidavit.  I  586 
when  allegations  made  on  information  and  be- 
lief sufficient I  586 

must  be  filed  forthwith I  587 

answer  containing  counterclaim I  587 

undertaking  to  be  given  on  application I  594 

must  be,  on  granting,  to  stay  proceedings I  594 

what  required  to  stay  proceedings  on  judg- 
ment for  money I  594 

when  bond  may  be  given  in  lieu  of  payment 

into  court I  596 

to  stay  proceedings  in  action  for  ejectment  or 

dower I  594 

plaintiff    may    supply,    after    injunction,    on 

terms I  597 

required  to  restrain  summary  proceedings. ...  I  596 

what,  to  restrain  judgment  obtained  by  fraud.  I  596 
when  money  paid  into  court,  may  be  paid  over 

to  party I  596 

proceedings  in  such  case,  if  injunction  va- 
cated    I  597 

must  be  filed I  597 

in  actions  relating  to  real  property I  598 

in  what  action  security  not  required I  598 

order  should  recite  grounds  for I  588 

what  should  show I  588 

parties  only  to  be  restrained  by I  589 

agent  of  defendant,  may  be  restrained  by I  589 

service  of  order  for I  589 

papers  on  which  granted  must  be  served  with  I  589 

undertaking  must  be  served  with 1  590 

order  cannot  be  served  before  summons I  589 

effect  of I  590 

must  be  obeyed,  if  court  had  jurisdiction,  al- 
though irregular I  590 

parties  to  action,  bound  by I  590 
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who  bound  by  as  agent 

third  parties  not  restrained  by 

when  notice  of,  without  service,  suflEiclent  to 

bind  party 

how  must  be  obeyed 

punishment  for  violation  of 

who  will  be  punished  for  violation  of 

advice  of  counsel,  how  far  protected  In 

such  case  

damages   sustained  by,   to  what  extent  plaintiff 

liable  for 

when  right  to,  accrues 

how  ascertained 

proceeding  for,  not  part  of  action 

order  of  reference  to  ascertain 

who  entitled  to  notice  of  proceeding,  under. . . . 

proceedings  upon  reference 

what  allowed 

what  allowed,  in  action  of  ejectment  or  dower 

counsel  fees,  what  allowed 

allowed  to  corporation,  etc.,  when  defendant, 

officer,  etc 

action  on  undertaking 

vacating  or  modifying,  order 

when  motion  for,  may  be  made  without  notice 
when  appellate  division  will  hear  application 

without  notice 

■when  will  be  vacated  ex  parte 

when  notice  of  motion  must  be  given 

by  whom  motion  to  vacate  may  be  made 

when  plaintiff  may  read  papers  in  opposition 

to  motion 

proof  required,  when  made  on  papers  on  which 

granted 

in  such  case,  plaintiff  cannot  make  new  proof 

to  sustain 

verified  complaint,  when  referred  to,  to  sustain 

when  second  application  may  be  made 

effect  of  verified  answer  on  hearing  motion . . 
when  injunction  will  be  dissolved  on  motion. . 

not  vacated  for  irregular  service 

not  vacated  for  defect  of  parties 

motion  not  heard  where  action  discontinued. 

on  giving  undertaking  by  defendant 

when  merged  in  final  judgment 

not  dissolved  or  vacated  where  cause  removed 

to  circuit  court  of  United  States I 
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effect  of  sulasequeiit  proceedings  in  fhe  action I  611 

8ee,  also,  Provisional  Remedies. 

costs  of  procuring II  605 

temporary,  cannot'  be  granted  in   submission  of 

controversy II  768,  770 

in  ejectment Ill  18 

in  action  for  determination  of  conflicting  claims  to 

real  property Ill  182 

in  judgment  creditor's  action Ill  424-426 

in  supplementary  proceedings Ill  548-554 

INJURY: 

when  action  for  barred I  93,  99 

INQUEST: 

when  notice  of  trial  must  state  it  will  be  taken II  236 

what  is    II  260 

when  may  be  taken    II  260-261 

afl&davit  of  merits  to  prevent,  when  served II  260 

rights  of  defendant  on  II  261 

when  taken  against  one  of  several  defendants II  261 

where  counterclaim  interposed    II  262 

setting  aside  for  irregularity    II  262-263 

costs  upon  setting  aside   II  263 

when  opened  as  a,  matter  of  favor   II  263-264 

what  must  appear  on  application  for II  263-264 

terms  of  II'  264 

whether  order  opening,  appealable   II  264-265 

INQUIRY: 

writ  of,  see  Wkit  of  Inquiry. 

INSPECTION  WITH  COPY.     See  Discovert  op  Books 
AND  Papers. 

INSTRUMENT,  FOR  PAYMENT  OF  MONEY  ONLY: 

how  alleged  in  pleading  I  329 

verification  in  action  upon I  340 

INTERLOCUTORY  JUDGMENT: 
on  demurrer,  see  Issue. 
referee   to   hear   and   determine   an   accounting   suit 

should  not  order   , II  422 

reference  after    II  447 

motion  for  new  trial  after   ' 11  509-511 

defined II  678-680 

when  may  be  reviewed  on  appeal  from  final   II  810-813 

appeal  from,  of  supreme  court  to  appellate  division.  .   II  894 
See,  also,  Judgment. 
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in   partition    Ill  55 

See  Partition. 

in  action  for  admeasurement  of  dowar Ill  110-112 

in  matrimonial  actions,  see  Matrimonial  Actions. 

INTERLOCUTORY  REFERENCE : 

proceedings  on  hearing  of   II  437 

See  Reference. 

INTERPLEADER: 

when  will  be  ordered   I  308 

what  moving  party  must  show , I  309 

money  or  property  must  be  brought  into  court I  308,  311 

when  motion  for,  will  be  denied I  311 

in  action  against  savings  bank I  312 

order  for,  what  may  provide  I  313 

how   appealable    I  313 

costs  upon   I  313 

after  order  of,  action  triable  by  court II  217 

INTERROGATORIES : 

on  commission,  how  prepared    II  57 

how  settled  II  58-59 

when  objections  to,  taken II      57,  58-59 

costs  for  drawing II  607 

See,  also,  Commission. 

IRREGULARITY: 

when  motion  made  for  relief  on  ground  of I  246 

form  of  notice  of  such  motion I  264 

notice,  what  must  specify    I  264 

when  notice  need  not  specify   I  803 

affidavit  of  merits  not  required  on  such  motion.  .  I  803 

what  is I  798 

distinction  between  technical  and  substantial .  .  .|  I  799 

who  may  take  advantage  of I  800 

remedy  for    I  801 

motion  to  vacate  must  be  made  promptly I  801 

motion   to  vacate  judgment  for,  when   to  be  made 

within  one  year I  802 

only  irregular  proceeding  set  aside,  on  motion  for  ...  I  803 

how  waived I  804 

what,  by  general  appearance   I  804 

no  waiver,  without  knowledge  of  facts   I  805 

intention  to  waive,  when  inferred I  805 

what  cured  by  verdict  or  judgment I  805 

when  inquest  set  aside  for II  262-263 

Betting  aside  default  for    II  266-267 

of  referee,  how  waived  II  449 
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motion  for  new  trial  for   II  478-484 

See  New  Tkeal. 
motion  to  vacate  judgment  for,  see  Judgment. 

when  execution  set  aside  for   II  790 

791,  815 
ISSUES: 

motion  for  settlement  of,  when  made I  247 

formed  by  copy  of  pleading  sewed I  334 

kinds   of    II  211 

of  law,  how  I  nsed   II  211,  269 

of  fact,  how  raised   II  211 

of  law,  how  tried   II  212 

of  fact,  how  tried    II  212-224 

See  Trial. 

order  of  trial  of   II  222-224 

remaining  after  trial  of  issue  of  fact,  how  disposed 

of II  223-224 

in  what   action   issues   must   be  settled   where  jury 

trial  is  a  matter  of  right II  225 

right  not  lost  by  failure  to  move  for  settlement, 

or  denial  of  motion II  225-226 

court  may  frame  issues  for  trial  by  jury  after  case 

submitted II  390 

effect  of  verdict   II  226 

settlement  of  discretionary,  when  no  right  to  trial  by 

jury II  226-228 

when  trial  of,  by  jury,  ordered  in  equity  case II  227-228 

effect  of  verdict  where  no  absolute  right  to  jury  trial 

of II  228 

motion  for  jury  trial  of  II  229 

form  of  questions  on  settlement  of II  229 

how,  settled  for  jury  trial II  229 

proceedings  where  reference  ordered  to  settle II  230 

order  settling,  what  to  contain   II  230 

order   appealable    II  230 

upon  trial,  court  may  submit  other  questions II  230 

motion  for  new  trial  of,  after  trial  of     II  228,  230 

motion  for  judgment  after  trial  of II  739-741 

note  of,  when  to  be  filed II  238 

See  Note  of  Issue. 

of  law,  at  what  term  to  be  tried II  269 

in  what  county  tried,  in  supreme  court II  269 

how  trial  of  issue  of  law  brought  on II  269-270 

mode  of  trial  of  issue  of  law II  270 

papers  on,  by  whom  furnished II  270 
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decision  on  trial  of  issue  of  law II  271-273 

must  be  in  writing II  271 

must  be  filed  witbin  twenty  days,  etc II  271 

effect  of  failure  to  file  decision  II  271 

form  of  decision II  272 

leave  to  amend,  after  decision  of  issue  of  law ....   II  272-273 

wben  final  judgment  to  be  directed  in  decision ...   II  273 
costs  wbere  demurrer  interposed  to  one  of  several 

causes  of  action  or  defenses   II  273 

costs  on  sustaining  demurrer  to  whole  pleading.  .   II  273 

interlocutory  judgment  entered  upon  decision  of.   II  274 

when  final  judgment  entered  on  decision  of II  272-273 

274 

when  direction  for  final  judgment  should  be  given  II  274 

on  trial  of,  referee  may  make  computation II  274 

when  court  may  direct  damages  to  be  ascertained 

and  assessed II  275 

final  judgment,  how  obtained  if  not  directed  by 

interlocutory  judgment II  275 

736-738 

when  final  judgment  connot  be  entered II  275 

costs,    how    may    be    awarded    by    interlocutory 

judgment II  275-276 

563 

costs  awarded  on,  how  fixed   II  276,  605 

607 

how  collected II  276 

failure  to  pay  operates  a,s  stay II  276 

cost  on  demurrer,  interlocutory,  not  final II  540 

amendment  of  pleading  after   II  276,  824 

amendment  may  be  allowed  on  reversal  of  final 

judgment  taken  by  default  II  277 

review  in  court  of  appeals  of  appellate  division- 
decision  on  appeal  from  interlocutory  judg- 
ment on  demurrer II  277,  841 

order  for  trial  of  issues  in  action  against  corporation .   II  707-708 


J. 

JEOFAIL: 

statute  of    I  805 

JOINDER  OF  CAUSES  OF  ACTION.     See  Complaint. 

JOINT  DEBTORS: 

consolidation  of  actions  against  separate  I  307 

action  against  or  between  I        456-467 
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action  against,  when  all  not  served Ill  456-460 

plaintiff  may  proceed  against  those  served 

and  take  final  judgment  against  all Ill  456 

one   named   as    defendant,    but    not    served, 

may  appear  in Ill  459 

attachment  in,  on  what  property  levied ....  Ill  459-460 

those  served  cannot  confess  judgment  for  all. Ill  456 
whether  one  can  make  offer  of  judgment  for 

all Ill  456-457 

judgment  in,  can  only  be  against  all  jointly. Ill  457 
where    one    served    establishes    personal 
defense,     judgment     can      be      taken 

against  none   Ill  457 

judgment   against  those   served  only  is 

erroneous Ill  457 

where  entered  only  against  those  served, 

can  be  corrected  nunc  pro  tunc.  ....  .Ill  457 

cannot   be  entered   till   time   of    all   to 

answer  has  expired   Ill  457 

effect  of  judgment  on  those  served Ill  458 

on  those  not  served .' Ill  458 

has      no      extra-territorial      effect 

against  those  not  served Ill  460 

execution  on  judgment  in   Ill  458-459 

how  issued  and  indorsed Ill  458-459 

effect  of  omission  to  endorse  as  re- 
quired   Ill  460 

not   enforceable    against   the    person   of 

one  not  summoned   Ill  459 

what  property  can  be  taken  on Ill  459 

action  to  charge  defendant  not  summoned Ill  460-466 

when  may  be  maintained  Ill  460-462 

nature  of  the  action   Ill  460-461 

is  not  action   to   enforce   rights   under 

original  judgment    Ill  461 

is  not  an  action  on  a,  judgment  requiring 

leave  to  sue .  .  Ill  460 

for  the  purposes  of  provisional  remedies, 

is  regarded  as  action  on  contract.  .  .  .Ill  465 

how  liability  established  in Ill  461 

scope  of  the  action Ill  461-462 

assignee  of  judgment  may  maintain Ill  462 

complaint  in,  what  to  contain Ill  462-463 

answer  in,  what  may  be  set  up  in Ill  463-464 

statute  of  limitations   Ill  464 

effect  of  judgment  in  original  action Ill  464-465 

judgment  in    .Ill  465-460 
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costs  in    Ill  466 

See,  also,  Paktnees. 

composition  by,  separately Ill        467-471 

when,  may  make   Ill  467 

member    of    partnership    cannot    make 

until  after  dissolution   Ill  468 

effect  of   Ill       467-468 

bow  effected    Ill  467 

does  not  release  other  joint  debtors,  as  at 

common  law    Ill        468-470 

rule  as  to  joint  tort-feasors   Ill        469-470 

instrument  of,  deemed  satisfaction  of  judg- 
ment      Ill  470 

how  discharge  of  judgment  secured  by.  .Ill       470-471 
rights  of  other  joint  debtors  who  have  not 

compounded Ill  471 

supplementary  proceedings  to  reach  property 
owned  jointly,  against  a  joint  debtor  not 
summoned Ill  510 

JOINT  RESOLUTION: 

when  may  be  read  from  newspaper II  108 

JOINT  STOCK  ASSOCIATION: 

actions  by  or  against,  in  name  of  president  or  treas- 
urer       I  146 

to  what  bodies  provision  applies I       146,  147 

includes  suits  by  or  against  members I  146 

officers  cannot  all  be  joined I  146 

whether  officer  of,  may  be  examined  as  party II  2 

how     injunction     suspending     general     business     of, 

granted Ill        329-330 

defendant  stockholder  cannot  object  that  another  de- 
fendant stockholder  is  misnamed  or  is  dead Ill  336 

members  of,  regarded  as  partners   Ill  436 

is  a  partnership  with  some  of  the  powers  of  a  cor- 
poration   Ill  436 

action  by  or  against  Ill       435-443 

may  'be    brought    either    against    officer    of,    or 

against  all  members  of    Ill  437 

when  may  be  brought  by  or  against  officer  of . .  .  .Ill       435-439 

history  of  statutory  provisions  as  to  Ill       436-437 

officer  of,   regarded  as   corporation   sole  for   the 

purpose  of  action  by  or  against Ill  436 

when  brought  against  officer  of,  cannot  be  main- 
tained against  members  until  judgment  and 
execution  unsatisfied Ill  437 

45 
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against  what  officers  maintainable Ill  435,  437 

rules  to  be  applied  in  determining  who  is 

president  or  treasurer    Ill  439 

cannot  be  maintained  against  officer,  where  as- 
sociation has  ceased  to  exist Ill  437 

plaintiff  must  show  a  joint  liability  on  all  mem- 
bers   Ill  437 

for  what  causes  of  action Ill  437-439 

cannot  be  brought  against  the  association  as  a 

corporation Ill  438 

members  may  bring  the  action  against  president 

or  treasurer    Ill  439 

death  or  legal  incapacity  of  members  does  not 

affect  action Ill  439-440 

complaint  in,  what  to  contain Ill  440 

officer  cannot  be  arrested  in Ill  440 

nor   his  property  attached Ill  440 

is  a  defense  that  association  has  ceased  to  exist. Ill  437 
or    that    association    has    less    than    seven 

members Ill  438 

judgment  in Ill  440-441 

how  entered    Ill  440,  441 

effect  of   Ill  441 

execution  thereon  Ill  440 

action  against  members  after  execution  against  asso- 
ciation returned  unsatisfied   Ill  441-443 

when  may  be  brought Ill  441 

action  must  be  brought  against  survivors,  before 

executors  of  a  deceased  member  can  be  sued .  . .  Ill  442 

complaint  in,  what  to  contain Ill  442 

costs  may  be  recovered  against  the  association,  in.III  442 

effect  of  the  judgment  against  the  association .  .  .  Ill  442 

statute  of  limitations  in Ill  442-443 

defendant  cannot  object  because  of  misnomer  or 

death  of  other  defendants    Ill  443 

statutory  provisions  as  to  action  against  usurper  of 

franchise  do  not  apply  to Ill  482 

JOINT  TENANT: 

complaint  in  action  of  ejectment  against   Ill  13,  14 

may  bring  partition   Ill  33-37 

action  by,  against  co-tenant,   for  waste Ill  191 

193-194 
action  by,  against  co-tenant,  to  recover  share  of  rents 

and  profits    Ill  198-199 
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JUDGE :  VOL. 

of    certain    abolished    courts    to    be    supreme    court 

justices I 

adjournments  in  absence  of I 

shall  not  sit  where  a  party,  or  interested I 

when  may  act,  although  interested   I 

how  disqualified  by  consanguinity  or  afSnity I 

not  to  decide  question  argued,  when  not  present I 

not  to  be  interested  in  costs   I 

not  disqualified,  because  resident  of  town  interested  in 

action I 

not  to  practice  in  his  own  court I 

law  partner  or  clerk  not  to  practice  in  his  court ....     I 

of  court  of  appeals,  not  to  practice I 

of  certain  courts  of  record  not  to  practice I 

not  to  sit  in  review  of  his  own  decision I 

when  disqualified  by  age I 

power  of,  of  supreme  court I 

county  judges  in  certain  cases,  powers  of I 

powers  of,  out  of  court I 

when  court  is  of  limited  jurisdiction I 

who  may  make  orders  out  of  court I 

cannot  grant  stay  of  proceedings  for  more  than  twenty 

days I 

when  may  vacate  order   I 

calling  as  witness I 

cannot  be  referee,   etc II 

settlement  of  ease  where  judge  is  out  of  ofiBce  or  has 

died n 

taxation  of  costs,  when  by II 

JUDGE'S  MINUTES : 

motion  for  new  trial  on 


what  notice  of,  may  bo  given 

See  New  Trial. 
JUDICIAL  SALE.    See  Sale. 

JUDGMENT: 

entered  on  Sunday,  void    

may  be  entered  on  election  or  town  meeting  day. . . 

void  by  disqualification  of  judge 

when  may  be  entered  or  docketed 

attorney  may  satisfy  within  two  years 

upon  unauthorized  appearance,  may  be  set  aside. . . 

limitation  of  action  on 

when  leave  to  sue  necessary 

from  what  court  leave  to  be  obtained 

may  be  granted,  nunc  pro  tv/no 


II 


II 
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how  entered  against  defendants  severally  liable.  ...     I  164 

when  may  be  taken  without  application  to  the  court.     I  193 

motion  to  set  aside,  when  made I  245 

how  pleaded    I  326 

on  account  of  frivolousness  of  answer I  379 

See,  also,  Pleadino. 

demand  for,  in  answer I  417 

demand  for,  in  answer I  456 

interlocutory  may  be  demanded I  421 

on    counterclaim    I  455 

on  failure  to  reply   I  460 

when  proceedings  upon  will  be  restrained I  561 

undertaking  required  on  injunction  to  stay  proceed- 
ings upon    I  594 

how  levy  made  upon  I  653 

after  attachment,  how  to  be  satisfied I  692 

on  service  by  publication,  on  what  property  enforced.     I  693 

when  entered  for  part  of  claim  admitted I  764 

See  SATisrAOTiON — Compromise. 

confession  of,  may  be  amended 1  783 

Jiow  may  be  amended I  784 

motion  to  vacate  for  irregularity  to  be  made  within 

one  year    I  802 

what  defects  cured  by I  805 

action  not  abated  after  interlocutory I  830 

cannot  be  entered  on  verdict,  etc.,  rendered  after  death 

of   party    , I  831 

on  issue  of  law,  see  Issues. 
motion  for,  on  pleadings,  see  Trial  by  Jtjry. 

on  verdict  subject  to  opinion  of  court,  when  entered. .   II  342 
whether  judgment  may  be  entered  when  exceptions 
ordered  to  be  heard  at  appellate  division  in  first 

instance II  384-385 

reference  upon  application  for   II  ,411 

to  be  entered  by  clerk  on  report  of  referee  to  hear  and 

determine II  441 

except?  in  actions  of  divorce II  441 

motion  for  final,  after  reference  to  take  account II  447 

costs,  where  offer  of,  has  been  made II  587-588 

costs,  where  offer  of,  has  been  made  in  county  court.   II  599-602 

when  more  favorable  than  offer  of,  entitled  to  costs .  .   II  601 

costs  of  application  for,   on   special  verdict II  610-612 

clerk's  fee  in  entering  or  docketing II  664 

defined II  678-680 

final,  what  is      II  590 

678-680 
840 
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juterlocutory,  Avliat  is II  678-679 

distinction  between,  and  order II  680 

when  to  be  entered II  680,  681 

when  judge  out  of  court  may  order II  681 

wliere  issue  joined  in  equity  cases,  clerk  cannot  en- 
ter, without  order II  681 

in  divorce  ease,  not  to  be  entered  without  special 

order II  681 

when  signed  by  the  clerk  and  judge II  681 

only  one,  in  an  action II  681 

what  constitutes II  682 

judgment  roll,  by  whom  prepared II  682 

what  to  consist  of II  682-683 

to  be  filed II  682 

endorsement  on II  683 

when  to  be  filed  in  office  of  secretary  of  state .   II  683 

must  conform  to  verdict  or  decision II  683 

provisions  as  to  What  constitutes,  directory.  .   II  683 
where  recitals  of  judgment  show  jurisdiction, 
though   certain   papers   lacking   from   judg- 
ment roll II  684 

what  papers  no  part  of  judgment  roll II  684 

what  defects  in,  amendable II  684 

judgment  book  to  be  kept  by  the  clerk II  685 

to  be  docketed II  685-686 

transcript  of II  686-687 

form  of II  688-690 

time  of  actual  entry  should  appear  in II  688 

what  recitals  to  contain II  688-689 

effect  of  recitals  in II  689 

mandatory  part  of II  689-690 

against  whom  entered II  690-692 

may    grant    affirmative    relief    to    one    defendant 

against'  another II  690-691 

when  several  judgments  may  be  entered II  691 

in  action  on  joint  liability II  691 

in  action  on  joint  and  several  obligation II  691-692 

how  entered  where  action  severed II  692 

by  default  against  infant  defendant II  692 

what  relief  granted  by,  where  no  answer II  692-693 

where  answer  interposed,  any  proper  relief  may  be 

granted  by II  692 

693-694 

from  what  time  judgment  bears  interest II  694,  695 

interest  upon,  in  action  for  damages  for  causing 

death     II  695 
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effect  of,  dismissing  complaint II  338-339 

696 

III  212 

lien  of II  696-707 

not  made  a  lien  on  personal  property  by  entry  II  696 

becomes  a  lien  on  real  property  by  docketing.  II  696-697 

not  lien  until  judgment  roll  filed II  697 

on  what  real  property  a  lien II  697-698 

against  decedent  not  a  lien  on  real  estate II  698-699 

duration  of  lien II  699-701 

how  property  sold  after  lien  expires II  700 

minute  to  be  made  upon  reversal  or  modifica- 
tion of II  700-701 

lien  of,  how  suspended  or  determined II  701-706 

notice  of  application  to  suspend  lien  of II  702-703 

effect  of  such  suspension II  703 

reversal  of,  discharges  lien II  703 

lien  of,  how  restored. II  706-707 

judgment  in  replevin,  lien  of Ill  219 

docket  of,  when  cancelled  or  discharged II  703-704 

satisfaction  of,  by  whom  executed II  703-704 

to  be  acknowledged II  704 

to   be   given   on    satisfaction   or   payment   of 

judgment II  704 

instrument  of  separate  composition  by  joint 

debtor,  deemed  satisfaction Ill  470 

assignment  of,  to  be  acknowledged II  705- 

trustee  may  file  notice  of  ownership  of II  705 

how  satisfied  on  return  of  execution II  705-706 

clerk  to  discharge  docket  of,  on  filing  certificate  of 

reversal  or  satisfaction II  706 

levy  of  execution  on,  not  satisfaction  of II  706 

by  default,  when  may  be  entered II  707-710 

in  action  against  corporation  for  failure  to  serve 

order  for  trial  of  issues II  707-708 

when  may  be  entered  after  substituted  service,  or 

service  by  publication II  708-709 

order  on  default  not  necessary II  709 

not  to  be  entered  by  default,  while  answer  stands.   II  709 

for  failure  to  answer  after  demurrer  overruled. ...  II  709 

after  amended  complaint II  709 

where  more  than  one  defendant II  709 

after  voluntary  appearance II  709 

after  service  of  summons  without  complaint II  709 

where  answer  admits II  710 

cannot  be  entered  after  defendant's  deatli II  710 


INDEX.  711 

JUDGMENT — {continued)  :                                                       vol.  page. 
when  defendant  entitled  to  notice  of  application 

for II  710-712 

where  notice  of  appearance  served  after  time  to 

appear  has  expired II  710-711 

demand  by  defendant  of  notice  of  computation  of 

damages II  710-712 

when  can  be  taken  without  application  to  court  or 

judge II  712-714 

how  amount  of  final,  determined  in  such  case.  ...   II  713-714 

when  application  for,  necessary II  714-715 

where  application  to  be  made II  715-717 

where  made  when  part  of  defendants  have  ap- 
peared or  answered II  716 

in  foreclosure  action     II  717 

papers  required  on  such  application II  717-718 

proceedings  on II  718-719 

application  for,  cannot  be  withdrawn  wltliout 

permission  of  court II  719 

when  proof  must  be  taken  to  enable  court  to  enter  II  718-719 

assessment  of  damages  on  application  for II  719-722 

how   damages   ascertained  in   actions   of  re- 
plevin   II  720-721 

in  partition \ II  721 

in  foreclosure II  721-722 

reference  on  application  for,  where  executed II  722 

damages  in  action  of  tort II  720-722 

on  writ  of  inquiry,  see  Writ  op  Inqxhet. 
proceedings  on  application  for,  after  assessment  of 

damages II  725-726 

when  application  required II  726 

application  for,  where  no  personal  service II  726-727 

what  proof  required  where  no  personal  service  II  720 

726-727 

undertaking  required  in  such  cases II  720,  727 

papers  required  on  application II  727 

proceedings  on  application  for,  where  judgment 

absolute  has  been  ordered II  727-729 

how  such  assessment  of  damages  reviewed. .  II  728 

review  of  report  or  assessment  of  damages II  729-732 

where  assessment  by  the  court II  729-730 

where  reference  to  assess  damages II  730-731 

motion  to  set  aside  assessment  of  damages  by 

referee  or  writ  of  inquiry II  731 

for  what  irregularities  last-mentioned  assess- 
ment set  aside II  731-732 

entry  of,  after  general  verdict II  733-734 

must  conform  to  verdict. II  733 
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remedy  for  unajitliorized  matter  iu II  733 

how  entered  where  party  entitled  to  increased 

damages II  383,  734 

entry  of,  after  special  verdict II  734-735 

motion  for,  where  made II  734 

what  to  be  considered  on  such  motion II  734-735 

for  what  parly  judgment  may  be  ordered II  735 

how  entered  after  trial  by  court  or  referee II  735-736 

Irregularity  to  enter  before  filing  decision  or 

report II  735 

may  be  entered  at  once II  735 

no  copy  of  proposed  judgment  need  be  served  II  735 

must  conform  to  decision  or  report II  735 

clerk  to  enter  judgment,  except  in  first  depart- 
ment, form  settled  by  court  or  referee II  735-736 

remedy  where  unauthorized  matter  inserted.  .   II  736 
where  form  of,  not  directed  by  referee's  report, 

to  be  settled  by  court II  736 

after  trial  of  issue  of  law,  how  final,  entered II  736-738 

cannot  be  entered  until  all  issues  disposed  of.   II  737 

when  clerk  may  compute  damages  after II  737 

when  application  must  be  made  to  court II  737 

what  must  be  shown  on  such  application II  737 

after  trial  of  issues  of  law  and  fact  In  same  action  II  738-739 

after  trial  of  specific  questions  of  fact  by  jury ....   II  739-741 

motion  for,  where  to  be  made II  740 

effect  of  findings  of  jury II  740 

proceedings,    where    remaining    issues    have 

been  referred      II  740-741 

judgment  after  trial  of  specific  questions  of  fact' 

by  referee II  741 

where  exceptions  ordered  to  be  heard  at  appellate 

division     II  741-742 

on  verdict  subject  to  opinion  of  the  court II  742 

application  for  final,  after  aflirmance  of  interlocu- 
tory        II  743 

application  for  final,  after  entry  of  interlocutory.  .  II  743-744 

settlement  of II  744 

for  what  causes  vacated II  744-747 

meaning  of  term,  "  error  in  fact  " II  745 

motion   to   set   aside   for,   must   be  made 

within    two  years II  749-750 

who  may  move  to  set  aside  for II  750-751 

remedy  for  irregularity,  by  motion  to  va- 
cate     II  745 

when  motion  to  vacate  for  irregularity  must 

be  made  within  one  year II  748,  750 
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notice  of  motion  to  vacate  for  irregularity 

or  error  in  fact II  751 

service  of  notice  of  motion  to  vacate II        752-753 

payers  used  on  motion II  753 

opposing  affidavits II  753 

order  what  to  contain II        753-754 

may  allo-w  judgment  to  be  amended II  753 

restitution  may  be  ordered II        753-754 

motion  by  banlvrupt  to  cancel  after  discharge  II        745-747 
power    to    vacate    exists    independent    of 

statute      II  747 

correction  of,  only  by  appeal  or  motion II  747 

vacating  judgment  by  confession,  see  Confession 
OP  Judgment. 

in  what  cases  judgment  will  be  corrected II        747-748 

of  affirmance,  shall  not  expressly  award  the  relief 

granted  by  judgment  affirmed II  825 

by  confession,  see  Confession  of  Judgment. 
on   appeal    to    court   of    appeals,   see    Couet   of 
Appeals. 
of  inferior  court,  appeals  from,  to  appellate  di- 

division II      876,  878 

See  Appellate  Division. 
of  city  court  of  city  of  New  York,  appealable  to 

supreme  court II       881-882 

See  SuPEEME  Court. 
on  appeal  from  Inferior  court  to  appellate  division  II  889 

on  appeal  to  supreme  court  from  city  court  of  city 

of  New  York II  890 

appeal  from,  of  supreme  court  to  appellate  division  II        892-895 

See  Appellate  Division. 
of  justice  of  the  peace  appealable  to  county  court, 

see  Justice  of  the  Peace. 
after  appeal  to  appellate  division  from  judgment 

or  order  of  supreme  court II       915-916 

of  surrogate's  court,  see  Sueeogate's  Couet. 

on  appeal  from  surrogate's  court II       933-935 

on  appeal  from  justice  of  the  peace II       955-957 

enforcement  of  by  execution,  see  Execution. 

what,  may  be  enforced  by  execution II       963-964 

what,  enforced  by  proceedings  for  contempt II  966 

See  Contempt. 
in  ejectment  when  estate  of  plaintiff  has  expired. Ill  9,20 

form  of,  in  ejectment Ill  21,  26 

effect  of  Ill       2,  23-24 

when  conclusive Ill  23-24 

against  whom  conclusive Ill  23-24 
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effect  of,  in  partition,  where  brought  by  infant. .  .Ill  40-41,  95 

interlocutory,  in  partition Ill  55 

See  Paktition. 

final,  in  partition m  "3 

See,  also,  Paktition. 

by  default  in  action  for  admeasurement  of  dower. Ill  108 
interlocutory,    in    action    for    admeasurement    of 

dower HI  110-112 

final,  in  action  for  admeasurement  of  dower Ill  117-119 

in  action  of  foreclosure  of  mortgage Ill  132-136 

in  strict  foreclosure Ill  155-156 

in  action  to  foreclose  lien  on  chattel Ill  158-159 

in  action  to  foreclose  mechanic's  lien Ill  165-168 

in  action  for  determination  of  conflicting  claims  to 

real  property Ill  188-184 

in  action  of  waste Ill  192-193 

in  action  of  replevin Ill  219-221 

in  action  to  annul  a  marriage Ill  261,  262 

in  action  of  divorce Ill  273,  274 

modification  of Ill  277 

278-279 
280-282 

in  action  for  separation III.  293 

in  action  for  dissolution  of  corporation Ill  337-339 

in  action  for  annulment'  of  corporation Ill  345 

in  action  against  executor  or  administrator Ill  355 

in  reference  of  disputed  claim  against  decedent's 

estate Ill  367 

in  action  by  creditor  of  decedent  against  next  of 

kin  or  legatee Ill  375, 376 

in  action  by  creditor  of  decedent  against  heir  or  de- 
visee   Ill  383 

in  action  to  establish  a  will Ill  390-391 

in  action  to  determine  the  validity  of  probate  of 

will   Ill  399-401 

in  judgment  creditor's  action Ill  428-434 

in  action  against  joint  stock  association Ill  440-441 

in  taxpayer's  action  to  prevent  waste Ill  455-456 

in  action  against  joint  debtors: Ill  457-458 

in  action  to  charge  joint  debtor  not  served. . .  .Ill  465-466 

in  action  against  usurper  of  office  or  franchise.  ..Ill"  491-493 

JUDGMENT  CREDITOE'S  ACTION: 

when  barred  by  statute  of  limitations I  95 

against  executors  or  administrators,  how  enforced     I  149 

receiver  in I  705 

defined Ill  403,  508 
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history  of  action Ill 

when  may  be  brouglit Ill 

object  of  the  action Ill 

how  far  replaced  by  supplementary  proceedings.  .Ill 

kinds  of  judgment  creditors'  actions Ill 

by  one  holding  property  in  trust  for  others Ill 

may  be  brought  to  reach  income  of  trust  for  the 
benefit  of  judgment  debtor Ill 

may  be  brought  to  establish  lien  on  lands  conveyed 

to  third  person Ill 

may  be  maintained  to  remove  obstructions  to  sale 

by  execution Ill 

not  maintainable  against  corporation Ill 

except  equitable  action  to  set  aside  a  fraudu- 
lent conveyance,  preventing  an  execution.  .Ill 
not  maintainable  to  interfere  with  exempt  prop- 
erty      Ill 

or  trust  fund,  where  trust  created  by  someone 

other  than  judgment  debtor Ill 

or  earnings  of  judgment  debtor  within  sixty 

days Ill 

jurisdiction  of  court  in,  independent'  of  statute.  .Ill 
in  statutory,  or  code,  action  to  reach  equitable  as- 
sets, remedy  at  law  must  have  been  exhausted.  .Ill 

judgment  must  have  been  docketed Ill 

where  docketed Ill 

where  execution  must  have  been  issued HI 

execution  must  have  been  returned  unsatis- 
fied   Ill 

what  is  a  sufficient  issuance  and  ret"um  of  exe- 
cution to  maintain  action  Ill 

in  equitable  action,  court  can  dispense  with  these 
requirements Ill 

also  in  action  by  one  holding  property  in  trust  for 
others,  these  requirements  not  necessary  in  cer- 
tain eases .' Ill 

action  not  maintainable  on  foreign  judgment ....  Ill 
when    maintainable    on    judgment    against    joint 

debtors Ill 

judgment  is  conclusive  evidence  of  debt Ill 

in  code,  or  statutory,  action  in  aid  of  execution, 

judgment  must  have  been  docketed Ill 

in  such  action  execution  must  be  outstanding. Ill 
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though  action  not  defeated  as  to  real  estate  by 

return  of  execution Ill 

nor  where  receiver  has  taken  the  property.  ..Ill 

in  aid  of  attachment  I 

by  vfhom  brought  after  assignment  for  the  benefit 

of  creditors Ill 

vs^hat  creditor  may  bring  the  action   Ill 

who  may  join  when  action  brought  by  one  on  be- 
half of  all Ill 

assignee  of  judgment  may  bring,  without  issuing 

new  execution Ill 

who  must  be  made  defendants  Ill 

where  there  are  several  judgment  debtors  and 

one  Is  insolvent Ill 

where  one  of  the  judgment  debtors  is  a  surety. Ill 
where  the  judgment  was  against  several  judg- 
ment'  debtors,    some    of    whom    were    not 

served Ill 

where     personal     representatives     must     be 

brought  in Ill 

when  heirs  must  be  brought  in Ill 

fraudulent  grantee  or  incumbrancer  must  be 

made  party  defendant Ill 

in  action  to  set  aside  assignment  as  fraudulent, 
when  assignee  must  be  made  party  defend- 
ant       Ill 

complaint  in,  what  to  contain Ill 

answer  in      Ill 

lien  of  plaintiff,  how  acquired  in Ill 

nature  and  extent  of Ill 

when  attaches  Ill 

how  ends Ill 

injunction  in Ill 

what  may  be  restrained  in Ill 

how  obtained Ill 

when  will  be  granted Ill 

receiver  in Ill 

when  may  be  appointed Ill 

when  necessary  to  perfect  lien Ill 

title    of,    relates    back    to    commencement    of 

action Ill 

provisions  for  extending  receivership  in  sup- 
plementary proceedings  do  not  apply  to.  . .  .Ill 

discovery,  when  may  be  had Ill 

how  triable     Ill 

default  in,  proceedings  on Ill 
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judgment  in XII 

euteied  only  on  application  to  court Ill 

what  directions  must  be  contained  in HI 

usual  provisions  of Ill 

hovr  property  directed  to  be  sold  in Ill 

what  title  acquired  of  property  sold  under.  . .  .Ill 
■where  action  is  for  assertion  of  lien  on  real 
and  personal  property,  latter  should  be  di- 
rected by  judgment  to  be  first  applied Ill 

provisions    of,    where    fraudulent    assignment 

set  aside  .      . ; HI 

where   several   conveyances   are  attacked   as 

fraudulent HI 

when  rights  of  purchasers  and  grantees  will 

be  protected  by      Ill 

directions  of,  as  to  surplus Ill 

provisions  of,  where  action  is  brought  by  cred- 
itor of  insolvent  deceased Ill 

where  brought  by  several  creditors Ill 

where  action  brought  to  reach  choses  in 

action Ill 

where  action  is  brought  to  reach  surplus 

income  of  trust  fund Ill 

where  action  is  brought  to  reach  debtor's 
interest  in  contract  of  purchase  of  real 

estate Ill 

what  constitutes  election  of  remedies  in Ill 

costs  in Ill 

See,  also,  Supplementaby  Proceedings. 

JUDGMENT  ROLL: 

in  action  to  annul  a  corporation,  where  to  be  filed .  .  .  Ill 

JUDICIAL  NOTICE: 

taken  of  constitution  of  United  States  and  laws  of 
congress II 

JURISDICTION: 

of  courts  of  record I 

cannot  be  exercised  without  the  state I 

how  restricted  by  constitution   and  laws   of   United 

States  I 

intention  to  deprive  courts  of,  never  presumed I 

in  suits  by  and  against  foreign  corporations I 

on  causes  of  action  arising  outside  of  the  state I 

for  specific  performance  of  contract  to'  convey  lands 

without  the  state I 
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428-434 
428 
428 

428-429 
429 
430 


430 

430 

430 

431-432 
430 

430-431 

433-484 

431 

432-433 

433 


433 
434 

434 


345 


116 


55 
55 

55 

56 

56,59 

56 


57 
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in  certain  cases   limited I  57 

in  patent  cases    I  58 

as  to  lands  outside  of  the  state I  58 

as  to  penal  laws  of  another  state I  59 

on  haheas  corpus  by  United  States  soldier I  59 

as  to  property  of  non-resident  attached  within  the 

state I  59 

in  ejectment,  against  person  claiming  as  United  States 

officer I  60 

among  what  courts  divided I  60 

when  acquired  in  an  action I  189 

by  substituted  service  of  summons I  215 

of  person,  given  by  general  appearance 1  231 

of  subject  matter,  not  given  by  appearance I  232 

irregularity  which  goes  to,  when  cannot  be  waived  I  80i 
of  various  courts,  see  their  respective  titles. 

JUEOES: 

may  be  drawn  for  adjourned  term I  11 

qualication  of,  see  Teial  Jttkoe. 

withdrawal   of    II  332 

fees  of   II  674 

JURY: 

may  be  discharged  on  Sunday I  4 

no  instructions  to  be  given  to,  on  Sunday I  6 

cannot  assess  damages  or  deliver  verdict  on  Sunday.     I  5 

what  cases  tried  by II  212-216 

how  right  to  trial  by,  waived II  219-221 

266 

struck,  see  Struck  Juby. 

foreign,  see  roEEiGN  Jtjey. 

how  drawn  on  trial II  290-291 

consultation  of,  see  Tkial  by  Jury. 

verdict  of,  see  Verdict. 

new  trial  for  misconduct  of   II  478-481 

on  writ  of  inquiry II  723 

judgment,  after  trial  by,  of  specific  questions  of  fact.   II  739-741 

JUSTICES : 

of  supreme  court,  to  appoint  special  and  trial  terms 

in    certain    eases    I  7, 8 

judges  of  certain  abolished  courts  to  be I  3 

may  sit  in  another  department  if  duly  designated.     I  8 

not  to  practice  I  15 

powers   of   I  65 

what  may  do,  out  of  court I  77 

when  may  make  orders  in  action  in  county  court.     I  77 

when  may  entertain  supplementary  proceedings .  Ill  519-520 
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JUSTICE'S  COURT:                                                                 vol.  page. 

limitation  of  actions,  upon  judgment  of I  91 

judgment  of,  supplementary  proceedings  on,  see 

SUPPLEMENTABY    PROCEEDINGS. 

JUSTICE  OF  THE  PEACE: 

docket  book,  of  what  facts  evidence II  114 

transcript  of  docket  of,  when  may  be  read  in  evidence.  II  114 

proceedings  before,  how  may  be  proved II  114 

in  adjoining  state,  proof  of  proceedings  before li  121-122 

costs  of  plaintiff,  in  actions  of  which  no  jurisdiction . .  II  546-551 

transcript  of  judgment  to  be  furnished  by II  687 

who  may  appeal  from  judgment  of II  936 

judgments  of,  only  reviewed  by  appeal II  937-938 

what  judgments  may  be  reviewed II  937 

to  what  court  appeal  may  be  taken II  937 

when  appeal  must  be  taken II  937-938 

when  notice  required  to  limit  time  to  appeal II  938 

how  time  to  appeal  computed II  938 

remedy  by  motion  to  dismiss,  if  appeal  too  late II  938 

notice  of  appeal,  what  to  contain II  938 

by  whom   signed II  938,  939 

when  undertaking  must  be  served  with II  939,  941 

942 

upon  whom  notice  to  be  served II  939 

how  served  upon  justice II  939 

payment  of  costs  and  fees  upon  serving II  939 

what  defects  upon  appeal  may  be  amended II  940,  941 

how  notice  served  on  respondents II  940-941 

security  to  perfect  appeal II  941-942 

to   stay   execution II  942 

requirements    of    undertaking II  942-943 

service  of  undertaking   II  942,  944 

approval  of  undertaking   II  943 

justification  of  sureties   II  943-944 

new  undertaking    II  944 

when  proceedings  stayed  by II  944 

filing    of    undertaking   when    justice    cannot    be 

found II  944-945 

return  of  justice,  when  to  be  made II  945-946 

appeal  dismissed,  where  no  return  filed II  945 

justice  can  make  return  after  he  has  gone  out  of 

office II  946 

what  to  contain    II  946-947 

950 

liability  of  justice  for  false  return II  946 

process  must  be  returned II  946-947 

notice  of  appeal  must  be  attached  to II  947 
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return   conclusive    II  947 

further  return  when  may  be  ordered,  and  how.  .   II  947-948 

proceedings  where  no  return  can  be  had II  948-949 

when  appeal  may  be  heard  upon  affidavits II  949-950 

hearing  when  error  of  fact  alleged II  949-950 

what  questions  may  be  raised  upon  appeal  not  for 

new  trial , II  950-951 

errors  need  not  be  set  forth  in  notice  of  appeal.  .   II  938,  051 

principles  of  determination    II  951  952 

955-956 

for  what  errors  judgment  of,  will  be  reversed.  ...   II  952 

when  judgment  by  default  will  be  set  aside.  ...   II  952-953 

defendant  must  show  good  defense II  953 

stipulation  for  reversal  and  proceedings  thereon.   II  953 

what  papers  used  on  hearing II  953-954 

at  what  term  hearing  may  be  had II  954-955 

what  judgment  to  be  rendered  on  appeal II  953 

955-956 

judgment  of,  may  be  modified  on  appeal II  955,  956 

judgment  where  new  trial  directed  before II  956 

judgment  roll  on  appeal   II  956-957 

restitution  when  will  be  ordered II  957-958 

when  new  trial  may  be  had  in  county  court II  958-959 

right  to,  determined  by  pleadings II  958-959 

when  action  deemed  in  county  court II  959-960 

jurisdiction  of  county  court,  after  appeal II  960-961 

what  amendments  of  pleadings  may  be  allowed. .   II  960 

compromise   after   return    II  961-962 

where  new  trial  demanded  in  notice  in  a  case 
where  no  right  to  new  trial,  demand  regarded 

as  surplusage    II  943,  961 

LACHES: 

what  excuses,  on  motion  to  vacate  for  irregularity.  .      I  801 

LANDLORD : 

when  possession  of  tenant,  not  adverse  to I  88 

when,  may  maintain  ejectment  against  tenant  at  will, 

etc Ill  10 

LAW: 

trial  of  issue  ofj  see  Demuebee  and  Issues. 

LEAVE  TO  SUE: 

when  necessary    I  121 

in  action  on  judgment    I  121 

not   necessary   in   action   to    charge   defendant   joint 
debtor    not    served,    with    the    judgment    entered 

against  all    Ill  460 
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in  action  on  mortgage  I  124 

III  124-125 
128 

in  action  on  oflSeial  bond I  125,  304 

in  action  to  dissolve  a  corporation I  128 

in  action  by  receiver    I  130 

in  action  against  receiver  I  131 

in   action  by   or   against   committee   of   incompetent 

person I  132 

in  action  of  partition  by  infant I  133 

as  poor   person I  134 

when  party  may  have  leave  to  defend I  137 

receiver,  must  be  obtained  from  court I  718 

JbEGACY: 

action  for,  against  executor   Ill       350-352 

See,  also.  Executors  and  Administeatoes. 
LEGATEE: 

action   by   creditor    against Ill       369-385 

See,  also,  Decedent,  and  Exbcutoes  and  Ad- 

MINISTEATOKS. 

LEGISLATURE: 

when  may  take  away  franchise  of  corporation Ill  342 

LETTERS  PATENT: 

how  proved   II  118 

action  to  vacate,  to  be  tried  by  jury II  213 

judgment  roll  in  action  to  annul,  to  be  filed  in  office 

of  secretary  of  state   II  683 

LETTERS  ROGATORY: 

when  issued    11  43-44 

only  upon  written  interrogatories  II 

See  Commission. 


44 


LEVY.    See  Execution. 

LIBEL: 

rule  for  pleading  in   I  330 

when  publication  of,  restrained  by  injunction  I  571 

examination  of  party  in  action  for  II  5 

LIEN: 

of  attorney  for  services I 

of  attorney,  whether  notice  of,  required I 

right  of  parties  to  settle  without  regard  to I 

how  may  be  enforced I  48 

of  one  suing  as  a  poor  person I  51 

of  judgments,  see  Judgment. 

46 


44 
50 
48 
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how  ascertained  in  partition Ill  62-54 

publication  of  notice  for   Ill  52-53 

payment  of,  out  of  proceeds Ill  84 

application  for   payment   out   of   proceeds Ill  89-92 

papers  on  such  application Ill  91 

notice  of   application    Ill  91 

apportionment  of  proceeds  among  lienors.. Ill  91-92 

what  liens  ordered  paid  in  foreclosure Ill  136 

on  chattel,  action  for  foreclosure  of Ill  157 

when  and  where  maintained    Ill  157-158 

proceedings  in  the  action    Ill  158 

place  of  trial  of    Ill  158 

complaint,  what  to  contain  Ill  158 

not  triable  by  jury   Ill  158 

final  judgment  in   Ill  158-159 

what  to  contain  Ill  158-159 

sale  in,  how  to  be  made  Ill  159 

seizure  of  chattels  in   Ill  159-160 

proceedings  in  courts  not  of  record Ill  160 

of  mechanics,  see  Mechanics'  Liens. 

of  plaintiff  in  judgment  creditor's  action Ill  421-424 

judgment  creditor  acquires,  by  service  of  order  in  sup- 
plementary proceedings    Ill  499 

LIMITATION  OF  ACTION: 

includes  special  proceedings I  118 

by  people  for  the  recovery  of  real  property I  82 

what  adverse  possession  bars  people I  82 

by  party  other  than  people,  for  recovery  of  real 

property I  83 

for  dower I  84, 110 

III  102 

when  limitation  begins  to  run  against  real  property     I  84 

entry,  when  sufficient  as  a  claim I  85 

presumption  of  title I  85 

occupation  presumed  to  be  under  legal  title I  85 

possession  under  written  title,  what  included  in. .     I  85 

when  deemed  adverse I  85 

possession    not    founded    on    written    instrument, 

what  included  in         I  87 

when  deemed  adverse I  87 

possession  without  claim,  not  sufficient I  38 

when  possession  of  tenant,  not  adverse  to  landlord     I  88 

right  not  impaired  by  death  of  occupant I  89 

what  disabilities  prevent  running  of  the  statute .  .     I  89,  110 

actions  other  than  for  the  recovery  of  real  property     I  90 
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LIMITATION  OF  ACTION— (ooMfmwed)  :  ^ 

judgment  or  decree  of  court  of  record 

presumption  as  to  payment  of 

how   presumption   overtlirown 

how  presumption  of  payment  pleaded 

to  redeem  from  mortgage,  when  barred 

on  sealed  instrument 

for  specific  performance 

to  enforce  payment  of  legacy  charged  on  land 

forty  years,  what  actions  barred  in 

twenty  years,  what  actions  barred  in 

six  years,  what  actions  barred  In 


five  years,  what  actions  barred  in. . . . 

three  years,  what  actions  barred  in . . . 

two  years,  what  actions  barred  in. .. 

one  year,  what  actions  barred  in 

ten  years,  what  actions  barred  in 

on  contract,  when  barred  in  six  years. . . . 

against  coroner  or  constable 

for  penalty  or  forfeiture 

to  the  people 

given  to  the  prosecutor 

against  executor  or  trustee 

for  negligence 

for  personal  injury 

for  death  by  negligence 

to  annul  a  marriage 

for  escape  

to  recover  strays  seized  on  the  highway. 

to  recover  excess  of  interest  paid 

against  trustee,  for  debt  of  corporation. . . 

for  equitable  relief 

by  the  people  for  spoliation 

applies  to  the  people 

for  claims  against  the  people 

against  non-resident 

against  foreign  corporation 


II 


11 

what  prevents  running  of  statute 

where  defendant  dies  without  the  state 

between  death,  and  granting  of  letters 

where  plaintiff  dies  before  expiration  of  time 

against  executors  or  administrators 

effect  of  non-suit  granted 

effect  of  an  injunction  on  time  limited 

reversal  of  judgment,  when  extends  time  of 

when  extended,  by  submission  to  arbitration I 
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90 
90 
90 
91 
92 
92 
92 
92 
82 
83-90 
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351 
96 
97 
99 
100 
101 
92 
97,100 
99 
99 
100 
97 
98, 101 
93,99 
99 
96 
100 
100 
100 
100 
101 
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103 
103 
103 
314-315 
105 
105 
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107 
108 
108 
108 
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-(continued)  : 
of,    where 


counterclaim 


LIMITATION  OF  AGTION- 
discont'inuance,     effect 

pleaded 

what  actions  not  within  the  statute 

computation  of  time  under  statute 

in  action  on  open  account 

by  principal  against  agent  for  negligent  act 

where  demand  necessary 

against  trustee  for  detention  of  property. . . 

on  deposits 

on  demand  notes 

on  checks  

by  trustee  against  cestui  que  trust 

by  surety  or  endorser 

by  attorney  for  services 

by  factor 

for   false    imprisonment 

In  conversion 

for  tort .' 

against  director  for  failure  to  report 

in  action  for  legacy  or  distributive  share ir 

cause  of  action  barred,  not  a  defense  or  counter- 
claim   

acknowledgment,  or  new  promise  to  prevent  run- 
ing  of  the  statute,  must  be  in  writing 

what  is  sufficient  to  prevent  running  of  statute 

by  whom  acknowledgment  may  be  made .... 

how  statute  must  be  pleaded  to  be  available 

when  general  statute  does  not  apply 

when  action  deemed  begun 

attempt  to  commence  action,  effect  of 

against    executor    or    administrator    on    disputed 

claim  II 

by  creditor  against  next  of  kin,  legatee,  heir  or 
devisee  Ii; 


against  member  of  joint  stock  association,  after 
execution  against  the  association  returned  un- 
satisfied   -.in 

to  charge  joint  debtor  not  served Ill 
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109 
110 
111' 
111 
111 
112 
112 
112 
112 
113 
112 
113 
113 
113 
114 
113 
114 
114 
357 

114 

114 
114 
115 
117 
118 
118 
119 

357-360 

371,  359 
381,  383 


442-443 
464 


LIS  PENDENS.    8ee  Notice  of  Pendency. 


LOAN  COMMISSIONEES: 

action  against,  how  brought. 


156 
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LUNATIC:                                                                            vol.  page. 

how  summons  served  upon I  198 

court  may  appoint  guardian  ad  litem  for I  199 

receiver  in  action  by  or  against I  709 

action  to  annul  marriage  because  one  party  was, 
see  Matrimonial  Actions. 


M. 

MANDAMUS: 

issue  of  fact  joined  upon,  to  be  tried  by  jury II 

final  order  in,  reviewable  by  appeal II 

when  compulsory  reference  in II 

when  lies  to  compel  resettlement  of  case II 

title  to  office  not  determinable  by Ill 

MANDATE: 

sheriff  must  receipt  for I 

amendment  of I 

MAERIAGE: 

limitation  of  action  to  annul I 

of  woman,  does  not  abate  action I 

See  Matrimonial  Actions. 


213 

774 
408-409 
465-466 

480 


23 

781 


96 
812 


MARRIAGE  CERTIFICATE.    See  Cebttpicate. 

MARRIED  WOMAN: 

statute  of  limitations  runs  against I 

what  is  domicile  of,  in  matrimonial  action Ill 

See  Matrimonial  Actions. 


112 

258 

263-264 


MATRIMONIAL  ACTIONS: 

jurisdiction  of  courts  in Ill  245-246 

action  to  annul  a  marriage Ill  246-262 

by  a  woman  married  under  the  age  of  sixteen .  Ill  246-247 

by  either  husband  or  wife Ill  248-257 

for  what  causes  may  be  brought Ill  248 

when  marriage  void Ill  248-249 

when  contracted  before  age  of  legal  con- 
sent   Ill  249-250 

because  former  husband  or  wife  living.. Ill  250-251 

because  one  party  was  idiot  or  lunatic. . .  .Ill  252-253 
where  consent  was  obtained  by  force  or 

fraud Ill  253-256 

for  impotency Ill  256-257 
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MATRIMONIAL  ACTIO'RS— (continued)  :                         vol.  page. 
proceedings  in  tbe  action,  what  endorsement 

required  on  the  summons Ill  257-258 

alimony  and  counsel  fee  in Ill  258-259 

order   allowing   person   to    maintain   the 
action  as  next  friend  of  infant,  idiot'  or 

lunatic Ill  259-260 

what  proof  required  on  default Ill  260,  261 

how   proof   taken Ill  260-261 

reference   on   issue   joined Ill  261 

how  judgment   entered   on   referee's   re- 
port  Ill  261-262 

jury  trial  of  issues Ill  262 

motion  for  new  trial Ill  262 

interlocutory  judgment,  or  decree  msi Ill  262,  282 

effect  of  final  judgment Ill  262 

action   for  a  divorce Ill  263-285 

in  what  cases  it  may  be  brought Ill  263 

jurisdiction  exists  by  statute  only Ill  263 

when  married  woman  deemed  resident.  .Ill  263-264 
in  what  cases  plaintiff  not  entitled  to  di- 
vorce,  though   adultery  established Ill  264 

what  procurement  or  connivance  defeats 

action Ill  265-266 

what  condonation  or  forgiveness  defeats 

action Ill  266-268 

cohabitation  as  condonation Ill  266-267 

what  revives  condoned  adultery Ill  267-268 

where  five  years  have  elapsed  since  plain- 
tiff knew  of  adultery Ill  268 

where  plaintiff  also  has  committed  adul- 
tery   Ill  268 

proceedings  in  the  action Ill  269-276 

what  endorsement  required  on  summons. Ill  269 

complaint,  what  to  contain Ill  269-270 

264-265 

how  adultery  alleged  in Ill  269-270 

divorce  can  be  granted  only  for  adul- 
tery alleged  in Ill  276 

whether   necessary   to    negative   pro- 
curement, etc Ill  264-265 

as  to  legitimacy  of  children Ill  270 

as  to  custody  of  children Ill  270 

order  of  arrest  in Ill  270 

receiver,  when  may  be  appointed  in Ill  270 

cannot  be  joined  with  action  for  separa- 
tion   Ill  270,  293 
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custody    and    care    of    children    pending 

action Ill       296-297 

alimony  and  counsel  fees  pending  action. Ill       296-304 

proceedings  on  default Ill  270 

uo  reference  to  take  proof  on  default. Ill       270-271 
allegations  of  adultery,   how  proved 

on Ill      271,  272 

proof  required  of  no  judgment  of  di- 
vorce against  plaintiff Ill  271 

reference  in  • Ill  271 

referee  not  to  be  nominated  by  either 

party  . Ill  271 

is  one  to  hear  and  determine Ill  271 

co-respondent,  service  of  copy  pleading  on. Ill  271 

appearance  of,  to  defend Ill  271 

right    of,    to    intervene,    when    not 

served Ill        271-272 

276 
intervening,  has  all  rights  of  a  party, 

including  right  to  tr'al  by  jury.... Ill  276 

costs  to,  when  allegations  of  adultery 

against,  not  proven Ill  272 

parties  competent  only  to  prove  marriage 

or  disprove  adultery Ill  272 

evidence  to  show  adultery  must  be  clear. Ill  272 
judgment  of  divorce  not  granted  on  evi- 
dence of  prostitute,  or  detective,  or  par- 
amour, unsupported Ill              272 

confessions  of  defendant  admissible Ill  272 

must    be    corroborated    to    warrant 

judgment Ill  273 

interlocutory  judgment  or  decree  nisi Ill  293 

final  judgment  not  to   entered  until 

three  months  after Ill  273 

contents  of Ill  273 

alimony  until  final  judgment  may  be 

provided  for  in , Ill      273,  283 

may  include  a  judgment  for  costs. . .  .Ill  273 
answer  need  not  be  verified  although  com- 
plaint verified Ill              275 

recrimination  or  condonation  must  be 

pleaded Ill  275 

counterclaim  for  divorce   or   separa- 
tion may  be  pleaded Ill  275 

where  interposed  plaintiff  must  reply. Ill  275 

cruel  and  inhuman  treatment  not  a 
defense Ill  275 
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MATRIMONIAL  ACTIONS— (contmMed)  :  vol. 

trial,  mode  of Ill 

where    temporary    alimony    granted, 

cause  has  preference Ill 

jury  trial  matter  of  right Ill 

verdict  in,  conclusive Ill 

judgment  in,  only  entered  by  direction  of 

court Ill 

power  of  the  court  upon  application 

for  after  reference Ill 

proof  required  as  to  absence  of  con- 
nivance,  etc.,   before  rendition   of, 

for  plaintiff Ill 

final,  not  to  be  entered  until  three 
months  after  interlocutory  judg- 
ment   Ill 

regulations  with  regard  to Ill 

legitimacy   of  children,   how   af- 
fected and  determined... Ill 

provisions    for    maintenance    of 

children  and  support  of  wife.  .Ill 
factors  entering  into  determina- 
tion of  amount Ill 

alimony   may    be   ordered    to   be 
paid  out  of  fund  held  in  trust 

for  husband Ill 

action  to  subject  such  trust  fund 

to  payment  of  alimony Ill 

alimony  usually  allowed  only  for 

joint  lives  of  parties Ill 

where  alimony  not  mentioned  in 
judgment,  it  is  deemed  refused. Ill 

how  far  alimony  property Ill 

modification     of     such     pro- 
visions   Ill 


effect  of,  on  husband's  or  wife's 

property m 

effect  of,  on  wife's  dower Ill 

regulations   with  regard  to   cus- 
tody and  care  of  children Ill 

considerations       determining 

award  of  such  custody III 

modification     of     such     pro- 
visions   Ill 

costs Ill 
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re-marriage,  provisions  as  to Ill  283-285 

action  for  a  separation Ill  285-295 

cannot  be  joined  witli  action  for  divorce Ill  270,  293 

for  wliat  cause  may  be  maintained Ill  285-289 

can  only  be  bad  wben  authorized  by  stat- 
ute   Ill  285 

not  to  be  encouraged Ill  285-286 

■what  is  cruel  and  inhuman  treatment Ill  286-288 

what  constitutes  abandonment Ill  288-289 

291-292 

•who  may  bring  the  action   Ill  289-290 

when  married  woman  deemed  resident Ill  290 

complaint,  what  to  contain   Ill  290 

answer  may  set  up  plaintiff's  misconduct Ill  290 

may  also  set  up  provocation  Ill  291,  292 

adultery  of  plaintiff  a  defense Ill  275,  291 

what  may  be  set  up  as  counterclaim Ill  275,  291 

what  is  condonation    Ill  292 

proceedings  in  the  action Ill  292-294 

referee  not  to  be  nominated  by  the  parties.  .Ill  292 
proof  as  to   service  of  summons   and  com- 
plaint required  before  reference  ordered . .  Ill  292 

proceedings  upon  default   Ill  293 

judgment  may  be  had  only  upon  application 

to  the  court    Ill  293 

order  of  arrest   I  485 

III  293 

care  and  custody  of  children  pending  action. Ill  296-297 

alimony  and  coimsel  fees   Ill  293,  294 

296-304 

triable  by  court Ill  293 

provisions   of  judgment  for  maintenance  of 

children  and  support  of  wife Ill  294 

modification   of  the  judgment  in   these   re- 
spects   Ill  294-295 

provisions  of  judgment  as  to  care  and  custody 

of   children    Ill  295 

modification  of  such  provisions Ill  295 

costs Ill  295 

judgment  may  be  revoked  on  evidence  of  re- 
conciliation   Ill  295 

custody  and  care  of  children  pending  an  action 

for  divorce  or  separation  Ill  296-297 

considerations  determining  award  of   Ill  296 

parent  to  whom  awarded  may  be  required  to 
give  security  not  to  remove  children  from 

jurisdiction Ill  296 
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application  for  order  as  to,  how  made  and 

proceedings  on    Ill  296 

alimony  and  counsel  fees  pending  a  matrimonial 

action Ill  296-304 

in  action  to  annul  marriage Ill  258-259 

296 
in  action  of  divorce  or  separation,  power  to 

grant  rests  on  statute  solely Ill  297 

not  allowed  unless  relation  of  husband 

and  wife  exists  Ill  297 

granting  of  discretionary Ill  287 

rules    with    regard    to,     in    action    of 

divorce Ill  297-299 

rules  with  regard  to,  in  action  of  separa- 
tion   Ill  299-300 

for   what    specific    purposes    allowances 

may  be  made Ill  300 

pending,  and  for,  appeal   Ill  300 

what  court  considers  in  fixing  amount 

of Ill  300-301 

modification  of  order  for Ill  301-302 

order    reducing    alimony    appealable   to 

appellate  division  Ill  302 

application  for  the  order Ill  302-304 

to  be  made  on  notice Ill  302 

on  affidavit    Ill  302 

when  made    Ill  302-303 

what  to  be  made  to  appear  on  ....  Ill  303 

reference   on    Ill  303 

order  for,  what  to  contain Ill  304 

payment  of,  how  compelled   Ill  304-308 

sequestration   of   defendant's   prop- 
erty   Ill  304-306 

punishment  for  contempt Ill  306-307 

applicability  of  these  remedies 
to  foreign  judgment  of  di- 
vorce   Ill  304-308 

cannot  be  enforced  by  execution.  .  .  .Ill  304 
nor  by  supplementary  proceed- 
ings   Ill  513,515 

nor  by  striking  out  answer. .  .  .Ill  307-308 

MECHANIC'S  LIENS: 

action  for  enforcement  of,  on  real  property Ill  161 

in  what  courts  brought Ill  161-162 

parties   in    Ill  162-163 

effect  of  failure  to  join  necessary  parties. .  .Ill  163 
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proceedings  in  the  action Ill  164 

may  be  carried  on  concurrently  witli  action  to 

recover  contract  price Ill  164 

consolidation  of   Ill  164 

offer  to  pay  into  court  in Ill  164-165 

judgment  in    Ill  165-168 

form  of Ill  165 

what  may  provide  for Ill  166-168 

deposit  of  specific  property Ill  166 

deficiency Ill  166 

as  to  laborer's  or  material  man's  lien Ill  166 

when  may  direct  personal  judgment Ill  166-168 

costs  and  disbursements  in  Ill  168 

discretionary Ill  168 

discharge  of  lien  for  failure  to  commence  action 

to  foreclose  lien,  after  notice Ill  168-169 

in  courts  not  of  record Ill  169-171 

nature  of   Ill  169 

what  courts  have  jurisdiction  of Ill  169-170 

service  of  summons  by  publication Ill  170 

proceedings   in    Ill  170-171 

action  for  enforcement  of,  under  contract  for  public 

improvement Ill  171 

action  for  enforcement  of,  on  vessels Ill  171 

MEMOEANDUM: 

use  of,  see  Tkial  by  Juet. 
See,  also.  Witness. 

MERITS,  AFFIDAVIT  OF.    See  Affidavit  of  Merits. 

MISTAKE: 

of  ofiieer  of  court,  how  corrected I  18 

of  court,  party  not  to  suffer  by I  770 

relief  against,  when   I  796 

must  be  applied  for  within  one  year I  796 

notice  required  to  set  time  running I  796 

power    of    court    to    relieve    against,    not   given    by 

statute I  797 

what  will  be  relieved  against I  797 

relief  against,  discretionary   I  797 

relief  will  be  denied  for  laches I  798 

MORTGAGE: 

when  leave-to  sue  upon,  necessary  I  124 

who  must  be  plaintiffs  in  action  to  foreclose I  175 

who  must  be  defendants  in  action  to  foreclose I  176 

person  liable  for  deficiency  may  be  joined  as  defend- 
ant       I  177 
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when  notice  of  pendency  must  be  filed  in  action  of  ...  I  237 
foreclosure  of,  see  F'okeclosure  of  Moetgaqe. 

nature  of,  at  common  law   Ill        121-122 

nature  of,  in  equity  Ill        122-123 

to  be  filed  before  conveyance  on  judicial  sale Ill  142 

MORTGAGEE: 

cannot  maintain  ejectment   Ill  7 

in  action  by,  against  mortgagor  for  waste,  latter's  in- 
solvency need  not  be  shown  Ill  191 

See,  also,  Pokeclosuee  of  Moetgaoe. 

MOTIONS: 

defined I  245 

contested  cannot  be  heard  in  chambers I  9 

when  made  out  of  court  in  first  district I  78 

not  a  remedy I  245  • 

ex  parte  and  contested I  245 

enumerated,   defined    I  245 

non-enumerated,  defined  I  246 

where  made  I  246 

before  a  judge  out  of  court I  246 

in  first  district I  249 

when  may  be  heard  by  another  judge I  250 

must  be  made  at  special  term,  exceptions I  248 

contested  cannot  be  made  at  chambers I  249 

in  seventh  judicial  district  I  249 

for  irregularity,  when  made   I  246 

to  set  aside  judgment,  when  made I  246 

to  change  place  of  trial,  when  made I  247 

for  settlement  of  issues,  when  made I  247 

to  correct  pleadings,  when  made I  247 

requisites  of  papers,  on   I  50 

when  defects  in  waived I  250 

copies  of  papers  must  be  served  with  notice  of I  251 

when  copies  need  not  be  served   I  251 

only  papers   served,   or   referred   to   in  notice  to  be 

read,  on   I  251 

how  new  facts  presented  by  moving  party  on I  251 

See,  also,  Affidavit. 

See,  also.  Petition. 

opposing  affidavits  on I  263 

See,  also.  Notice  of  Motion. 

costs  on,  must  be  asked  if  desired .*.  I  264 

Sep,  also,  Oedeb  to  Show  Cause. 

See,  also,  Stat  of  Peooeedings. 

when  notice  of,  may  be  countermanded I  268 

hearing,  order  of  I  £69 
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objections,  how  taken  on   I  269 

new  proof,  how  may  be  presented I  269 

new  proof,  when  allowed   I  269 

reference,  when  ordered  upon  hearing  of I  269 

mode  of  examination  of  witness  on I  270 

adverse  party  not  to  be  examined I  270 

default,  how  taken  on I  270 

what  relief  may  be  granted  on  default I  270 

when  default  will  be  opened I  271 

contested  motion   can  only  be   renewed  by  leave  of 

court , I  271 

when  leave  will  be  granted  I  271 

how  motion  made   I  272 

practice  on  motion  to  renew I  272 

renewal  of  ex  parte  motion I  272 

to  whom  application  for  to  be  made I  272 

when  order  for  must  be  vacated I  272 

renewal  without  leave,  contempt    I  273 

re-argument,  application  for I  273 

conditions  may  be  imposed,  upon  granting  discretion- 
ary    I  279 

acceptance  of I  279 

when  must  be  performed I  279 

how  performed I  280 

costs  of    I  280 

discretionary I  281 

amount  of   I  281 

when  proceedings  stayed,  for  non-payment  of . . . .  I  281 

waiver  of  such  stay I  282 

when   stay  may  be  insisted  on  in   first  depart- 
ment    I  282 

costs  of,  when  taxed  in  cocts  of  action I  282 

for  interpleader,  see  Intebpleadee. 

to  make  pleading  definite  and  certain I  ■  388 

to  vacate  or  modify  order  of  arrest I  515 

See,  also,  Aerest  and  Bail. 

to  vacate  or  modify  injunction I  606 

See,  also.  Injunction. 

to  vacate  attachment  for  irregularity I  676 

See,  also.  Attachment. 
for  appointment  of  receiver,  see  Eeceiveb. 
for  provisional  remedy,  to  be  decided  within  twenty 

days I  752 

for  amendment   I  794 

to  vacate  for  irregularity,  should  be  made  promptly.  I  801 
for  substitution  of  parties,  see  Continuance  oe 
Action. 
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cannot  be  decided  after  death  of  party I  831 

for    discovery,    see    Discovery    or    Books    and 

Papers. 
to  change  place  of  trial,  see  Place  of  Tklal. 

stay  on  account  of  non-payment  of  costs  on II  208-209 

for  stay  of  proceedings,  how  made II  209-210 

for  jury  trial  of  issues  II  229 

to  correct  calendar   II  239 

for  judgment  on  pleadings  at  trial II  302 

See  Trial  by  Jury. 

for  nonsuit,  when  made  II  308 

for  verdict  for  non-joinder  of  party II  329-331 

to  strike  out  evidence   II  344-345 

349,  351 
to  set  aside  verdict  for  improper  remarks  in  summing 

up II  350-351 

reference  not  usually  ordered  on  a  question  of  fact 

arising  on   II  413 

to  refer,  see  Reference. 

to  confirm  referee's  report,  when  may  be  noticed II  445 

for  judgment  after  reference  to  take  account II  447 

to  set  aside  report  of  referee  II  448-449 

for  new  trial   II  470-517 

See  New  Trial. 

costs  of,  when  granted   II  563-566 

to  compel  third  party  to  pay  costs II  585 

amount  of  costs  of II  565,  612 

for  additional  allowance,  see  Additional  Allow- 
ance and  Costs. 
to  vacate  judgment,  see  Judgment. 

costs  of,  how  enforced II  565-566 

964,  966 

for  leave  to  issue  execution  after  five  years II  971 

MUNICIPAL  CORPORATION: 

people  may  be  plaintiff  in  action  for  conversion   of 

funds  of • I  154 

people  may  be  plaintiff  in  action  to  restrain I  155 

taxpayers  may  sue  to  prevent  waste  of  property  of . .     I  157 

how  sumnions  served  upon   I  205 

ordinance,  resolution,  by  law  or  proceeding  of,  how 

proved , ....   II        114-115 

costs  in  action  against    II        569-571 

See  Costs. 
on  appeal  by,  security  not  necessary  to  perfect  appeal.  II  792 

MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK: 

appfel  from,  to  supreme  court  II  881 
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N. 
NE  HXEAT:  vol. 

writ  of,  abolished I 

NEGLIGENCE: 

action  for,  when  barred I 

after  death  by,  when  barred I 

examination  of  party  in  action  for II 

NEGOTIABLE  PAPER: 

pleading  upon I 

NEWLY  DISCOVERED  EVIDENCE: 

new  tl-ial  for II 

See  New  Tbial. 

NEWSPAPER: 

fees  for  publishing  notice  in II 

NEW  TRIAL: 

for  erroneous  admission  or  exclusion  of  evidence 

in  trial  by  court II 

for  lack  of,  or  failure  to  file,  decision  on  trial  by 

court II 

motion  for II 

motion  for,  after  trial  of  issues  by  jury 11 

case  necessary  on  such  motion II 

in  what  cases  motion  for,  made II 

facts  can  be  reviewed  only  by  motion  for,  after 

jury  trial II 

where  motion  for,  may  be  made II 

on  judge's  minutes,  where  made  and  when II 

on  what  grounds II 

only  after  jury  trial II 

entertainment  of,  discretionary II 

after  nonsuit,  etc.  .  .  , II 

only  heard  at  term  where  cause  was  tried ....  II 

grounds  on  motion  must  be  specified II 

exception  not  essential  to II 

improper  remarks  of  judge  to  jury  may  be  re- 
viewed on II 

motion  for,  at  appellate  division,  when  made II 

when  exceptions  ordered  to  be  heard  at,  in 

first  instance     II 

how  order  for  such  hearing  made II 

how  order  for  such  hearing  revoked 11 

when  order  for,  may  be  made II 

cannot  be  made  by  county  court II 

cannot  be  made  after  special  verdict II 
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454 

470-471 

470,  815 
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entry  of  judgment  after  sucli  order II  507-508 

motion  for  new  trial  cannot  be  made  at  special 
term,  while  order  for  hearing  exceptions  at 

appellate  division  in  force II  473,  507 

when  order  for  such  hearing  can  be  made 

after  denial  of  motion  on  judge's  minutes. .  II  506-507 

papers  on,  what  they  are  and  by  whom  made  II  508 

questions  of  law  only  to  be  considered  on ... .  II  508-509 
what  order  appellate  division  may  make  on 

hearing II  509 

what  notice  of  hearing  to  be  given II  509 

motion  for,  at  special  term,  when  must  be  made  at  II  472 

478, 487 

•  notice  of  motion  for,  when  must  be  given II  472-473 

motion  for,  to  surrogate,  after  trial  by  jury  of  is- 
sues of  fact  arising  in  surrogate's  court II  472 

what  notice  for,  must  be  given II  472-473 

for  Irregularity II  478-484 

papers    on   motion   for II  482-488 

case  not  required  on H  477 

notice  of  motion  need  not  state  the  irregu- 
larity upon  which  the  motion  is  based II  483 

for  misconduct  of  jury II  478-481 

for  other  irregularities II  481-482 

for  surprise          II  484-488 

grounds  for II  484-487 

request  for  postponement  of  trial  necessary. .  II  486,  487 

when  motion  for,  may  be  made II  487 

case  not  required  on II  487 

for  newly  discovered   evidence...- II  488-492 

must  be  made  at  special  term II  478 

must  be  made  promptly II  492 

what  must  be  shown  on  motion  for II  488 

not  granted  for  cumulative  evidence II  489-490 

must  be  material  to  the  issues II  490 

must  be  decisive  of  the  case II  490-491 

motion  for,  must  be  made  on  case II  491 

affidavits  of  witnesses  must  be  presented II  491 

opposing  motion  for II  491-492 

because  verdict  against  evidence II  493-497 

where  motion  must  be  made II  493 

rules  to  be  considered  in  granting II  493-495 

moving  party  need  not  have  requested  verdict  II  495 
rule  in  actions  vindictive  in  their  nature,  such 

as  libel,  etc II  496 

rule  where  verdict  should  have  been  for  nomi- 
nal damages II  496-497 
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for  insufficient  or  excessive  damages II  497-499 

where  motion  for,  may  be  made II  497 

discretionary  vsrith  the  court II  497 

granted  in  actions  of  tort  and  contract II  497 

considerations  upon  granting II  497-498 

after  second  trial II  498 

rule  in  actions  vindictive  in  their  nature,  such 

as  libel,  etc II  498 

for  insufficient  damages II  499 

motion  for,  on  exceptions II  500 

order  for II  500 

grounds  upon  which  made  and  granted,  to  be 

specified II  500 

presumption  where  no  ground  stated II  500-501 

entry  and  service  of II  501 

effect  of II  503-504 

terms  of  granting II  501-503 

motion  for,  at  appellate  division  after  interlocutory 

judgment II  509-511 

in  what  cases  may  be  made II  509-510 

only  questions  of  law  raised  on II  510 

hearing  of II  510 

what  order  appellate  division  may  make II  511 

appeal  lies  to  court  of  appeals  from  appellate 

division  order II  511 

after  trial  of  specific  questions  of  fact II  511-517 

after  trial  of  issues  by  jury II  511-514 

where  motion  made II  512 

may  be  made  on  minutes II  512 

better  practice  to  make  it  at  special  term,  on 

application  for  judgment  .  . , II  512 

must  be  made,  or  party  deemed  to  acquiesce 

in  verdict II  512 

what  reviewed  on II  513 

where  made  at  special  term,  should  be  on  case  II  513 

rule  in  deciding     II  513 

review  of  decision  of  motion II  513-514 

after  trial  of  specific  questions  of  fact  by  referee.  II  514 
in  ejectment,  see  Ejectment. 

costs  of  motion  for II  610-612 

in  county  court  on  appeal  from  justice's  court, 

when  may  be  had II  958,  959 

in  action  for  determination  of  conflicting  claims  to 

real  property      Ill  184-185 

N3XT  OF  KIN: 

action  of  creditor  against Ill  369-385 

yS'ee,  also,  Decedent. 

47 
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action  against,  when  barred I  103 

may  obtain  leave  to  sue  as  poor  person I  135 

how  served  by  publication I  218 

attachment  against I  618 

judgment    against,    on    service    by    publication, 

against  what  property  enforced I  693 

NONSUIT: 

motion  for,  when  made II  308 

for  want  of  parties   II  330-331 

when  plaintiff  cannot  submit  to II  331-332 

plaintiff  need  not  be  called  on II  332 

compulsory,  when  granted II  333-335 

may  be  ordered  at  any  stage  of  the  case II  335 

grounds  of  motion  for,  should  be  stated II  335 

if  not  stated,  no  error  to  deny  for  defect  which 

might  have  been  supplied II  336 

if  grounds  stated  not  sufficient,  no  error  to  refuse, 

though  good  grounds  exist II  336 

on  motion  for,  plaintiff  may  be  permitted  to  open 

case : . . .  II  336 

when  right  to  go  to  jury  waived II  336, 816 

effect  of  denial  of  motion  for II  338 

effect  of  granting II  338,  696 

difference  between,  and  ordering  vSrdict II  339 

difference  between,  and  dismissal' on 'the  merits . .  II  852-853 

NOTARY: 

certificate  of  protest  of,  when  presumptive  evi- 
dence       I  336 

NOTARY  PXJBMC: 

certificate   of  presentment   or   protest,   when  evi- 
dence    II  98-100 

original  protest,  when  evidence II  100-101 

memorandum,  of  piiotest;  when  evidence II  100-101 

boolss  of  protest,  when  evidence II  100-101 

proof  of  presentment,  etc.,  in  another  state II  101 

NOTE  OF  ISSUE: 

when  to  be  filed II  238,  269 

what  to  contain II  238 

date  of  issue II  238 

claim  to  preference  must  be  stated  in,  except  in 

certain  localities II  238 

failure  to  file,  how  remedied II  239 

of  motion  for  new  trial  at  appellate  division II  509 

fee  for  filing  in  New  York  county II  665 

cf  appeal  to  appellate  divis'on II  911-912 
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application  for  guardian  ad  litem   I  183 

of  no  personal  claim,  when  may  be  served  with 

summons I  197 

of  service  by  publication,  to  be  published  with 

summons I  225 

publication    of,    with    summons,    in    matrimonial 

actions I  226 

in  action  of  partition I  226 

of  application  for  deposition I  261 

when  must  be  in  writing I  283 

to  produce,  when  may  be  by  parole I  283 

of  entry  of  judgment,  when  does  not  limit  time  to 

appeal I  283 

publication  of,  see  Publication. 

when  required  in  application  for  injunction I  584 

of  application  for  discharge  of  property  from  at- 
tachment      I  684 

of  application  for  receiver  of  corporation,  to  whom 

given I  735 

to  creditors,  by  receiver  of  corporation I  740 

of  appeal,  when  amendment  of. I  777,  791 

of  motion  to  discontinue,  when  required II  191-192 

of  exception,  see  Trial  of  Issues  of  Fact  by 

THE  Court. 
of  hearing  before  referee,  see  Eeferee. 
of  motion  to  confirm  referee's  report,  when  may 
be  served,  see  Referee. 

for  new  trial II  472 

of  taxation  of  costs II  648 

fees  for  publishing II  674-675 

to  defendant,  of  computation  of  damages II  710-712 

of  hearing  on  writ  of  inquiry II  723 

of  appeal,  what  to  contain II  782-784 

904 

from  surrogate's  court II  921 

from  justices'  court II  938-939 

of  motion  for  leave  to  issue  execution II  971 

of  sale,  see  Sale. 


NOTICE  OF  ARGUMENT: 

of  motion  for  new  trial  at  appellate  division II 

for  court  of  appeals,  how  to  be  served II 

on  appeal  to  appellate  division II 

NOTICE  OF  MOTION: 

cannot  be  served  on  Sunday I 

must  be  for  the  first  day  of  term,  exceptions. ...  I 


509 

864,  865 

867 

911 

5 
263 
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form  and  contents  of 1  264 

must  be  accompanied  with  copies  of  papers 1  264 

for  irregularity,  form  of I      264,  803 

relief,  how  stated  in I  264 

cost's  must  be  asked  for,  if  desired I  264 

service  of I  264 

when  may  be  countermanded I  268 

for  judgment  on  account  of  frivolous  pleading. ...  I  380 

when  must  be  given  in  vacating  injunction I  606 

NOTICE  OF  PENDENCY: 

when  may  be  filed I  237 

in  action  of  foreclosure,  when  must  be  filed I  237 

when  notice  becomes  operative I  238 

in  what  actions  may  be  filed I  238 

in  action  of  ejectment I  239 

where  warrant  of  attachment  has  been  issued. ...  I  239 

contents  of I  240 

in  foreclosure  cases I  240 

description  of  lands  in I  240 

recording  of I  240 

when  may  be  filed  by  defendant I  240 

effect  of I  241 

in  action  of  foreclosure I  241 

in  action  for  determination  of  claim  to  real 

property I  241 

how  far  commencement  of  action I  241 

amendment  of I  242 

when  new  notice  required  after  amendment I  243 

when  notice  may  be  cancelled I  243 

upon  warrant  of  attachment I  651 

cancellation  of,  after  attachment  vacated I  696 

must  be  filed  in  partition Ill  46 

in  judgment  creditor's  action,  how  indexed Ill       421-422 

NOTICE  OP  TRIAL: 

may  be  given  for  adjourned  term I  11 

either  party  may  serve II      233,  269 

when  to  be  served II  233 

for  what  courts  served II  233 

when  new,  required,  if  cause  not  reached II       233-234 

when  separate  defendant's  may  serve II  284 

when  required  after  amendment  of  pleadings....  II        234-235 

defects  in  II  234 

remedy  for  defective  or  irregular II  236 

lireference,  how  demanded II  236 

See  Preferred  Causes. 
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when  must  state  that  inquest  will  be  taken II  236 

may  specify  relief  to  be  taken II  236 

countermand  of II  237 

when  party  who  has  not  served,  may  take  default.  II  265 

NOTICE  TO  PRODUCE: 

when  necessary II  104-105 

what  must  contain II  105 

service  of II  105-106 

of  books  of  foreign  corporation,  when  must  be 

served II  105 

in  other  cases,  what  service  required....  II  105-106 

effect  of II  106 

NUISANCE:       ' 

parties  to  action  for  a I  180 

when  will  be  restrained I  564 

action  for,  in  what  county  to  be  brought II  127-130 

action  for,  to  be  tried  by  jury II  212 

213-214 

when  plaintiff  in,  waives  right  to  jury  trial II  214 

defined Ill  194 

remedy  for Ill  194-195 

when  action  for,  may  be  maintained Ill  195-196 

may  be  either  for  damages,  or  for  injunction  to  re- 
strain nuisance Ill  195 

who  may  be  plaintiff  in  action  for Ill  194-196 

against  whom  action  of,  may  be  brought Ill  196 

proceedings  in  the  action Ill  197 

pleadings Ill  197 

place  of  trial Ill  197 

how  triable Ill  197 

how  damages  assessed  on  default Ill  197 

injunction  pending  action Ill  197 

judgment  in Ill  197 


o. 

OATH.     See  Aetidavit. 

fees  for II  662 

OBJECTIONS: 

in  examination  of  party  before  trial II  27-28 

on  commissions,  to  questions II     57,  58-59 

on  trial,  to  oflfers  of  evidence,  or  to  question,  see 
Teial  by  Jury. 
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of  real  property  under  written  instrument I  85 

when  deemed  adverse I  85 

of  real  property,  not  founded  on  written  instru- 
ment   I  87 

what  Included  in I  87 

when  deemed  adverse I  87 

OFFER  OP  EVIDENCE.     See  Trial  by  Jury. 

OFFER  OP  JUDGMENT.    Bee  Compromise. 

costs  where,  has  been  made II       587-588 

626 
after  appeal  from  justices'  court II       961-962 

OFFER  TO  LIQUIDATE.      See  Damages. 

OFFICE: 

action  against  usurper  of,  see  Usurper  of  Office. 

OFFICER: 

limitation  of  action  against I        97, 100 

continuance  of  action  by  or  against I  824 

in  action  against,  when  indemnitor  to  be  substi- 
tuted    II    1024-1028 

See  Execution. 
of  corporation,  action  against,  see  CokpobATIOH'. 
of  joint  stock  association,  see  Joint  Stock  Associa- 
tion. 
may  be  examined  in  supplementary  proceedings,  see 

SUBPLEMBNTAET  PROCEEDINGS. 

OFFICIAL  ACTS: 

when  will  be  restrained I  567 

III       454-455 
action  by  taxpayer  to  review,  see  Taxpayer. 

OFFICIAL  BONDS: 

leave  to  sue  on I  125 

of  public  officers  generally I  125 

who  are  such  officers I  127 

where  action  brought I  127 

when  notice  of  application  required I  127 

when  people  may  sue  upon I  155 

See,  also.  Name  of  Officer,  under  its  title. 

OMISSIONS.     See  Mistakes. 
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right  to,  and  close II       304-306 

See  Teial  by  Jury. 

ORDER: 

defined I      245, 274 

wlien  made  out  of  court,  in  first  district 1  77 

wliat  judge  may  make,  out  of  court I  77 

how  such  order  vacated I  77 

for  substituted  service  of  summons,  contents  of . . .  I  216 

must  be  filed,  within  ten  days I  217 

for  publication  of  summons,  by  whom  made I  223 

must  be  made  by  judge I  223 

what  must  contain I  223 

by  whom  made I  274 

by  whom  should  be  drawn , I  274 

when  should  be  submitted  to  the  court I  274 

how  settled I  275 

'  remedy,  where  order  does  not  comply  with  decision  I  275 

form  of I  275 

all  papers  used  on  motion  should  be  recited  in. . . .  I  275 

how  reference  made  to  petition  on  which  granted.  I  276 

when  preliminary  objections  should  appear I  276 

grounds  of,  when  proper  to  be  stated I  276 

how  signed,  or  certified I  276 

enti-y  of I  277 

how  to  be  entered I  277 

by  whom  entered I  277 

penalty  for  failure  to  enter I  277 

ex  parte,  need  not  be  entered I  277 

when  ex  parte  may  be  entered I  278 

when  judge  ma.y  require  to  be  entered I  278 

papers  used  on,  must  be  filed I  278 

when  it  takes  effect I  278 

when  decision  deemed  made I  278 

effect  on  stay  of  proceedings I  279 

must  be  obeyed,  though  erroneous I  279 

copy  of,  when  must  be  served I  279 

how  service  should  be  made I  279 

effect  of  conditions  in 1  279 

modification  of I  280 

costs  in I  281 

ex  parte,  how  vacated I  280 

one  judge  cannot  vacate  order  made  by  another. .  I  280 

of  interpleader I  313 

for  bill  of  particulars,  form  of I  357 

for  amendment  of  pleading,  what  should  provide.  I  368 


744  INDEX. 

OIKDE'R— {continued)  :  vol.  PAGE. 

for  arrest,  by  wliom  granted I  511 

when  may  be  granted I  512 

contents  of  order I  514 

See,  also,  Aeeest  and  Bail. 

for  injunction,  what  should  recite I  587 

remedy  for  irregularity  in I  801 

for    discovery,    see    Discovery    or    Books    and 
Papers. 
See  Examination  bepoee  Trial. 
See  Commission. 
for  production  of  document  at  trial,  when  neces- 
sary     II  84-85 

by  whom  made   II  84 

affidavit  for II  84 

service  of  II  84 

when  witness  may  be  relieved  from II  85 

See  Subpoena  Duces  Tecum. 
See,  also.  Witness. 

removing  place  of  trial II        168-169 

appeal  from  such  order II  169 

what  to  contain II        168-169 

See  Place  of  Trial. 
for  discontinuance  on  stipulation,  how  entered...   II       186,190 

necessary II       190, 193 

See  Discontinuance. 

settling  issues,  what  to  contain II  230 

whether  appealable II  230 

opening  inquest  for  favor,  whether  appealable ....  II  265 

whether  order  signed  by  clerk  is  a  decision  on  trial 

of  issues  of  fact  by  the  court II  394 

of  reference,  see  Reference. 
of  reference,  appealable  to  appellate  division....  II  419 

for  new  trial,  see  New  Trial. 
for  security  for  costs,  see  Security  for  Co.ts. 
compelling  payment  of  costs  by  third  party,  how 

enforced II        585-586 

distinction  between,  and  judgment II  680 

for  trial  of  issues  in  action  against  a  corporation.   II        707-708 
what  intermediate,   may  be  reviewed  on  appeal 

from  final  judgment  or  decree II       810-813 

what,  appealable  to  court  of  appeals,  see  Court 
OF  Appeals. 
what,  of  inferior  court  appealable  to  appellate  di- 
vision    II  877 

879-880 
what,  of  supreme  court,  appealable  to  appellate 

division  of  same  court II       895-898 
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of  surrogate's  court,  what  appealable     II       917-919 

on  appeal  from  surrogate's  court II  935 

for  examination  of  judgment  debtor,  see  Siipple- 

MENTAEY   PROCEEDINGS. 

ORDER  TO  SHOW  CAUSE: 

wliat  judge  may  make I  78 

when  county  judge  cannot  make I  78 

when  proper I  265 

In  what  cases  will  be  made I  265 

what  must  be  stated  to  obtain I  265 

is  discretionary I  265 

requirements  of  the  order I  265 

by   whom    made I  266 

how  served I  266 

why  proceedings  should  not  be  stayed I  267 

for  appointment  of  receiver,  see  Receivek. 

amendment  of I  791 

ORDINANCE: 

of  municipal  corporation,  how  proved II       114-115 

of  another  state  or  foreign  country,  how  proved. .  II  118 

OVERSEERS  OF  THE  POOR: 

when  may  sue  or  be  sued I  156 


PAPERS: 

filing  of,  see  Filing  of  Papebs. 

service  of,  see  Service. 

on  motion,  requisites  of 

when  defects  in,  waived 

on  which  order  granted,  must  be  filed 

how  to  be  endorsed  and  subscribed 

must  be  folioed 

to  be  legibly  written 

when  order  for  filing  will  be  granted 

in  arrest  and  bail 

must  be  filed 

on  which  injunction  granted 

See,  also.  Injunction. 

upon   granting   attachment I 

See,  also.  Attachment. 

discovery    of,    see    Discoveet    of    Books    and 
Papers. 
request  for  admission  of  genuineness  of II 

effect  of  refusal II 


250 
250 
278 
283 
284 
284 
290 
496,  505 
524 
585 

630 


107 
107 
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filed,  in  various  public  offices,  vrhen  evidence II  109-112 

in  court  or  department  of  U.  S.,  bow  certified  as 

evidence II  116-118 

proof  of,  upon  trial II  324-325 

how  procured  from  opposite  party II  325 

court  decides  whether  they  must  be  produced ....  II  325 
not  evidence  in  case,  unless  offered  and  received 

as  such II  325 

received  generally,  unless  otherwise  limited II  325 

how  much  must  be  read  when  put  in  evidence. ...  11  325-326 

proof  to  entitle  secondary  evidence  to  be  given ....  II  326 

sheriff's  fee  for  serving II  639,  666 

on  appeal  to  appellate  division -11  887,  888 

904-911 

on  appeal  from  surrogate's  court II  930 

PAETICULARS.     See  Bill  of  Particulaks. 

PARTIES: 

guardians  ad  litem  not  1  12 

in  partition  when  served  with  pleadings I  12 

who  are I  139 

who  may  be  joined  as  plaintiffs I  139 

who  may  be  defendants I  139 

where  one  will  not  consent  to  join  as  plaintiff. ...     I  140 

where  party  in  interest  must  sue  as  plaintiff I  140 

who  are  necessary I  141 

same  person  cannot  be  plaintiff  and  defendant. . .     I  147 

in  action  by  agent  or  principal I  143 

by  assignees I  144 

by  or  against  an  unincorporated  association. .     I  145 
by  or  against  corporations,  directors  or  stock- 
holders       I  147 

by  or  against  executors  or  administrators.  ...     I  149 

in  action  against  corporations I  147 

in  action  by  or  against  directors  or  stockhold- 
ers       I  148 

against  officers  or  agents  of  corporations,  for 

malfeasance I  148 

in  action  against  directors  of  corporation....     I  148 

in  action  against  stockholders  of  corporation>     I  149 

in  action  against  public  officers I  153 

when  people  may  sue,  see  People. 

in  action  against  town  officers I  155 

in  action  by  or  against  county  officers I  155 

in  action  by  or  against  town I  156 

in  action  to  prevent  waste  of  property  of  mu- 
nicipal corporation I  157 
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in  action  to  vacate  audit  of  accounts I  157 

trustees  of  an  express  trust I  157 

when  beneficiaries  may  sue I  158 

where  one  may  sue  or  be  sued  for  all I  140,  159 

what  pleading  in  such  case  must  show I  159 

who  may  share  in  proceeds  of  judgment  ....  I  160 

plaintiff  controls  action  I  161 

other  creditors  may  come  in  after  judgment.  I  161 

when  other  parties  cannot  come  in I  161 

united  in  interest  must  be  joined I  140, 161 

tenants  in  common  when  may  be  joined I  162,  164 

when  may  sue  severally I  162,  164 

defendants  jointly  and  severally  liable I  161, 164 

defendant  in  action  on  written  instrument I  162, 164 

who  may  be  joined  as  defendants  in  action  for  tort. . .  I  163 

in  ejectment,  who  may  be  plaintiffs I  166 

who  must  be  defendants I  168 

when  person  claiming  title  may  be  joined  as I  169 

who  may  be  plaintiffs  in  partition   I  170 

when  partition  may  be  brought  by  infant I  170 

who  should  be  joined  as  defendants  in  partition. .  I  172 

when  creditor  may  bfe  defendant  in  such  action. .  I  174 

who  must  be  defendant  in  action  for  dower I  174 

in  action  to  foreclose  mortgage I  175 

in  action  to   compel   determination   of   claim  to 

real  property    I  178 

in  action  for  waste   I  179 

in  action  for  a  nuisance I  180 

when  the  defendant  or  his  name  is  unknown I  180 

infant  plaintiffs  and  defendants    I  182 

See,  also.  Infant. 
guardian  ad  litem,  see  Infant. 

service  of  papers  on,  how  made I  286 

when  privileged  from  arrest I  503 

may  take  advantage  of  irregularity I  800 

substitution,   upon   death   of,   see   Continuance 
OF  Action. 

substitution,  on  transfer  of  interest  of I  821 

rules  for  substitution  of  in  ejectment I  825 

in  partition I  826 

where  cross  action  may  be  ordered  on  motion  to  bring 

in  new   I  829 

taking  case  from  jury  for  want  of II  329-331 

when  additional,  must,  or  may,  be  brought  in II  329-331 

who  may  be,  in  ejectment Ill  10-12 

in  partition    Ill  33-46 

in  action  for  admeasurement  of  dower Ill  102-104 
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in  action  to  foreclose  a  mortgage Ill  127-128 

in  strict  foreclosure    Ill  155 

in  action  for  determination  of  conflicting  claims 

to  real  property  Ill  175-178 

in  action  to  enforce  mechanic's  lien Ill  162-163 

in  action  for  waste   Ill  189-191 

in  action  for  nuisance  Ill  194-197 

in  action  by  or  against  executors  and  adminis- 
trators, see  Executors  and  Administrators. 
in   action   by   creditor   against  next   of   kin   or 

legatees Ill  373-374 

in  action  to  establish  a.  will Ill  387-388 

in  action  for  construction  of  a  will Ill  395 

in  action  to  determine  validity  of  probate  of  will. Ill  395-397 

PARTITION: 

by  infant,  leave  to  sue,  in  action  of I  133 

when  people,  proper  parties  defendant I  155 

who  may  be  plaintiffs  in I  170 

when  may  be  brought  by  infant I  170 

who  should  be  joined  as  defendants  in I  172 

when  creditor  may  be  joined  as I  174 

how  unknown  defendant  served  in   I  174 

guardian  ad  litem  for  infant  in  I  184 

See,  also.  Infant. 

effect  of  filing  notice  of  pendency  of  action  in I  241 

receiver  in   I  707 

when   grantee   of   defendant   may   be   substituted   in 

action  of   I  822 

rules  for  substitution  of  parties  in I  826 

action  for,  in  what  county  to  be  brought II  127-130 

when  to  be  tried  by  jury  II  214 

in  30, 50-51 

plaintiff  not  entitled  to  costs  of  course  in II  542,  562 

additional  allowance  in  action  for II  619,  623 

fees  for  surveyor  in II  662 

foi   commissioner  in    II  662 

proof  upon  default  in  action  for , II  721 

natura  of  the  action  Ill  29-31 

regulated  by  the  code  Ill  30 

an  equitable  action  Ill  30 

action  in  rem Ill  30 

title  may  now  be  tried  in  Ill  30,  35-37 

48-49 

history  of  legislation  on   Ill  31 

who  may  bring  the  action   Ill  33-46 

joint  tenants  or  tenants  in  common Ill  33-37 
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remainderman Ill 

infant Ill 

heir,  when  devise  claimed  to  be  void Ill 

alien  heir    Ill 

tenant  by  curtesy Ill 

assignee  in  trust   Ill 

how,  made  by  parol  agreement Ill 

by  competent  adults   Ill 

by  infants  or  incompetents   Ill 

by  husband  and  wife Ill 

all    lands   jointly   owned    must   be    included    in    one 

action Ill 

courts  having  jurisdiction  of   Ill 

jurisdiction  of  courts  in,  cannot  be  attacked  collater- 
ally   Ill 

when  party  estopped  from  questioning  jurisdiction.  .Ill 

is  a  matter  of  right   Ill 

though  not  to  be  exercised  at  inopportune  time .  .  Ill 
where  there  is  power  of  sale,  not  matter  of  right. Ill 

nor  v;here  valid  trust  of  whole  property Ill 

nor  where  valid  agieement  not  to  partition  ....  .Ill 
guardian  ad  litem  must  be  appointed  for  infant  plain- 
tiff   Ill 

general  guardian  cannot  act  as Ill 

effect  of  omission  to  appoint Ill 

must  give  bond  .  . Ill 

effect  of  judgment',  when  action  brought  by.  .Ill 

parties  defendant Ill 

people Ill 

all  persons  having  interest  in  or  lien  upon 

premises Ill 

persons  claiming  in  hostility  to  plaintiff's  title. Ill 

■wives  of  persons  interested Ill 

where  actual  partition  had Ill 

notice  of  pendency  must  be  filed  in ill 

pleadings  in Ill- 

what  must  be  stated  in  complaint Ill 

answer Ill 

where  plaintiff's  title  rests  on  intestacy,  de- 
fendant may  prove  a  lost  will  under  general 

denial Ill 

rents  and  profits,  when  may  be  recovered  in Ill 

when  receiver  may  be  appointed  to  collect. .  .Ill 

improvements,  when  may  be  allowed  for  in Ill 

proceedings  upon  default Ill 

right's  and  interests  ascertained  by  reference. Ill 
how  referee  to  proceed Ill 
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liens,  how  ascertained Ill  52-54 

See,  also,  Liens. 

publication  of  notice  for  liens  Ill  52-53 

powers  of  referee  in  ascertaining  liens Ill  53 

searches  to  be  annexed  to  referee's  report. . .  .Ill  54 

where  partition  cannot  be  had Ill  54-55 

interlocutory  judgment,  what  to  contain Ill  55-58 

must  declare  rights  of  partner Ill  55 

must  order  sale.  If  necessary Ill  55 

when  partition  ordered Ill  55,  56 

must    designate    commissioners Ill  57 

must  prescribe  terms  of  sale Ill    57,  58,  71 

iijvestments  to  be  directed  by Ill  57-58 

how  modified  or  changed Ill  59 

commissioners  to  make,  appointed  by  Interlocutory 

judgment Ill  57,  59 

must  take  oath   Ill  59-60 

may  be  removed,  etc Ill  60 

subject  to  direction  of  court Ill  60 

must  meet  together Ill  60 

majority  may  act Ill  60,  62 

how  to  make  partition Ill  60-61 

where  there  is  a  particular  estate Ill  62 

report  of Ill  62-63 

what  to  contain Ill  62 

must  be  acknowledged Ill  62 

when  will  be  set  aside Ill  63 

how  to  be  drawn Ill  63 

proceedings  on  filing Ill  63 

fees  of Ill  83 

sale,  when  will  be  ordered Ill      55,  64-65 

See  Sale. 

costs   in   partition Ill  83-84 

additional  allowance Ill  83 

distribution  of  proceeds  of  sale Ill  84-93 

See  Sale. 
when  court  may  order  compensation  for  equality. Ill     85-86,94 

how  equalization  will  be  made Ill  85-86 

court  to   provide   for   dower   in   distributing  pro- 
ceeds   Ill  89 

consent  to  receive  gross  sum  as  dower Ill  89 

inchoate  right  of  dower  may  be  released Ill  90 

how  value  of  dower  ascertained Ill  90 

how  proceeds  to  be  invested  for  tenant,  etc Ill  92 

final  judgment,  when  to  be  entered Ill  93 

what  to  contain Ill  93-94 

should  direct  execution  of  conveyance Ill  94 
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should  settle  rights  of  all  parties Ill 

upon  whom  conclusive Ill 

of  what  conclusive Ill 

where  entered  and  recorded Ill 

how  enforced Ill 

when  person  entitled  to  possession  can  secure  or- 
der for  possession Ill 

appeal  from  final  or  interlocutory  Judgment' Ill 

PARTNERS: 

action  against  one,  not  sued,  where  judgment 
against  others Ill 

continuance  of  business  by  one,  during  action  for  dis- 
solution  or   accounting   Ill 

cannot  make  statutory  separate  composition  with 
creditor  of  firm Ill 

PARTNERSHIP: 

release  of  property  of,  on  execution  against"  one 
member II 

continuance  of  business  of,  during  action  for  dis- 
solution or  accounting Ill 

receiver  of  assets  of,  will  not  be  appointed  in  sup- 
plementary proceedings  where  one  partner  has 
made  separate  composition  with  judgment 
creditor Ill 

PARTY: 

examination  of,  see  Examination  before  Trial. 
motion  for  judgment  for  non-joinder  of II 

PAYMENT: 

prevents  running  of  statute  of  limitations I 

presumption  of,  how  pleaded I 

PAYMENT  INTO  COURT: 

when  may  be  ordered I 

effect  of I 

of  money  upon  tender I 

how  made I 

when  no  tender  has  been  made I 

order  for,  required I 

costs  after I 

what  admitted  by I 

how  money  to  be  kept I 

application  for  payment  out  of  court I 

order  to  be  countersigned I 
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action  for,  when  barred  I  97,  99 

when  people  to  be  plaintiff  in  action  for I  152 

when  summons  to  contain  reference  to  statute  in 

action  for I  195 

what  reference  sufficient I  196 

how  such  reference  waived I  196 

action  to  recover,  in  what  county  brought II  130-133 

PENDENCY  OF  ACTION.    See  Notice  of  Pendency. 

PEOPLE: 

limitation  of  action  by I  82, 102 

what  adverse  possession  bars I  82 

claims  against,  when  barred I  103 

to  be  plaintiff,  in  action  to  suspend  officer  of  cor- 
poration       I  152 

to  compel  officer  of  corporation  to  account. ...     I  152 

to  dissolve  corporation I  153 

to  annul  corporation I  153 

of  qvM  vxirranto    I  154 

III  477 
for  embezzlement,  or  conversion  of  property 

of  municipal  corporation I  154 

to  enforce  penalty  of  forfeiture I  154 

to  enforce  penalty  or  forfeiture I  154 

to  enforce  escheat I  154 

to  enforce  forfeiture  for  treason I  164 

in  state  writ I  154 

upon  undertaking,  in  proceedings  for  contempt     I  154 

to  establish  charitable  trust I  155 

to  restrain  municipal  corporation I  155 

upon  official  bonds ' I  155 

to  recover  draft  remitted  for  taxes I  155 

when  may  be  party  defendant I  155 

in  partition  action I  155 

when  proper  plaintiffs  in  action  for  nuisance....     I  180 

no  counterclaim  allowed  in  action  by I  453 

costs  in  actions  by  or  against II  546-547 

568-569 
on  appeal  by,  security  not'  required  to  perfect  ap- 
peal      II  791 

when  may   maintain  ejectment Ill  4,10 

when  proper  parties  defendant  in  partition Ill  42 

may  proceed  to  procure  judgment  restraining  nuis- 
ance   Ill  194 

195-196 
may  have  order  in  supplementary  proceedings  on 

judgment  against  corporation , .  Ill  501-502 
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PERPETUATION  OF  TESTIMONY: 

See  Examination  before  Triai,  and  Detbkmination 

OF  CONELIOTING  CLAIMS  TO  REAL  PkOPEBTT,  ACTION 

roR. 

PERSON  HOLDING  OVER: 

action  against Ill  198 

PETITION: 

wlien  motion  may  be  made  on I  260 

requisites  of I  260 

amendment  of I  792 

PHYSICAL  EXAMINATION.    See  Examination  before  Trial. 

PLACE: 

how  pleaded I  325 

PLACE  OF  TRIAL: 

when  motion  made  to  change I  245 

stay  of  proceedings  on  motion  to  change I  26S 

in  actions  respecting  real  property,  etc II  127-130' 

in  action  to  recover  penalty  or  forfeiture II  180-133 

in  action  against  public  officer II  131-133 

in  action  to  recover  distrained  chattel II  131-133 

in  quo  warranto,  attorney-general  may  designate. ...  II  131 
in  action  against  director  of  corporation  for  false 

certificate : . . .  II  131-182 

In  action  not  local II  134-136 

who  are   "  parties  " II  134 

where  parties  are  non-residents II  134-136 

in  actions  of  divorce  or  separation II  135 

of  issues  of  law II  136-137 

demand  of  change  of,  where  not  brought  In  proper 

county II  137-140 

effect   of   demand II  137 

demand  must  have  been  made II  138-139 

140, 150-151 

change  where  not  brought  in  proper  county II  140-141 

waiver  of  right  to  have  change II  140 

when  motion  may  be  made  after  demand....  H  150-151 
demand  must  specify  county  where  trial  de- 
sired    II  139 

change  where  an  impartial  trial  cannot  be  had. . .  II  141-143 

no  demand  necessary II  141, 150 

what  facts  must  appear  to  warrant  change  of .  II  141-143 

48 


754  INDEX. 
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change  of,  for  convenience  of  vs'itnesses II  143-146 

no  demand  necessarj' II  14.S,  150 

motion  can  be  made  only  after  issue  joined.  .   II  143 
what  facts  will  be  considered  -pon  such  mo- 
tion     II  144-146 

of  action  brought  in  local  court II  147-150 

change  of  action  brought  in  local  court  to  su- 
preme court      II  147-148 

from  city  of  New  York  to  supreme  court II  148 

from  county  court  to  supreme  court II  148-149 

motion  for,  when  and  where  made II  150-153 

by  whom  made II  153-154 

stay  of  proceedings  to  malie  motion  to  change. ...   II  154-156 

revocation  of  stay     II  155-156 

affidavit  to  secure  change,  by  whom  made II  156 

what  to  contain II  156-157 

for  convenience  of  witnesses,  what  to  contain 

and  form  of II  157-161 

to  change  to  proper  county,  what  to  contain.  .  II  161-162 

to  secure  impartial  trial  what  to  contain II  162 

motion  to  change,  grounds  of  opposition  to II  163-168 

when  motion  to  change  denied  for  delay II  165 

order  for  change  what  to  contain II  168-169 

in  what  county  entered II  168 

when  taiies  effect II  168-169 

may  be  appealed  from II  169 

terms    on    granting    or    denying    motion    to 

change II  169-171 

efCect  of  change  of II  171 

effect  of  removal  to  another  county II  172 

of  action  of  ejectment Ill  3 

of  action  for  admeasurement  of  dower Ill  102 

of  action  for  foreclosure  of  mortgage Ill  127 

of  action  for  foreclosure  of  lien  on  chattel Ill  158 

of  action  of  waste Ill  188 

of  action  of  nuisance Ill  197 

of  action  of  replevin Ill  214 

of  action  against  usurper  of  office  or  franchise.  . .  .Ill  488 

PLAINTIFF: 

who  may  be  joined  as   I  139 

one  who  will  not  join  as,  to  be  made  defendant I  140 

real  party  in  interest  must  sue,  as I  140 

who  may  be  joined  as   I  141 

agent  must  sue  in  name  of  principal I  143 

when  agent  may  sue  in  his  own  name I  143 

assignee,  when  proper  plaintiff   I  144 
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joint   stock  association,   president  or  treasurer   may 

sue   as    I  146 

when  stockholders  of  corporation  may  join  as I  147 

when  executor  or  administrator  may  be I  150 

when  people  may  be  plaintiff,  see  People. 
See,  also,.  Trustee  of  Express  Trust. 

when  beneficiaries  may  sue   I  140,  157 

where  one  may  sue  or  be  sued  for  all I  159 

See,  also.  Parties. 

persons  jointly  interested,  must  be  joined  as I  161 

in  ejectment,  who  may  be I  166 

who  may  be,  in  partition   I  172 

in  foreclosure,  who  may  be   I  175 

in  action  to  compel  determination  of  claim  to  real 

property   I  178 

in  action  for  waste    I  179 

in   action   for   nuisance    I  180 

when  private  person  may  be,  in  such  action I  180 

when  may  sue  to  collect  attached  property I  662 

when  may  join  with  sheriff  in  suit  brought  to  collect 

attached  property I  663 

judgment  for,  when  part  of  claim  admitted  by  answer     I  764 
See,  also.  Satisfaction. 

when  may  make  offer  of  compromise   I  772 

death  of.    See  Continuance  of  Action. 

discovery  by.     See  Discovery  of  Books  and  Papers. 

when  compelled  to  elect    II  304 

opening  of  trial  by    II  306 

when  may  consent  to  nonsuit   II  331-332 

need  not  be  called  on  nonsuit II  332 

need  not  be  called  when  verdict  to  be  delivered II  381 

when  entitled  to  costs  of  course   II  541-555 

See  Costs. 

on  what  title,  may  maintain  ejectment Ill  5-8 

who  may  be,  in  ejectment   Ill  10 

who  may  be,  in  partition   Ill  33-46 

in  action  for  admeasurement  of  dower   Ill  102 

in  action  for  foreclosure  of  mortgage   Ill  127-128 

in  action  for  determination  of  conflicting  claims 

to   real   property    Ill  175 

in  action  of  waste    Ill  189-190 

in  action  of  nuisance Ill  194-196 

in  action  against  trustee  or  other  officer  of  cor- 
poration    Ill  316,  318 

in  action  to  dissolve  corporation   Ill  324-326 

in  action  by  executors  or  administrators Ill  353 

in  action  to  establish  a  will  Ill  387 
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in  action  to  determine  validity  of  probate  of  will  III        395-397 

in  judgment  creditor's  action    Ill        415-416 

in  action  against  usurper  of  officer I  153 

III  477 
PLEADING: 

presumption  of  payment,  how  pleaded I  91 

motion  to  correct,  \vhen  made   I  245 

when  and  where  filed  I  290 

'        forms   of,   abolished    I  318 

facts  only  to  be  stated  I  320 

how  facts  to  be  stated  I     320,  323 

hypothetical  pleading,  when  held  good I  321 

legal  conclusion  not  to  be  stated  in I  321 

facts  which  must  be  proved,  must  be  pleaded I  322 

facts   necessary  to   show   right  to   relief,   should   be 

stated  in I  322 

what  facts  need  not  be  pleaded  I  322 

what  certainty  required  in  stating  facts  in I  324 

time,  how  stated  in  I  324 

place,  how  stated  in   I  325 

facts  should  be  positively  stated  in   I  325 

when  may  be  stated  on  information  and  belief  in. .  . .  I  326 
construction  of  allegation  upon  information  and  be- 
lief in I  326 

how  to  allege  private  statute  in   I  326 

account '. I      326,  351 

judgment   I  327 

conditions  precedent I  328 

instrument  for  payment  of  money  only I  329 

slander  and  libel   I  330 

how  to  be  written  and  endorsed   I  331 

separate  statement  of  cause  of  action  or  defense  in.  .  I  331 

form  of  such   statement    I  331 

remedy  for  failure  to  state  separately I  332 

each  count  to  be  complete  in  itself   I  332 

same  cause  of  action  or  dfefense  not  to  be  pleaded  in 

different  counts 1  332 

subscription  of I  333 

service   of    I  333 

service  of  answer  on  co-defendant I  334 

issue  determined  by  copy  of,  served   I  334 

verification  of,  see  Vekification. 

allegations  of,  to  be  liberally  construed I  346 

rule  requiring  liberal  construction  of,  how  applied . .  I  346 

what  will  be  assumed  in  construction  of   I  347 

construction  of,  upon  demurrer    I  347 
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construction  of,  more  liberal   on  trial   than  on   de- 
murrer     I  347 

clerical  errors,  when  disregarded  in   I  348 

when  construed  most  strongly  against  pleader I  348 

where  prayer  for  relief  may  be  consulted  in  construc- 
tion of I  349 

what  deemed  admitted  in  construction  of  I  349 

facts  admitted  by,  cannot  be  contradicted   I  350 

amendments  of,  see  Amendments. 
supplemental,  see  Supplemental  Pleading. 
application  for  judgment  on  account  of  frivolousness 

of  I  379 

on  what  pleading  such  judgment  may  be  granted.  I  379 

when  granted I  380 

when  not  granted   I  380 

what  relief  must  be  asked  in  notice  of  motion  for.  I  380 
when  leave  to  amend  will  be  granted  on  motion 

for   I  381 

order  granting,  appealable I  381 

sham  pleading,  see  Answer. 
irrelevant,  redundant  or  scandalous  matter  may  be 

stricken   out   I  385 

motion  for,  when  to  be  made I  387 

waiver  of  right I  387 

what  is  irrelevant  matter  in   I  385 

what  is  redundancy  in    I  386 

granting  of  motion  to  strike  out,  discretionary I  386 

what  is  scandalous  matter  in   I  386 

will  not  be  permitted  to  remain  on  record I  386 

attorney  will  be  charged  with  costs  on  motion  to 

expunge I  386 

when  made  definite  and  certain I  388 

when  motion  for  will  be  denied I  389 

when  discovery  granted  to  enable  party  to  frame...  I  838 
See,  also,  Discovert  or  Books  and  Papers 
—  Complaint  —  Answer  —  Counter- 
claim —  Reply  —  Demurrer. 

examination  of  party  may  be  had  to  enable  to  frame .  II  6 

when  new  notice  of  trial  required  after  amendment  of.  II       234-235 

by  whom  furnished  on  trial  H     233,  270 

motion  for  judgment  on,  at  trial   II  302 

;Sfee  Trial  by  Jury. 

rule  of  construction  of,  on  motion  for  judgment  on..  II  302 

should  not  be  read  in  opening  case II  307 

how  far  evidence   II  326 

referee  to  hear  and  determine  may  allow  amendment 

of II     426,  427 
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amendment  of  in  county  court,  on  appeal  from  jus- 
tice's court II  960 

in  ejectment,  see  Ejectment. 

in  partition,  see  Pabtition. 

in  action  for  dower,  see  y^dmeasurement  of 

Dower. 
in    foreclosure    suit,    see    Foreclosuee    of 
Mortgage. 

in  strict  foreclosure,  see  Strict  Fore- 
closure. 
in  action  to  annual  a  marriage,  for  a  divorce 
or  separation,  see  Matrimonial  Actions. 
in  action  to  dissolve  corporation,  see  Cor- 
poration. 
in  action  by  or  against  executor  or  adminis- 
trator, see  Executors  and  Administra- 
tors. 
in  action  by  creditor  of  decedent  against  next 
of    kin,     legatee,     heir,     or     devisee,     see 
Decedent. 

in   action   to   establish   will Ill  388 

in  action  for  construction  of  a  will Ill  395 

in  judgment  creditor's  action    Ill        419-421 

in  action  against  joint  stock  association ....  Ill  440 

POOR  PERSON: 

leave  to  sue  as   I  134 

application,  how  made    I  134 

when  application  may  be  granted   I  135 

who  may  apply      I  135 

person  admitted  to  sue  as,  need  not  pay  fees I  136 

when  order  granting  leave  may  be  annulled I  136 

when  party  may  defend  as  poor  person I  137 

leave  to  sue  as,  does  not  authorize  appeal  by I  137 

when  costs  granted  to,  must  be  paid  to  attorney I  138 

POSTPONEMENT  OF  SADE.    See  Sale. 

POSTPONEMENT  OF  TRIAL: 

when  to  be  applied  for   II  250 

usual   grounds   for    II  250-252 

absence  of  witness    II  250-252 

sickness,  when  ground  for    II  252 

absence  of  counsel,  when  ground  for II  252 

application  for,  how  made   H  252-253 

affidavit  for,  what  to  contain   II  252-254 

no  formal  notice  of  application  for,  required II  254 

opposing  papers,  what  to  contain   II  254 

terms  of II  254-255 
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that  action  shall  not  abate,  or  be  referred,  may  be 

imposed  as II  254 

costs  imposed  as  terms,  how  taxed II  255 

when  to  be  paid   II  255 

course  to  be  pursued  where  motion  for,  denied II  255-257 

351,  460-461 
must  be  asked,  to  sustain  a  motion  for  new  trial  on 

ground  of  surprise II  486,  487 

POUNDAGE.    See  Sheeiff. 
PRACTICE: 

where  rules  of  found   I  1 

where  no  statute  or  rule   I  2 

PREFEEEED  CAUSE: 

what  is II  239-249 

III  302 

how  preference  obtained   II  244-246 

waiver  of II  246-247 

lost  by  laohes  II  247-248 

"  short  causes  "    , II  248,  259 

in  court  of  appeals II  865-866 

PREPARATION  FOR  TRIAL: 

how  to  prepare  for  trial    II  231-233 

PRINTER- 

affidavit  of  publication  by,  presumptive  evidence....  II  101-102 

PRIVILEGE  FROM  ARREST.    See  Arrest  and  Bail. 

PROBATE: 

action  to  determine  validity  of,  see  Will. 

PROCEEDINGS: 

when  according  to  practice  of  chancery I  2 

to  punish  attorney,  a  summary  proceeding   I  30 

procedure  upon I  30 

upon  death  or  disability  of  attorney   I  37 

stay  of,  by  whom  granted I  266 

stay  of,  for  non-payment  of  costs  of  motion I  281 

when  void  for  irregularity    I  800 

how  irregularity  in,  corrected   I  801 

of  municipal  corporation,  how  proved    II  114-115 

of  court  of  United  States,  how  proved. II  116-117 

PROCESS: 

cannot  be  issued  on  Sunday    1  4 

made  returnable  on  Sunday,  not  void    I  5 

sheriff  cannot  execute  in  his  own  favor I  23 

service,  and  return  of  by  sheriff I  20 

only  to  be  amended  by  the  court   I  794 
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final  order  in,  reviewable  by  appeal II  774 

PROOF: 

burden   of   II        309-310 

order  of,  discretionary .,  II        310-311 

partial,  how  far  admission  of  discretionary II  311 

of  papers,  see  Papers. 

PROOF  OF  SERVICE: 

of  summons.     See  Summons. 
of  process,  or  papers  other  than  summons I  289 

PROTEST: 

notary's  certificate  of  notice,  when  presumptive  evi- 
dence       I  336 

See  NoTAKY  Public. 

PROVISIONAL  REMEDIES: 

court  acquires  jurisdiction  from  time  of  granting.  ...     I  189 

when  party  may  be  required  to  elect  between I  752 

motion  for  to  be  decided  within  twenty  days I  752 

right  of  defendant  to,  on  counterclaim   I  753 

See  Arrest  and  Bail  — •  Attachment  —  In- 
junction —  Receiver. 
canuot  be  granted  on  submission  of  controversy  with- 
out action II  770 

PUBLICATION: 

of  summons,  how  made   I  227 

of  summons,  when  complete  I  227 

of  notice,  time  of,  how  computed   I  292 

in  what  papers  notice  to  be  published I  317 

of  notice  for  creditors  to  exhibit  demands,  in  action 

for  their  benefit    I  317 

of  notice,  where  no  newspaper  in  county I  317 

PUBLIC  IMPROVEMENT: 

enforcement  of  liens  under  a  contract  for Ill  171 

PUBLIC  OFFICER: 

certificate  of,  see  Certificate. 
See,  also,  Record. 
action  against,  where  brought    II        131-133 

PURCHASER: 

at  judicial  sale,  see  Sale. 
at  execution  sale  may  maintain  waste m  190 
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when  arises  in  ease    II  357 

when  specific,  may  be  submitted  on  trial   II  359-361 

See  Trial  by  Jukt. 

QUO  WARRANTO: 

action  against  usurper  of  office  substitute  for  writ  of  .III  473 

See  UsTJBPEB  OF  Office. 


R. 

REAL  ESTATE: 

limitation  of  action  by  people  for   I  82 

limitation  of  action  by  other  than  people  for I  83 

parties  in  action  to  compel  determination  of  claim  to.     I  178 

when  notice  of  pendency  filed  in  action  concerning. . .     I  237 

undertaking  in  injunction  relating  to I  598 

in  what  county  actions  for,  to  be  tried II        127-130 

verdict  in  actions  for  determination  of  claims  to ... .   II  378 

costs  in  action  for  where  title  to  arises II       541-545, 

559 
how  far  judgment  lien  on,  see  Judgment. 

contents  of  execution  for,  delivery  of II  987 

no  levy  on,  on  execution II  1020 

sale  of,  on  execution II    1035-1062 

See  Execution. 

title  to,   may  be  tried  in  partition Ill    30,  35-37, 

48-49 

how  described  in  notice  of  sale   Ill  67-68 

sale  of,  see  Sale. 

action  to  determine  conflicting  claims  to,  see  De- 
termination OP  Conflicting  Claims  to  Real 
Peopertt. 
what  interest  of  judgment  debtor  in,  passes  to  receiver 

in   supplementary   preceedings Ill  594 

See,  also,  Supplementabt  Peocebhjings. 

RE-ARGUMENT: 

of  motion I  273 

See  Appeal. 

RECEIVER: 

leave  to  sue  in  action  by  or  against I  130 

counterclaim  in  action  by  I  451 

purpose  of  appointment  of   I  697 

duty  of    I  697 

who  may  be  appointed  I  698 

who  should  not  be  appointed  I  698 
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practice  where  appointed  in  more  than  one  action .  .  I  699 

rights  of  second  receiver,  when  more  than  one 700 

what  must  be  shown  upon   application  for  appoint- 
ment of I  710 

application  must  be  upon  notice   I  710 

by  whom  appointed    I  701 

order  appointing,  how  far  appealable I  702 

reference  to  appoint .  1  702 

court  may  make  order  of  reference I  702 

not  usually  appointed  until  after  summons  served ...  I  702 

consent,  waiver  of  irregularities  in  appointment.  ...  I  702 

Avhen  appointed  before  final  judgment   I  703 

courts  still  have  same  power  to  appoint  as  before  code.  I  703 

not  appointed  where  remedy  at  law  adequate I  704 

what  must  appear  to  authorize  appointment  of I  704 

in  action  to  foreclose  mechanic's  lien I  705 

in  action  between  partners   I  705 

in  judgment  creditor's  action    I  705 

III        426-427 

in  what  cases  appointed   I  706 

in  action  for  partition I  707 

III  108 

in  action  to  foreclose  mortgage I  707 

III  132 

in  action  on  fraud  of  executor  or  administrator I  709 

in  action  against  trustee    I  709 

in  action  by  or  against  incompetent  person I  709 

when  appointed  by  or  after  final  judgment I  710 

security  to  be  given  by   I  713 

security  by  trust  company   I  713 

court  may  require  new  bond I  714 

what  passes  to  receiver    I  714 

when  title  to  vests   I  715 

powers    of    I  717 

when  may  employ  counsel  I  718 

may  apply  to  court  for  instructions I  718 

not  to  be  sued  without  leave  of  court I  718 

must  follow  directions  of  court   I  721 

duty  of,  when  sued  without  leave I  722 

how  far  liable  for  costs I  722 

when  liability  ceases    I  723 

when  will  be  charged  with  interest   I  723 

compensation   of    I  724 

how  discharged  or  removed    I  725 

court  may  remove I  726 

when  may  be  substituted    as    defendant    in    action 

against  corporation I  824 
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when  bound  by  judgment  without  substitution I  824 

See,  also,  Peovisional  Remedies. 

costs  in  action  by  or  against II     571,  574 

commissions  of II        676-677 

when,  may  sue  in  ejectment  Ill  10 

when  appointed  in  ejectment   Ill  18 

in   partition    Ill  50 

may  maintain  action  for  admeasurement  of  dower.  .  .Ill  102 

may  be  appointed  in  such  action Ill  108 

in  action  for  foreclosure  of  mortgage Ill  132 

whether,  can  be  appointed  in  replevin    Ill  218 

in  action  of  divorce Ill  270 

in  action  to  dissolve  a  corporation Ill       330-334 

in  action  to  annul  a  corporation   Ill  344 

8e^,  also,  Receivek  of  Coepobation. 

in  action  to  establish  a  will    Ill       388-389 

cannot  be  appointed  in  action  to  determine  the  valid- 
ity of  probate  of  a  will   Ill  399 

in  supplementary  proceedings    Ill        584-604 

See  Supplementary  Proceedings. 

RECEIVER  OF  CORPORATION: 

can  only  be  appointed  by  court I  727 

in  what  cases  appointed. I  727 

in  proceedings  for  voluntary  dissolution  of  cor- 
poration       I  729 

when  title  vests  in  such  case I  730 

in  proceedings  against  banking  corporation I  730 

cases  in  which  court  cannot  appoint I  732 

order  upon,  to  designate  places  of  deposit I  733 

in  action  against  corporations  annulled  by  law.  ...     I  734 

application  for  appointment,  where  made....     I  734 

notice  of  application,  how  given,  and  to  whom     I  735 

when  notice  must  be  given  to  attorney  general     I  735 

who  may  be  appointed I  736 

who  cannot  be  appointed I  737 

security  to  be  given  by I  737 

powers  of I  '''SS 

what  property  vests  in I  739 

to  make  and  file  inventory I  740 

to  publish  notice  to  creditors I  740 

QUties  of,  in  proceedings  in  equity  against  corpora- 
tion       I  741 

duties  of,  on  voluntary  dissolution  of  corporation.     I  741 

of  insurance  company,  to  make  assessment I  743 

to  present  account  to  the  court I  743 

powers  of,  of  insolvent  banking  corporation I  743 
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court  may  remove » I  747 

vsrhen  attorney-general  may  apply  for  removal  of.     I  747 

vrliere  motion  to  be  made I  747 

compensation  of I  749 

in  action  to  dissolve  corporation Ill  330-334 

in  action  to  annul  a  corporation Ill  344 

RECORD: 

when  need  not  be  produced  upon  subpoena II  86 

vrhen  may  be  removed  for  trial II  86 

of  paper  in  public  office,  when  may  be  read  in  evi- 
dence    II  109 

of  various  public  officers,  evidence II  109-112 

of  conveyance,  when  evidence II  112-113 

See  Conveyance. 

of  court  of  United  States,  when  evidence II  116-117 

in  a  department  of  United  States,  how  proved II  117-118 

of  observations  of  the  weather  by  U.  S.  signal  ser- 
vice, of  what  facts  evidence II  117 

of  justice  of  peace  of  another  state,  how  proved. .  II  121-122 

of  courts  of  another  state II  119-120 

of  foreign  court,  how  proved II  122-123 

See  Vessel. 

See,  also,  Foreign  Country. 

RECORDING: 

of  notice  of  pendency  of  action I  240 

REDEMPTION: 

of  real  property  after  sale  on  execution II  1044-1057 

by  judgment  debtor II  1044-1047 

by  creditor II  1047-1057 

See  Execution. 

one  who  has  made,  may  maintain  waste Ill  189 

REITEREE: 

when  case  may  be  sent  to,  upon  default II  266 

to  make  computation  on  trial  of  issue  of  law II  274 

when  cannot  be  named  In  stipulation  for  reference  II  403-404 

who  may  be II  416-417 

when  must  be  selected  by  the  court II  417 

who  should  be  appointed II  417-418 

more  than  one  may  be  appointed II  418 

what  evidence  of  authority  advisable  for II  418-419 

powers  and  duties  of II  421 

where  hearing  must  be  had  before II  422 

must  be  sworn II  422-423 

must  act  personally II  42-i 

witness  may  be  subpoenaed  before II  424 
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may  administer  oath  .  .  .  > II 

if  more  than  one,  either  may  administer  oath II 

may  allow  adjournments II 

how  to  act  when  more  than  one II 

cannot  be  sworn  as  witness II 

must  keep  free  from  outside  influence,  etc II 

powers  and  duties  of  referee  to  try  issues II 

when  exercises  the  same  power  as  court II 

may  allow  amendments  of  pleadings II 

to  try  issues  may  punish  for  contempt II 

when  functions  of,  end II 

to  take  account,  powers  of II 

may  reject  evidence II 

cannot  punish  for  contempt,  except  refusal  to  at- 
tend, etc II 

compensation   of   II 

statutory  rate II 

to  what  referees  statute  applies ' II 

attorneys  of  parties  may  stipulate  as  to  fees  of . . .  II 

requisites  of  stipulation II 

what  may  be  charged  for II 

lien  of,  upon  report  for  fees II 

other  remedies' of,  for  collection  of  fees II 

hearing  before,  how  brought  on,  and  by  whom ....  II 
time  and  place  for  hearing  before,  how  fixed ....  II 

notice  of  hearing  before II 

summons  for  hearing II 

form  of  summons II 

underwriting  upon II 

service  of II 

notice  of  hearing  sufficient  without  summons .  II 

hearing  before II 

See  Eefbeence. 

report  of II 

when  to  be  made II 

effect  of  failure  to  report  within  sixty  days II 

how  time  to  report  extended II 

when  sixty  days  begins  to  run II 

what  notice  terminates  reference II 

when  report  can  be  said  to  be  "  filed  "  or  "  deliv- 
ered "   II 

report  of,  on  trial  of  issues,  to  be  in  same  form  as 

decision  of  court  in  like  case II 

report  where  more  than  one  referee II 

on  interlocutory  reference,  what  to  contain II 

when  testimony  of  witnesses  to  be  filed  with  re- 
port    II 
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424 

424 

424-425 

425 

425 

425-426 

426-428 

426 

426,  427 

426,  427 

427-428 

428-429 

428 

429 

429-431 

429 

430 

430 

430 

430 

431 

431 

432-433 

432 

433-436 

433 

434 

434 

434-435 

435-436 

436-437 

438-442 
438 
438 
439 
439 
440 

440 

440-441 
441 
442 

442-443 
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exceptions  to  report  of II 

when  they  must  be  filed II 

in  what  references  they  need  not  be  filed ....  II 

who  may  file  them II 

what  questions  raised  by II 

confirmation  of  report  of II 

when  report  confirmed  without  order II 

when  motion  to  confirm  report  of,  may  be  noticed  II 
hearing  upon  motion  for  confirmation  of  report  of  II 

papers  on  hearing II 

when  afiidavits  may  be  read  on II 

who  may  be  heard  on  exceptions  to  report  of. .. .  II 

power  of  court  upon  argument  of  exceptions II 

effect  of  overruling  exceptions II 

when  report  of,  need  not  be  sent  back  on  allowing 

exceptions II 

when  motion  for  final  judgment  may  be  made  on 

report  of II 

effect  of  failure  to  file  exceptions  to II 

report  of,  only  reviewed  by  appeal II 

when  report  will  be  sent  back  to  referee II 

for  what  reason  report  will  be  set  aside II 

how  irregularities  of  referee  waived II 

how  far  under  control  of  court II 

when  will  be  removed II 

appointment  of  new  referee  after  reversal II 

settlement  of  case  where  more  than  one II 

where  referee  has  died II 

motion  for  new  trial,  after  trial  by II 

Sec  New  Teiai,. 

fees  of,  when  allowed  as  disbursements II 

fees  of II 

judgment  after  trial  by 11 

See  Judgment. 

to  ascertain  rights  and  Interests  in  partition Ill 

may  decide  upon  validity  of  liens  in  partition III 

must  file  searches  with  report Ill 

to  sell,  see  Sale. 

to  admeasure  dower,  see  Admeasubement  of 
Doweb. 

on  default  in  action  of  foreclosure Ill 

report  of,  after  sale  in  foreclosure Ill 

to  ascertain  rights  to  surplus  moneys Ill 

proceedings  on  report  of,  to  hear  and  determine 

action  to  annul  a  marriage Ill 

in  action  of  divorce Ill 
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442 
442 

442-443 
443 
444 

444-447 

444-445 
445 
445 

445-446 
446 
446 

446-447 
447 

447 

447 
447 
448 
449 

448-449 

450-452 
449 
450 
450 

450-451 
463 
464 

472-473 

636 
659-661 
735-736 

51 

52 

54, 131 


130-131 

143 

147, 149 

261-262 
271 
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to  report  on  amount  of  alimony Ill  279-280 

in  action  for  separation Ill  292 

to  hear  proof  of  claim  against  corporation Ill  335 

to  hear  disputed  claim  against  decedent's  estate.  .Ill  362,363 

report  of Ill  366 

exceptions  to  report  of . . .' Ill  366 

367-368 

appointment  of  new     Ill  366-367 

368 

in  supplementary  proceedings Ill  554 

Seei,  also,  Supplementary  Pkoceedings. 

KEFEKENCE: 

attorney  may  consent  to X  89 

on   contested   motion I  269, 270 

action  does  not  abate,  after  report  made I  830 

report  on,  void.  If  made  after  death  of  party I  831 

to  settle  issues,  proceedings  on II  230 

what  actions  may  be  referred  by  consent II  402 

how  consent  to,  may  be  made II  402,  403 

upon  consent  to  refer  to  person  named,  court  can- 
not refer  to  another II  403 

order  for,  to  be  made  by  court II  403,  418 

if  referee  refuses  to  serve  or  new  trial  ordered, 

court  must  appoint  another II  403,  404 

450-451 

what  reference  may  be  ordered  in  equity  case II  403 

need  not  be  ordered,  of  course,  upon  consent  In 

certain  actions      II  403 

in  what  actions  court  must  designate  referee II  403-404 

of  other  issues  after  report  upon  specific  question 

of  fact II  410 

compulsory,  when  may  be  ordered II  404 

history  of  statutes  governing II  404-405 

in  an  action  by  or  against  an  executor  or  adminis- 
trator    II  405 

when  long  account  involved II  405-406 

must  be  object  of  action II  405 

must  arise  as  to  matters  set  out  In  complaint.  II  405 

where  long  account  involved  in  counterclaim.  II  405-406 

where  several  issues  or  causes  of  action II  406 

what  constitutes  a  long  account II  406-408 

how   that  fact   shown II  406 

power  to  order,  limited  to  action  on  contract II  408 

cannot  be  ordered  in  action  for  tort II  408 

when  ordered  in  mandamus II  408-409 
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not  ordered  where  difficult  questions  of  law  In- 
volved    II  409 

how  shown  that  difficult  questions  of  law  in- 
volved    II  409 

order  of,  discretionary  in  all  cases  where  referable  II  409 

in  actions  triable  by  the  court II  409 

only  granted  in  such  actions  where  long  account 

involved 11  410 

after  interlocutory  or  final  judgment II  410 

what  accounts  may  be  referred II  411 

upon  application  for  judgment II  411 

no,  upon  defendant's  default  in  divorce  case II  411-412 

to  make  incidental  inquiries II  412-413 

when  may  be  ordered  in  special  proce^dings II  412-413 

upon  motion,  not  usually  ordered II  413 

not  ordered  of  question  of  law  arising  on  motion .  .  II  413 
what   report   may   be   directed   under   incidental 

reference II  413 

motion  for,  where  made II  414 

when  may  be  made  at  trial  term II  414 

not  made  until  cause  at  issue II  414 

affidavit  upon II  414 

by  whom  made     II  415 

what  should  appear  by II  415-416 

opposition  to  motion II  416 

■who  may  be  referee,  see  Referee. 

order  can  only  be  made  by  the  court II  418 

when  authority  for  referee  to  proceed II  318-419 

order  appealable  to  appellate  division II  419 

can  only  be  reviewed  by  appeal  directly  from  it. .  II  419-420 

811-812 

effect  of  failure  to  appeal II  421 

for  what  cause  vacated II  420 

effect  of II  420-421 

how  brought  on,  see  Referee. 
hearing,  etc.,  on  t'rial  of  issues,  same  as  on  trial  by 

court II  436 

proceeding  on  hearing  of  interlocutory H  437 

report,  see  Referee. 

what  notice  terminates II  440 

on    application    for    judgment   by    default,    see 
Jttdgment. 

judgment  after H  735.736 

See  Judgment. 

in  partition Ijl  g^.gg 

to  ascertain  rights  of  parties,  after  sale  in  action 

for  admeasurement  of  dower Ill  us 
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on  default  in  foreclosure .Ill       130-131 

to  ascertain  rights  to  surplus  moneys Ill       147-152 

in  action  to  annul  a  marriage Ill       260,  261 

in  action  of  divorce Ill       271,  724 

in  action  for  separation     Ill       292-293 

on  application  for  alimony  and  counsel  fees Ill  303 

no,  of  course  in  action  to  dissolve  a  corporation.  .Ill  327 

to  ascertain  claims  against  corporation  in  action  to 

dissolve   Ill  335 

of  claims  against  estate  of  decedent Ill       360-369 

See  ExEOUTOES  and  Administsatoks. 
in  supplementary  proceedings,  see  Supplbment- 
AKY  Proceedings. 
RELIGIOUS  CORPORATION: 

when  one  member  of,  may  sue  for  all I  160 

not  governed  by  code  provisions  as  to  actions 
against  trustees,  etc.,  of,  or  as  to  actions  to  dis- 
solve   Ill  318 

339-340 
REMAINDERMAN:    • 

where  may  bring  partition Ill  38-39 

when  may  maintain  action  of  waste Ill       189-190 

REMITTITUR: 

from  court  of  appeals,  see  Court  of  Appeals. 

RENEWAL: 

of  contested  motion I  271 

of  ex  parte  motions  and  applications I  272 

RENT  IN  ARREAR: 

when  ejectment   brought   for ,  .III  25-28 

See  Ejectment.   ' 

RENTS  AND  PROFITS: 

may  be  recovered  in  ejectment Ill  8,  9 

when  may  be  recovered  in  partition .Ill  49-50 

action  by  joint  tenant,  or  tenant  in  common,  to  re- 
cover his  share  of Ill  198-199 

receiver  in  supplementary  proceedings  entitled  to.  .  .  .Ill  594 

REPLEVIN: 

when  jurisdiction  acquired  in  action  of I  190 

does  not  abate  by  deatb I  812 

discontinuance  in  action  of II       182-183 

action  for,  to  be  tried  by  jury II  212 

notice  of  abandonment  of  claim  in II  237 

III  218 
notice  by  defendant  of  demand  of  judgment  for  re- 
turn, in      II  237 

III  218 
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verdict,  report  or  decision  in  action  of II 

III 

value  at  time  of  trial  II 

III 

when  plaintiff  entitled  to  costs,  of  course,  in  action 

of' II 

judgment  roll  in II 

how  damages  ascertained  on  default,  In  action  for  II 

judgment  on  general  verdict  In II 

judgment  in,  how  enforced  by  execution II 

history  and  nature  of HI 

for  what  taking  or  detention  may  be  brought. ..  .Ill 

for  what  cannot  be  maintained Ill 

plaintifE  must  have  present  right  to  possession  to 

maintain Ill 

plaintiff  may  maintain,  where  title  transferred  to 

him  after  wrongful  taking,  etc Ill 

when   tenant   in   common   may   maintain   against 

co-tenant Ill 

defendant  must  have,  or  have  had,  wrongful  pos- 
session   Ill 

when  demand  and  refusal  necessary Ill 

for  what  property  may  be  brought Ill 

rule  where  property  has  been  taken  by  pro- 

ces's  Ill 

209, 

where  property  severed  from  freehold ill 

when  second  action  of,  cannot  be  maintained  for 

same  chattel Ill 

when   there   Is   judg^ment   on    merits   barring 

action  for  damages Ill 

right  to  bring,  when  waived Ill 

as  affected  by  order  of  arrest' Ill 

proceedings   in  action   of Ill 

how  commenced Ill 

taking  property  not  essential  to  maintenance 

of Ill 

when  jurisdiction  acquired  by  seizure  of  prop- 
erty   Ill 

in  what  county  action  to  be  brought Ill 

place  of  trial  of Ill 

order  of  arrest  in Ill 
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379 

218-219 
379 

218 

545-546 
683 

720-721 
734 
963 

203-205 
205 

205-206 

206-207 

208 
208 

209 
209-210 

216 
210-211 

207-208 
211,  231 
211-212 

212 

212 
212-213 

213 
213-221 

213 

214,  222 

214 
214 
214 
213 

214-215 
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complaint  in Ill  215-210 

what  causes  of  action  may  be  joined  in Ill  215 

form  of Ill  215 

ownership,  how  alleged  in Ill  215 

what  is  sufficient  allegation  of  wrongful  tak- 
ing   Ill  215 

of  wrongful  detention Ill  215-216 

allegations    when    damages    for    depreciation 

claimed Ill  216 

answer  in Ill  217 

defense  that  third  person  was  entitled  to  chat- 
tel   Ill  217 

when  provable  under  general  denial Ill  217 

defense,  •  that    chattel   was    distrained    doing 

damage Ill  217 

must  claim  damages  for  detention,  when  de- 
fendant desires  to  recover  such Ill  217 

triable  by  jury Ill  218 

whether  receiver  can  be  appointed  in   Ill  218 

verdict,  report  or  decision  in II  379 

III  218-219 

judgment  in   Ill  219-221 

what  to   contain    Ill  219 

may  be  docketed  Ill  219 

docket  creates  lien   Ill  219 

form   of   Ill  219 

adjudicates  rights  of  parties  at  time  of  rendition  III  219-220 
when  must  be  in  alternative  for  return  of  chattel 

or  value Ill  219-221 

when  may  be  entered Ill  220 

where  there  are  several  defendants Ill  221 

where  there  are  several  chattels    Ill  221-222 

when  damages  for  depreciation  during  detention 

may  be  awarded  by    Ill  216,  237 

interest  on  damages  awarded  for  detention Ill  221 

costs  . , II  545 

1                                                                                                             III  222 

taking  the  property Ill  222 

at  what  stage  of  the  action  it  may  be  taken ....  Ill  222-223 
cannot  be  taken,  where  complaint  asks  damages 

instead  of  possession  of  the  property Ill  223 

affidavit  and  requisition   Ill  223-227 

must  be  delivered  by  plaintiil  to  sheriff.  .  .  .Ill  223 

by  whom  affidavit  may  be  made Ill  223 

what  must  be  stated  in  affidavit Ill  223-227 

specification   of  chattels    Ill  224-225 

plaintiff's  ownership,  etc Ill  225-226 
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when  made  after  service  of  summons .  .  Ill  226 

demand  and  refusal Ill  226 

where  property  to  be  replevied  has  been 

taken   on   process    Ill  226 

value  of  chattel Ill  226-227 

where  made  by  agent,  etc Ill  227 

requisition    HI  227 

to  what  sheriff  directed Ill  227 

nature  and  effect  of    Ill  227 

how  far  affidavit  and  requisition  are  protec- 
tion to  sheriff Ill  224,  227 

affidavit   and   requisition   must   be   filed   by 
sheriff,    together   with   undertaking    and 

officer's   return Ill  233 

undertaking  by  plaintiff  in    Ill  223, 

227-229 
must  be   delivered  to   sheriff  with  affidavit 

and  requisition Ill  223, 

227,  233 

requisition  and  form    Ill  227-229 

need  not  be  approved  by  court Ill  228 

approved   by  ,  sheriff Ill  228 

motion  to  set  aside  proceedings  because  of  defec- 
tive papers Ill  229-230 

how  motion  made Ill  229 

irregularity  to  be  specified  in  notice  of Ill  229 

motion  must  be  promptly  made Ill  229 

what  constitutes  waiver  of  defects Ill  ,     229 

court  may  allow  amendment  of  papers,  upon 

terms    Ill  230 

how  chattel  to  be  replevied  Ill  230-231 

rights    and    duties    of    officer    in.  executing 

requisition Ill  230-234, 

239,  240 

custody  of  property  by  sheriff Ill  231-234, 

239,  240 

sheriff  is  bailee  for  hire   Ill  231 

must   retain   property   at   least   three    days 
after  taking  and  until  sureties  justify,  if 

excepted  to    Ill  231 

how  far  sheriff  liable  for  property Ill  232-233 

liability  for  wrongful   delivery    Ill  233 

return  of  sheriff  to  be  filed   Ill  233 

compelling  return Ill  233-234 

compensation  of  sheriff,  how  fixed Ill  231-232 

exception  to  plaintiff's  sureties   Ill  234 

justification  of  such  sureties    ITT  234 
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effect  of  such  exception  on  defendant's  right 

to  return  of  property   111  234 

re-delivery  of  property  to  defendant   Ill  234-237 

right  of  defendant  to,  not  cut  off  by  plain- 
tiff's delay  in  taking  cliattels   Ill  235 

what  papers  to  be  served  with  demand  for 

return  of  property    Ill  234-235 

affidavit  on  demand,  what  to  contain.. Ill  235-236 
undertaking  on  demand,  form,  contents 

and  effect Ill  236-237 

justification   of    sureties    Ill  231,  234, 

235,  237- 
238,  241 

where  to  take  place    Ill  237 

by  what  code  provisions  governed Ill  237-238 

rights  of  sureties Ill  237, 

241-242 

action  on  the  undertaking   Ill  238-239 

when  can  be  maintained   Ill  238 

sheriff's  return  presumptive  evidence  in ...  .  Ill  238 

what  is  defense  to  action   Ill  238-239 

effect  of  action  on  undertaking  on  right  to 

replevin Ill  239 

proceedings  on  claim  of  title  by  third  person.  .  .  .Ill  239-242 
such   claim   made   by   affidavit   delivered   to 
sheriff  before  he  has   delivered  the  prop- 
erty  Ill  239-240 

third  party  may  also  ask  to  be  made  party 

defendant  and  assert  claim  in  that  way .  .  Ill  240 
what  kind   of   claim   the   third   party   must 

have Ill  240-241 

duty  of  sheriff  where  such  claim  made Ill  239, 

240,  24] 
indemnity  to  be  furnished  sheriff  by  plain- 
tiff   Ill  241 

action  by  third  person  against  sheriff Ill  242 

second  and  subsequent  replevin  where  only  part 

of  chattels   replevied    Ill  242-243 

REPLY: 

defense  of  statute  of  limitation  to  counterclaim  must 

be  pleaded  by I  117 

when  plaintiff  may I  457 

may  be  directed  by  the  court I  457 

what  defenses  do  not  require I  458 

what  waived  by I  458 

what  must  contain I  459 
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may  contain  counterclaim I  460 

judgment,  on  failure  to  I  460 

when  waived  by  defendant  I  461 

grounds  of  demurrer  to.     See  Demtjbeer. 

EEPORT: 

of  referee,  see  Eefebee   and  EefekeNCE. 

in  ejectment,  estate  of  plaintiflF  to  be  stated Ill  20 

in  partition,  see  Partition. 

REQUESTS  TO  CHARGE: 

See  Trial  bt  Jurt. 

RESERVATION: 

of  oases  for  trial II  259 

RESIDENT: 

may  designate  person  to   receive  service  during  ab- 
sence       I  203 

how  such  designation  revoked   ' . .     I  204 

RESOLUTION: 

of  municipal  corporation,  how  proved II        114-115 

RESTITUTION: 

when  ordered  by  appellate  court  on  reversal II 

appellate  division  order  granting,  not  reviewable  in 

court  of  appeals II 

order  for,  may  be  enforced  by  execution II 

See  Appeal  and  Justice  op  the  Peace. 

RETAINER: 

of  attorney,  when  must  be  in  writing I 

authority  of  attorney  under   I 

RETURN: 

of  deputy,  conclusive  upon  sheriff   I 

by  sheriff  upon  execution  of  process I 

how  compelled I 

in  special  proceedings,  where  filed   I 

amendment  of    I 

See  Court  of  Appeals. 
See,  also,  Execution. 
See,  also.  Justice  of  the  Peace. 
by  sheriff,  upon  execution  of  requisition  in  replevin.  .Ill  233 

how  compelled Ill        233-234 

REVIVAL  OP  ACTION.    See  Abatement  of  Action. 

RULES : 

of    practice    where    found     I  1 

courts  of  record  may  make I  2 
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957, 

958 

834 
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39 

39 

21 

23 
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290, 

291 
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when   ordered   in   partition    Ill  55,  64-65 

how  made Ill  66-73 

notice  of,  how  given Ill  66-67 

how  property  described  in Ill  67-68 

remedy  where  no  proper  notice  given Ill  68 

of   postponement    Ill  68,  72,  138 

duties  of  officer  making   Ill  68-69, 138 

must  obey  direction  of  judgment Ill  68,  138 

may  apply  to  court  for  instructions Ill  68 

when  may  sell  in  parcels  Ill  68,  70 

cannot  delegate  his  power  Ill  69,  139 

when  may  be  compelled  to  proceed Ill  69,  138 

may  adjourn  sale Ill  69,  138 

should  advertise  postponement    Ill  138 

is  officer  of  the  court    Ill  71 

cannot  be  purchaser  at  sale  Ill  72 

where  made Ill  69,  70 

must  be  made  at  public  auction  to  highest  bidder . . .  Ill  69 

how  conducted Ill  69-70,  138 

at  what  time  of  day  to  be  had Ill  70 

terms  of Ill  71 

not  within  statute  of  frauds   Ill  71,  140 

how  order  for  stay  of,  procured Ill  71,  141 

procedure  where  officer  appointed  to  make,  does  not 

appear Ill  71-72 

report  of,  when  to  be  made    Ill  73 

what  to  contain Ill  71,  73 

exceptions  may  be  filed  to Ill  74 

how  confirmed Ill  74 

when  set  aside  and  resale  ordered   Ill  74-77 

discretionary   Ill  74,  76 

may  be  set  aside  as  against  bona  fide  purchaser .  .  Ill  74 

for  inadequacy Ill  75 

for  fraud,  accident  or  mistake    Ill  75 

for  improper  conduct  at  sale   Ill  76-77,  80 

application  for,  by  whom  male  Ill  76 

when  made Ill  76 

conditions   imposed   in   granting Ill  140 

purchaser,  who  may  not  be Ill  72 

what  title  may  be  insisted  upon. Ill  77-78,  80 

purchaser   may   be   compelled   to   complete   pur- 
chase    ni  78,  140 

when  will  be  relieved  from  purchaser   Ill  78-81 

title  purchaser  gets    Ill  ?1 

entitled  to  possession   Ill  81 
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when  entitled  to  rents  and  profits Ill  82 

how  put  into  possession   Ill  98-99 

how  purchase  money  secured   Ill  82 

proceeds,  how  distributed Ill  84-85 

to  be  ordered  by  the  court Ill  85 

distribution  where  estate  of  decedent  interested .  .  Ill  86 

where  party  is  an  infant  or  unknown Ill  87-88 

where  a  dower  right  exists   Ill  88-90 

taxes,  assessments  and  water  taxes  to  be  paid.. Ill  92,  133 

how  proceeds  invested  for  tenant,  etc Ill  92 

when  security  to  refund  required   Ill  97 

when  ordered  iii  action  of  admeasurement  of  dower.  .Ill  112 
in  action  of  admeasurement  of  dower,  by  what  pro- 
visions  governed    Ill  118 

liow  directed  on  foreclosure   Ill  132 

expenses  of  sale  to  be  paid  Ill  132133 

taxes  and  assessments  to  be  paid   Ill  133 

how  and  by  whom  made Ill  138 

duties  of  referee  on   Ill  138-140 

order  of  sale  may  be  directed  in  judgment Ill  132 

order  of  sale,  if  not  directed Ill  139-140 

re-sale  and  conditions  imposed  in  granting Ill  140 

proceedings  where  purchaser  refuses  to  complete. Ill  140-141 

liability  in  such  case    Ill  140-141 

conveyance  on,  see  Conveyance. 

referee's   report   of    Ill  143 

money  received  on,  how  disposed  of Ill  143 

/See,  also,  Sukplus  Moneys. 

confirmation  of  report  of  sale   Ill  143-144 

in  action  to  foreclose  lien  on  chattel Ill  159 

duration  of  right  to  sell  real  property  for  payment 

of  debts Ill  380 

how  property  directed  to  be  sold  in  judgment  credi- 
tor's action Ill  429 

SATISFACTION: 

of  part  of  plaintiff's  claim I  764 

when    ordered    I  764 

as  to  what  causes  of  action  I  764 

where  application  for  to  be  made   I  766 

what   judgment   entered    I  766 

of  judgment II  703-705 

See  Judgment. 

SATURDAY: 

noon  to  midnight  of,  to  be  holiday I  6 

SAVINGS  BANK: 

interpleader  in  action  against   I  312 
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when  trustee  of,  may  sue  or  be  sued I  155 

SEAL: 

of  courts I  16 

SEALEB  INSTRUMENT: 

action  on,  when  barred    1  92 

SECURITY  FOR  COSTS: 

when  a  matter  of  right  to  defendant II  518-525 

who  may  be  required  to  give    II  518-519 

what  is  non-residence   II  521-522 

in  what   actions  begun  in  what  courts,   may  be   re- 
quired      II  520-521 

non-resident  executor  of  domestic  estate,  not  required 

to  give II  522 

foreign  government  may  be  compelled  to  give II  519 

corporation,  when  required  to  give    II  519,  520 

522 

infant,  when  required  to  give II  522-523 

need  not  give  when  authorized  to  sue  as  poor  per- 
son      II  523 

right  of  defendant  to  require,  how  waived II  523 

in  action  against  officer  of  militia,  etc II  525 

when  discretionary  with  court  to  lequire II  520 

525-527 

grounds  upon  which  discretion  exercised II  526-527 

review  of  discretion  by  appellate  division II  527 

application  for  order  for,  when  and  to  whom  to  be 

made II  527-528 

when  right  lost  by  delay   II  523,  527 

when  application  may  be  made  ex  parte II  528 

on  what  papers  application  made II  528-529 

order,  what  to  contain II  529-530 

undertaking  upon II  530-534 

form   of    II  530 

how  to  be  executed    II  530 

what  to  contain II  531 

exception  to  sureties II  531-532 

justification  of  sureties II  532 

additional  security,  when  and  how  may  be  required. .   II  532-533 

deposit  upon,  when  given  instead  of  undertaking....   II  533-534 

how  undertaking  enforced    II  534 

effect  of  failure  to  give II  534-536 

liability  of  attorney  where  security  not  given II  535-536 

how  liability  extinguished II  536 

how  enforced II  536 

in  special  proceedings II  536 

in  taxpayer's  action  to  prevent  waste Ill  452-453 
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by  relator  in  action  against  usurper  of  ofSce Ill  485 

non-resident  judgment  creditor  cannot  be   compelled 

to  give,  in  supplementary  proceedings   Ill  583 

when  receiver  must  give,  in  supplementary  proceed- 
ings   Ill  599 

SECURITY  ON  APPEAL: 

See  Appeal,  Appellate  Division,  Court  of 
Appeals,  Subbogate's  Court  and  Justice 
OP  THE  Peace. 

SEPARATE  TRIAL: 

between  plaintiff  and  one  of  several  defendants II     222,  223 

SEPARATION: 

action  for,  see  Matrimonial  Actions. 

SEQUESTRATION: 

of  defendant's  property  to  pay  alimony,  see  Matri- 
monial Actions. 

SERVICE: 

of  papers  cannot  be  made  on  Sunday I  4,  5 

of  process  may  be  made  on  holidays  other  than  Sun- 
day     I  6 

of  process   of  sheriff    I  20 

on  sheriff,  how  made I  24 

upon  county  treasurer,  how  made I  126 

on  unknown  defendant  in  partition   I  174 

of  summons  on  guardian  ad  litem  of  absent  infant  de- 
fendant    I  186 

of  simimons,  see  Summons. 

of  process  to  commence  special  proceedings,  how  made  I  211 
of    summons,    voluntary    general    appearance,    when 

equivalent  to I  231 

of  notice  of  motion I  264 

order  to  show  cause  provides  short  time  for I  265 

when  and  how  to  be  made  of  copy  of  order I  279 

on  whom  to  be  made   I  186 

when  may  be  made  on  clerk  I  286 

personal,  how  made,  on  party  or  attorney I  286 

by  mail,  how  made  on  party  or  attorney I  286 

proof  of,  see  Pkoop  of  Service. 

of  notice,  personal,  must  be  eight  days I  292 

by  mail  sixteen  days I  292 

time  for  service,  how  computed I  292 

when  double  time  allowed  I  294 

how  completed I  333 

when  complaint  to  be  served   I  422 
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of  order  of  injunction,  and  papers  on  which  granted.  I 
when  judgment  by  default  may  be  entered  after  sub- 

tituted,  or,  by  publication II 

of  summons  by  publication  in  action  in  court  not  of 

record  to  foreclose  mechanics'  lien   Ill 

SET  OFF: 

what  it  is I 

distinguished  from  counterclaim I 

SETTLEMENT: 

costs  of 11 


PAGE. 

589 

708-709 

170 


439 
439 


018 


SETTLEMENT  OF  ISSUES.    See  Issues. 


SEVERANCE: 

of  action,  when  part  of  claim  admitted I 
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SHAM  PLEADINGS.     See  Answeb. 


SHERIFF: 

to  open  and  adjourn  court  in  absence  of  judge I  11,  12, 

an  ofScer  of  the  court I  20 

powers  and  duties  of   I  20 

liable  for  acts  of  deputy ■ I  21,  22 

when  not  liable  for  acts  of  deputy I  21,  22 

deputy's  return  conclusive  upon  I  21 

not  to  practice  as  attorney   I  22 

cannot  purchase  at  execution  sale   I  22,  23 

cannot  execute  process  in  his  own  favor   I  23 

cannot  be  bail   I  23 

must  give  receipt  for  mandate I  23 

how  process  to  be  executed  by I  23 

return  of  execution  of  process  I  24 

how  service   made  upon    I  24 

when  punished  by  court   I  24 

must  attend  courts   I  25 

relation  and  duties  of  outgoing  and  incoming I  25 

fees  of I  26 

limitation  of  action  against    I  97,  1 00 

when  leave  to  sue  bond  of,  necessary I  125 

what  must  appear  before  granting  leave  to  sue I  125 

more  than  one  order  granting  leave  to  sue  may  be 

made   I  126 

how  summons  served  upon I  199 

certificate  of  service  of  summons  by I  211 

what  certificate  must  show I  211 
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liability  of,  in  arrest  and  bail  on  failure  of  sureties  to 

justify I  529 

rights  and  liabilities  as  to  bail,  see  Aeeest  and 
Bail. 

must  execute  warrant  of  attachment   I  644 

may  require  indemnity  on  executing  such  warrant. .     I  645 

See,  also.  Attachment. 
responsibility  for  sufficiency  of  sureties  in  undertak- 
ing to  discharge  attachment   I  689 

must  regain  possession  of  personal  property  after  at- 
tachment        I  693 

after  judgment,  may  collect  whatever  attached I  693 

when  may  sell  property  attached  after  levy I  693 

to  whom  property  given  after  warrant  of  attachment 

vacated  I  694 

to  deliver  books,  etc.,  to  defendant  after  attachment 

vacated I  695 

to  file  return  after  attachment  vacated I  696 

amendment  of  certificates  and  deeds  of I  792 

duty  of,  under  writ  of  habeas  corpus,  to  testify II  93 

certificate  of  sale  by,  prima  fade  evidence II  97 

inventory  of  attached  property  evidence  against  him.  II  97-98 

fees  of II  659 

GG6-671 

fees  for  serving  papers   II  639,  666 

fees  for  levying  warrant  of  attachment II  667 

669-670 

fees  for  copy  of  papers  served    II  667 

fees  for  notifying  jurors   II  667-668 

fees  on  execution II  668-669 

670-671 

fees  for  returning  mandate   II  669 

fees  for  selling  real  property  under  judgment II  669 

when  statutory  fees  to  be  allowed  to II  670-671 

to  return   satisfaction   of   judgment   on   payment   of 

execution ; II  705-706 

duty  of,  on  writ  of  inquiry   II  723-724 

execution  to  be  directed  to   II  989 

duty  upon  receipt  of   II  990 

instructions  to,  upon  execution   II  991-992 

return  of  execution  by . . , II  992-994 

how  far  process  of  execution  protection  to II  995 

cannot  purchase  on  execution II  999 

how  execution  collected  after  death  or  disqualification 

of II  999-1000 

how  to  make  levy  on  execution  II  1018-1028 

in  action  against,  indemnitor  may  be  substituted. ...   II  1024-1028 
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duty  on  sale  of  real  property   II  1037-1041 

conveyance  by,  of  real  property  on  execution II  1057-1062 

See  Execution. 

rights  and  duties  of  in  replevin Ill  224,  227 

230-234 
239,  240 
See,  also,  Replevin. 
duty  of,  on  receiving  property  in  supplementary  pro- 
ceedings   in  577-578 

SHERIFFF'S  JURY: 

what  is 11  1022-1023 

SHORT   CAUSE: 

what  cause  put  on,  calendar  and  how   II  248,  259 

SIGNAL  SERVICE: 

when  observations  of  U.  S.  may  be  proved II  117 

SLANDER: 

rule   for   pleading  in    I  330 

SPECIAL  PROCEEDINGS: 

attorney's  lien  in    I  46 

statute  of  limitations  applies  to I  118 

service  of  process  to  commence,  how  made I  211 

papers  in,  where  filed    I  291 

when  reference  may  be  ordered  in II  412-413 

security  for  costs  in   II  536 

costs  in  II  566-567 

623 

costs  on  appeal  in II  598,  617 

final  adjudication  in,  called  "  final  order  " II  680 

what   is    II  841-842 

appeal  to  court  of  appeals  from  final  order  in .  .  .   II  840 

841-844 
See  CouET  of  Appeals. 
appeal  to  appellate  division  from  order  in,  in  supreme 

court    II  899-901 

See  AppEaLLATE  Division. 

SPECIAL  TERM: 

application  for  final  judgment  may  be  made  at,  after 

referee's  report II  447 

when  motion  for  new  trial  to  be  made  at II  472 

478,  487 

See    SUPKBMB   COtTRT. 
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SPECIAL  VERDICT:                                                                  VOL.  PAGE. 
'See  VeedicT. 

SPECIFIC  PEEPORMANCE: 

action,  for,  when  barred   I  92 

STATE: 

when  proper  party  defendant    I  155 

STATE  PRISON: 

superintendent  of,  how  named  in  action I  156 

STATE  WRIT: 

in  whose  name  to  be  issued   I  154 

STATUTE: 

where  no  provision  made  by,  what  practice  controls.  .     I  2 

private,  how  alleged  in  pleading ; I  326 

proof  of,  from  newspaper,  when  may  be  made II  108 

of  another  state  or  foreign  country,  how  proved II  118 

how  construed,  as  applied  to  corporations Ill  310 

STATUTE  OF  LIMITATIONS.  See  Limitation  of  Action. 

STATUTE  LIABILITY: 

when  barred  in  six  years   I  95 

STAY  OF  PROCEEDINGS: 

by  whom  granted I  266 

judge  out  of  court  can  only  grant  for  twenty  days.  .      I  267 

practice,  when  longer  stay  required   I  267 

when  granted  on  motion  to  change  place  of  trial ....     I  268 

effect  of I  268 

when  deemed  vacated  on  decision   I  279 

for  non-payment  of  costs  of  motion I  281 

offer  of  compromise,  operates  as  1  771 

for    commission    II  5g 

on  motion  to  change  place  of  trial II  154-156 

to  prevent  multiplicity  of  suits    II  200 

where  several  actions  pending  for  same  cause II  200-201 

in  one  action  to  abide  event  of  another II  201 

after  adjudication  of  bankruptcy II  202 

after  discharge  in  bankruptcy II  202-203 

when  necessary,  to  prevent  injustice II  203-204 

until  costs  of  former  action  paid II  204-209 

discretionary    in    such    cases,    and    may    be 

waived II  204-205 
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STAY  OF  PROCEEDINGS— (con tiwed):                          vol.  page. 
does  not  apply  to  a  person  allowed  to  sue  as  a 

poor  person II  206 

not  granted  until  adjustment  of  costs II  207-208 

motion  costs  unpaid II  208-209 

can  be  granted  by  court  only II  209 

motion  for,  how   made II  209-210 

after  verdict II  383 

where  exceptions  ordered  to  be  heard  in  first  in- 
stance at  appellate  division II  507 

on  motion  for  new  trial  after  interlocutory  judg- 
ment     II  510 

on  appeal,  see  Appeal. 
on  appeal  from  Inferior  court  to  appellate  division 

how  applied  for II  886 

on  appeal  to  appellate  division  from  supreme  court  II  902-904 

on  appeal  from  surrogate's  court II  925-927 

on  appeal  from  final  judgment  in  action  for  ad- 
measurement of  dower Ill  119 

as  to  sale  in  partition  or  foreclosure Ill  141 

in  supplementary  proceedings,  to  move  to  set  aside 

judgment Ill  545 

upon  appeal Ill  548 

STENOGRAPHER: 

fees  of II  672-674 

who  liable  for II  672-673 

minutes  of  trial,  when  taxable II  637-639 

673-674 

STIPULATION: 

when  must  be  in  writing I  284 

STOCKHOLDER: 

when  one  may  sue  for  all I  160 

action  by  or  against  trustees  of  corporations,  see 

COEPORATION. 

when  not  excused  from  testifying Ill  336 

in  action  against,  cannot  plead  misnomer  or  death 

of  another  defendant Ill  336 

court  can  amend  to  remedy  such  defects III       336-337 

who  regarded  as Ill  338 

See,   also,   Corpoeations   and   Joint   Stock 
Associations. 

STRICT  FORECLOSURE: 

history  and  use  of  the  action Ill       125-126 

153 
object  of  action Ill  153 
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STRICT  FORECLOSURE— (contmwed)  :                               VOL.  page. 

when  is  proper  remedy HI  153-154 

limitations   on   use   of Ill  154 

proceedings  in Ill  155 

parties   in  Ill  155 

pleadings  in     Ill  155 

judgment  in,  how  entered Ill  155 

what   to   contain Ill  155-156 

time  of  redemption  to  be  fixed  in Ill  156 

amount  due  on  mortgage  to  be  specified  in. . .  .Ill  156 

effect  of .Ill  156 

costs  in,  discretionary Ill  156 

STRUCK  JURY: 

when  may  be  ordered II  285 

what  order  for,  must  contain II  285 

application  for,  where  made II  286 

application,  affidavit  upon,  what  must  show II  286 

cases  in  which  granted II  286-287 

what  notice  to  be  given II  287 

to  be  struck  by  clerk II  287 

by  whom  struck  when  clerk  interested II  289 

how  struck II  288 

list  of,  to  be  made  and  certified II  288 

jurors  to  be  notified  by  sheriff II  288 

by  whom  notified  when  sheriff  interested II  289 

how  trial  jury  selected  from II  288 

expense  of,  paid  by  party  applying  for II  289 

SUBMISSION   OF   CONTROVERSY   WITHOUT   ACTION: 

costs  on   II  567,  608 

additional  allowance  cannot  be  granted  in II  623 

who  may  submit II  767,  768 

what  questions  may  be  submitted II  767,  768 

court  can  make  no  inferences,  and  is  bound  by 

statement II  768,  771 

on  what  papers  submission  to  be  made II  767,  769 

what  statement  must  contain II  769 

case,  submission,  etc.,  to  be  filed II  770 

order  of  arrest,   temporary  injunction,   or  attach- 
ment cannot  be  granted  in II  770 

where  hearing  to  be  had  II  770 

what  papers  to  be  used  on  hearing n  770 

by  whom  papers  furnished II  770-771 

new  parties  cannot  be  brought  in  on II  771 

relief  or  judgment  to  be  granted  on II  771 

amendment   or   additional   statement  may   be   al- 
lowed     II  yy2 

when  submission  will  not  be  entertained II  772 
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SUBPOENA:                                                                         vol.  paqb. 

what  court  may  issue II  79-80 

contents  of II  79 

service  of II  80-81 

time  of  service  of II  80 

fees  upon  service  must  be  paid II  80 

vs^hat  fees II  81-82 

who  may  serve  it 11  80-81 

how,  may  be  served II  81 

proof  of  service II  81 

penalty  for  disobedience II  88-90 

what  sufficient  excuse  for  disobedience H  88 

how  disobedience  punished  by  officer  other  than 

court II  89-90 

SUBPOENA  DUCBiS  TECUM: 

must  be  served  to  compel  production  of  document  II  84 

when  must  be  served II  84 

fees  upon II  84-85 

duty  of  witness  under II  85 

penalty  for  failure  to  produce II  88-90 

what  papers  need  not  be  produced II  85-86 

attorney,  when  need  not  produce  papers  of  client. .  II  85-86 

books  of  corporation,  how  production  of,  procured  II  87 

when  attendance  of  officer  not  required  under. ...  II  86-87 

SUBSTANTIAL  RIGHT: 

meaning  of II  896-898 

919-920 

SUBSTITUTION: 

of  attorney,  how  made I  44 

SUMMARY  PROOEEiDINGS: 

to  fix  attorney's  compensation I  50 

when  restrained  by  injunction I  563 

final  order  in,  reviewable  by  appeal II  774 

SUMMING  UP.    See  Trial  by  Jury. 

SUMMONS: 

how  issued  in  name  of  infant I  182 

how  served  on  unknown  defendant  in  partition. .     I  174 
when  may  be  served  on  guardian  ad  litem  of  infant 

defendant I  186 

action  commenced  by  service  of I  189 

50 
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SUMMONS — (continued)  :  vol.  page. 

contents  of I  190 

in  matrimonial  action   Ill       257-258 

how  names  of  parties  may  be  stated  in I  191 

how  party  designated,  when  name  unknown I  181 

place  of  trial,  how  stated  in I  192 

subscription  of,  what  sufficient I  192 

form  of I  192 

how  amended   I  192 

complaint  may  be  served  with I  193 

notice  when  copy  of  complaint  not  served  with. ..  I  193 

how  and  when  amended I  198 

when  must  contain  reference  to  statute  on  which 

suit  brought I  195 

what  reference  suflScient,  in  action  for  penalty  I  196 

how,  such  reference  waived I  196 

notice  of,  no  personal  claim  with I  197 

by  whom  personal  service  may  be  made I  197 

service  on  natural  personj  how  made I      198,  200 

upon  infant,  defendant,  how  made I  199 

upon  idiot  or  habitual  drunkard,  how  made ...  I  199 

when  court  may  designate  person  to  be  served. . .  I  199 

how  served  upon  sheriff I  199 

personal  service,  how  must  be  made  within  the 

state I  200 

when  service  of,  will  be  vacated I  200 

who  privileged  from  personal  service I  201 

on  what  days  cannot  be  served I  203 

designation  of  person  on  whom  service  may  be 

made I  204 

how  designation  revoked I  204 

service  of,  on  domestic  corporation I  205 

remedy  for  irregular  service  on  corporation. .  I  206 

service  of,  on  foreign  corporation I  207 

III  320 

personal  service,  proof  of,  how  made I  211 

when  may  be  proved  by  admission I  211 

affidavit  of  service,  what  must  appear  in I  212 

genuineness  of  admission  must  be  proven.  ...  I  213 

what  admission  must  show I  213 

substituted  service,  when  it  may  be  made I  214 

affidavit  for,  what  must  show   I  215 

order  for  substituted  service,  contents  of I  216 

order  must  be  filed  within  ten  days I  217 

when  service  complete I  217 
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service  of,  by  publication,  in  what  cases  made  ...  I  217 

when  made  on  person  other  than  defendant.  .  I  218 

when  may  be  m'ade  upon  resident I  217 

application  for,  what  must  appear  in I  219 

order  for  publication  of,  by  whom  made I  223 

must  be  made  by  judge I  223 

what  order  must  contain I  223 

service  by  publication,  how  made I  224 

notice  to  be  published  with  summons I  225 

notice  in  action  of  partition  to  be  published 

with I  226 

in  matrimonial  actions  to  be  published  with. .  I  226 

papers  must  be  filed I  225 

publication  of,  how  made I  227 

when  complete I  227 

service  under  order  of  publication I  227 

mailing,  when  may  be  dispensed  with  under  such 

order I  225 

proof  of  service  by  publication,  how  made. ...  I  228 
when  defendant  allowed  to  defend  after  service 

by  publication I  228 

service  without  the  state I  227 

when  voluntary  general  appearance,  equivalent  to 

personal  service  of I  231 

when  and  where  filed I  290 

V7hen  complaint  dismissed  for  failure  to  serve. ...  I  314 

not  amendable  of  course I  361 

how  may  be  amended I  779 

when  court  may  order  supplemental,  on  substitu- 
tion of  party  I  827 

what  required  to  be  on  face  of,  in  matrimonial 

action  Ill       257-258 

269 
SUNDAY: 

courts  shall  not  be  open  on I  4 

extends  from  midnight  to  midnight I  5 

process  cannot  issue  or  be  served  on I  5 

process  returnable  on,  not  void I  5 

judgment  entered  on,  void I  5 

habeas  corpus  may  be  issued  and  served  on I  5 

award  cannot  be  made  on '  I  5 

notice  of  motion  cannot  be  served  on I  5 

injunction  may  be  issued  and  served  on I  4 

verdict  may  be  received  on I  4,  5 

no  instructions  t'o  be  given  to  jury  on I  6 

holidays  and  half -holidays  to  be  considered  as...  I  6 
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SUPEBIJSfTENDENT  OF  THE  POOR:                            VOL.  page. 

when  may  sue  or  be  sued I  155 

SUPERSEDEAS: 

after  order  of  arrest I  521 

SUPEBVISOK: 

when  may  sue  or  be  sued I  155 

proceedings  of  board  of,  how  proved II  114-115 

SUPPLEMENTAL  PLEADING: 

when  court  may  allow I  372 

application  for,  must  be  on  notice I  373 

allowance  of,  discretionary  I  373 

on  application  for,  court  will  not  pass  on  pleading    I  373 

object  of I  374 

what  may  be  set  up  by I  374 

may  be  in  addition  to  original  pleading I  376 

terms  of  allowance,  in  discretion  of  the  court. ...     I  376 

what  terms  may  be  imposed I  372 

when  demurrer  may  be  interposed  to I  465 

when  may  be  ordered  on  substitution  of  parties. .     I  827 

SUPPLEMENTARY  PROCEEDINGS: 

application  of  leave  to  sue  by  receiver  in I  130 

special  requirements  of  affidavit  in I  256 

stayed  by  non-payment  of  costs I  282 

papers  in,  filed  when  and  where I  291 

cannot  be  had  on  judgment  against  executors. ..  .Ill  356 
how  far,  have  taken  place  of  judgment  creditor's 

action Ill  403 

nature  and  object  of  proceeding Ill  497, 499 

takes  place  of  creditor's  bill Ill  497-498 

499 

is  a  special  proceeding Ill  498,  536 

commenced  by  service  of  order Ill  499 

service  of  order  gives  creditor  lien  on  debtor's 

property Ill  499 

not  intended  to  take  place  of  execution  in  reaching 

real  property Ill  499 

proceedings   substantially   same  as   on   creditor's 

bill Ill  499-500 

when  order  may  be  granted Ill  500-518 

who   is  judgment  creditor Ill  508 

upon  what  judgment  and  execution Ill  500-508 

must     be     a    judgment     rendered     upon 
debtor's  appearance,  or  personal  service 

on  him Ill  500 

what  is  appearance Ill  501 
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SUPPLEMENTARY  PROCEEDINGS— (comimMed)  :         vol. 
provision  as  to  appearance  does  not  apply 

where  judgment  Is  against  plaintiff. . .  .Ill 
must    be    judgment    for    not    less    than 

twenty-five  dollars Ill 

this   sum  need   not   be   exclusive   of 
costs Ill 

except  in  certain  minor  courts Ill 

may  be  granted  on  judgment  on  forfeited 
recognizance Ill 

may  be  granted  on  appellate  division  or- 
der for  costs,  on  reversal Ill 

may  be  granted  on  order  in  special  pro- 
ceedings   Ill 

may  be  granted  on  judgment  of  United 
States  court Ill 

may  be  granted  on  order  directing  pur- 
chaser at  judicial  sale  to  pay  the  differ- 
ence on  re-sale Ill 

cannot  be  granted  where  judgment  has 
ceased  to  be  lien  on  real  property Ill 

cannot  be  had  on  judgment  against  do- 
mestic corporation  or  foreign  corpora- 
tion doing  business  here,  except  where 
brought  by  people Ill 

cannot'  be  granted  on  order  for  support  of 
children,  etc.,  pending  matrimonial 
action Ill 

cannot  be  granted  on  judgment  of  just- 
tice's  court,  where  transcript  not  filed 
till  after  expiration  of  six  years Ill 

to  sheriff  of  what  county  execution  must 

have  been  Issued Ill 

to  county  of  residence Ill 

or  place  of  business Ill 

what   is    place   of   business   or   resi- 
dence   Ill 

where     debtor     is     non-resident,     to 
sheriff  of  county  where  judgment 

roll   or  transcript  filed Ill 

what    property    or    earnings    cannot    be 

reached  by     Ill 

property  exempt  from  execution Ill 

question  whether  property  is  exempt 
must  be  determined  in  jury  trial.. Ill 


504 

500,  526 

500-501 
527 

501,  527 

501 
501 
508 
506 

507-508 
501 


501-502 
517 


513, 515 


508 

500,  502 

500 

502,  506 

500,  506 

506-507 


500,  507 

502 
502 

504 
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SUPPLEMENTARY  PROCEEDINGS— (coTOtrnMed):         vol.  page. 
trust  fund  where  trust  created  by  an- 
other   Ill      502,  503 

nor  income  of  such  fund Ill  503 

but    action    may    be    maintained    to 

reach   such  fund Ill  503 

debtor's  earnings  for  sixty  days  prior 
to    commencement    of    proceedings 

necessary  to  support Ill  502 

what  are  such  earnings Ill       503-504 

from  what  time  the  sixty  days 

computed Ill  503 

may  be  granted  to  collect  tax Ill       504-505 

may  be  granted  on  surrogate's  decree  direct- 
ing payment  of  money Ill       505-506 

may  be  had  against  infant Ill  507 

in,  against  foreign  counsel,  he  cannot  be  ar- 
rested   Ill  507 

who  privileged  from  arrest  in Ill  507 

title  of  property  claimed  by  third  person,  can- 
not be  tried  in Ill  507 

517-518 
may  be  instituted  by  attorney  in  his  own  in- 
terest   Ill      507,  508 

may  be  maintained  by  trustee Ill  508 

cannot  be  instituted  after  judgment  debtor's 

death Ill       508-509 

though  may  be  continued,  notwithstand- 
ing judgment  debtor's  death,  where  in- 
stituted before Ill  509 

three  remedies  provided  by Ill  509 

after  return  of  execution Ill       509-514 

when  may  be  brought Ill  509 

ten  years  limit  not  confined  to  first 

execution     unless     judgment     has 

ceased  to  be  a  lien  on  real  property. Ill  513 

when    brought    to     reach    property 

owned     jointly,     against    a    joint 

debtor  not  summoned Ill  510 

not  maintained  until  remedy  at  law 

exhausted Ill  510 

when  remedy  at  law  is  to  be  re- 
garded as  exhausted Ill       510-512 

when  two  executions  issued  and 
only  one  returned,  proceeding 

is  maintainable Ill       512-513 

as   against  partners Ill       513-514 
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issuance  of  second  execution  during 
pendency  of  proceedings,  constitutes 

no  objection  to  the  proceeding.  ..  .Ill  512 

levy  under  second  execution,  effect  of 

on  proceeding Ill  512 

attachment   issued  pending   proceed- 
ing does  not  constitute  a  bar  to  the 

proceeding Ill  512 

action  to  set  aside  fraudulent  assign- 
ment   may    be    instituted    pending 

proceeding Ill  512 

upon  a  tax Ill  513 

after  issue  and  before  return  of  execution. .  .Ill       514-515 

when  and  upon  what  proof  granted Ill  514 

nature  of  the  proceeding  in  such  case. . .  .Ill  514 

creditor  must  comply  closely  with  statute. Ill  514 

must    show   facts    entitling    him    to    the 

order Ill  514 

issue   of   execution,    necessary    condition 

precedent Ill       514-515 

against  third   person   or  corporation,   having 

property  of,  or  indebted  to,  judgment  debtor .  Ill       515-518 
may   be   pursued   jointly    with   the   other 

remedies Ill  515 

may  be  granted  either  before  or  after  re- 
turn of  execution   Ill  515 

upon  what  proof  granted   Ill       515-518 

personal     property    or     indebtedness     must 

exceed  ten  dollars  in  value Ill  515 

notice  to  judgment  debtor  of  subsequent 

proceedings,  when  required Ill  516 

receiver  shall  not  be   appointed  without 

notice  to  judgment  debtor  Ill  516 

where  such  proceeding  had  Ill  516 

notice  to  judgment  debtor  of  application 

for  proceedings,  when  required  Ill  516 

should  not  be  granted  except  in  a  clear 

case Ill       516-517 

cannot  be  granted,  where  judgment  debtor 

is  corporation   Ill  517 

cannot   be    granted    where   the    property 
sought  to  be  reached  is  in  the  hands  of 

third  person  as  receiver   Ill  517 

books  of  corporation  may  be  secured  in.  .Ill  517 
appointment  of  receiver  in  supplementary 
proceedings  does  not  bar  order  for  ex- 
amination of  tliird  person   Ill       517,  546 
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SUPPLEMENTARY  PROCEEDINGS— (coraimued!)  :    vol. 

third  party  cannot  avoid  examination  by 
submitting  affidavit  as  to  property  qi 
judgment  debtor  held  by  him Ill 

lapse  of  ten  years  after  return  of  execu- 
tion bars  right  to  order Ill 

third  party  cannot  have  order  vacated  for 
irregularities  In  the  entry  of  the  judg- 
ment   Ill 

but  may,  v^here  judgment  is  void. ..  .Ill 

claim  of  title  by  third  party  cannot  be 
tried  in  Ill 

unless   claimant   asks   the   court  to  do 

so Ill 

before  what  judge,  proceeding  had Ill 

justice  of  the  supreme  court Ill 

county  judge Ill 

judge  of  the  city  court  of  the  city  of  New 
York Ill 

in  what  county  examination  had Ill 

may  be  granted  by  United  States  judge  on 

judgment  in  that  court  Ill 

but  not  by  judge  of  state  court  on  such 

judgment Ill 

order  of  arrest  in,  may  be  granted  by  same 
judge  as  one  who  grants  the  order  for  ex- 
amination   Ill 

before  what  judges  proceeding  continued. ..  .Ill 

affidavit  to  obtain  order  for  examination Ill 

not  formerly  required   Ill 

necessary  now Ill 

by    whom    made Ill 

when  made  by  third  person,  what  to  con- 
tain   Ill 

where  third  person  has  no  authority  to 

make,  court  has  no  jurisdiction Ill 

what  is  sufficient  evidence  of  such  author- 
ity   Ill 

when  made  by  attorney Ill 

how  entitled  in  proceedings  on  justice's  judg- 
ment   Ill 

not  necessary  to  state  debtor  has  property.  .Ill 

creditor  proceeds  at  peril  of  costs Ill 

should  correctly  describe  judgment Ill 

must  set  forth  that  judgment  was  docketed.  .Ill 


517 
517 


517 

517,  546 

517-518 
561 

518 
519-522 
519-520 

520 

518,  519 
520-521 

502 
520-521 

506 

506 


521 

521-522 

522-531 

522-523 

523 

524 

524 

524 

524-525 
525 

525,  537 
525 
525 
525 
525 
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STJ  IMPLEMENT ARY  PROCEEDINGS— (oonimued)  :         vol.  page. 
where   proceeding    is    on   Justice's    judg- 
ment, must  show  transcript  filed Ill       525-526 

must  show  that  judgment  is  for  at  least 

twenty-five  dollars Ill  526 

not  exclusive  of  costs Ill  527 

must  show  return  of  execution  unsatisfied, 
where  proceeding  is  one  of  that  nature. Ill  526 

what  shows  this  sufficiently Ill  527 

must  state  whether  previous  application 

has  been  made Ill       527-528 

failure  in  this  respect  an  irregularity 

only Ill  528 

omission  may  be  supplied  by  amend- 
ment   Ill  528 

must  correctly  describe  the  person  against 

whom  the  proceeding  is  taken Ill       528-529 

must    show    residence    of    the   judgment 

debtor Ill  529 

on  application  for  examination  before  re- 
turn of  execution,  must  show  debtor 
has  property  which  he  unjustly  refuses 

to  apply  to  the  judgment Ill  529 

must  show  a  demand  for  the  applica- 
tion of  the  property  to  the  payment 

of  the  judgment Ill  529 

in  words  of  the  statute  sufiicient  to 

give  court  jurisdiction Ill  529 

must  show  that  property  cannot  be 

reached   by  execution Ill  529 

to  examine  third  person Ill       529-531 

must  show  Issuance  of  execution,  and 
either  it's  return  unsatisfied,  or  that 

it  has  not  been  returned Ill       529-530 

531 

must  also  show  that  party  sought  to 

be  examined  has  personal  property 

of  judgment  debtor,   exceeding  In 

value  fen  dollars,  or  is  indebted  to 

him  In  a  like  sum Ill  530 

should  state  sources  of  information.  .Ill  530 

effect  of  failure  to  do  so Ill  530 

should  not  be  in  the  alternative  as  to 

property  or  indebtedness Ill  531 

to  collect  tax,  what  to  show Ill  531 

to  obtain  warrant  of  arrest Ill       531-533 

must  show  all  the  facts  necessary  to  ob- 
tain order  for  examination Ill  531 
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must  also  show  that  debtor  probably  has 
property,  and  that  there  is  danger  of  his 
leaving  the  state  or  concealing  himself  .III       531-533 
must  set  forth  facts  fairly  justifying  such 

conclusions     Ill  582 

allegation  should  not  be  in  the  alternative 
as  to   leaving   the   state,   or  concealing 

himself Ill  533 

warrant  of  arrest  in    Ill        534-536 

when  may  be  issued   Ill  534 

at  any  time  during  proceedings Ill      533,  534 

proceedings  may  be  continued  to  allow  issu- 
ance  and   return  of    Ill  533 

furnishes  same  remedy  as  former  writ  of  ne  exeat. Til  534 

what  to   contain    Ill      534,  535 

by  whom  granted Ill      521,  534 

before   whom    returnable Ill  534 

copy   affidavit   and   warrant   to   be   delivered   to 

judgment  debtor,  on  his  arrest .Ill      533,  534 

copies  served  must  be  so  complete  as  not  to 

mislead   Ill  527 

no  security  required  in   Ill        534-535 

granting  of,  discretionary   Ill  535 

how  vacated  or  modified Ill  535 

vacatur  of  order  for  examination  does  not  vacate, 

obtained  after  the  order   Ill  546 

imdertaking  may  be  required  of  judgment  debtor 

as  to  appearance  and  disposition  of  property.  .Ill        535-536 
effect   of   failure   to   comply  with  these   re- 
quirements   Ill  536 

the  order Ill        536-548 

is  an  ex  parte  judge's  order Ill  536 

is  an  order  in  a  special  proceeding,  not  in  the 

action    Ill  536 

what  to  contain Ill        536-540 

better,  though  not  necessary,  to  recite  facts 

warranting   order    Ill        536-537 

when  contains  recitals  of  such  facts,  cannot 

be    attacked    collaterally Ill  537 

how  entitled  on  transcript  of  justice's  judg- 
ment    Ill  537 

remedy,  when  entitled  in  justice's  court. Ill  537 

must   require   person   to  whom   directed   to 

appear  at  place  named  Ill  537 

where  to  appear,  if  resident Ill      537,  538 

if  non-resident Ill       537-538 
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^                                 before  what  judge  or  referee  appearance 

should  be  directed Ill  538-539 

540 
if  no  time   and   place   stated   in,   order 

fatally, defective Ill  539 

except    may    provide    that    referee 

named  in  order  may  fix Ill  539 

where  returnable  on  Sunday,  void    Ill  539 

may  combine  direction  for   appearance  of  judg- 
ment  debtor   and   third   person Ill  539-540 

service  of  Ill  540-542 

how  made Ill  540 

upon  corporation   Ill  540 

copy  of  aflBdavit  upon  which  order  is  granted 

must  be  served  with    Ill  527,  541 

such  copy  must  be  so  complete  as  not  to 

mislead   Ill  527,  541 

when  must  be  made  to  acquire  jurisdiction. Ill  540 

how  objection  as  to,  must  be  taken Ill  540-541 

sheriff's  certificate  not  conclusive  proof  of.  .Ill  541 

effect  of   Ill  542-543 

gives  inchoate  lien  which  is  not  taken  away 

by  an  appeal  from  the  judgment Ill  542 

as  to  disposition  of  property  or  earnings  of 

judgment   debtor   Ill  542-543 

where  irregular ...Ill  543,  544 

how  vacated  or  modified Ill  543-546 

how  and  when  objections  to,  taken Ill  543-545 

by  what  judge  or  court   Ill  543 

where  judgment  debt  had  been  paid Ill  543 

where   aflBdavit  insufi&cient    Ill  544 

where  judgiuent  is  void    Ill  544 

where  sheriff's  return  is  defective Ill  544-545 

proceedings    stayed    to    move    to    set    aside 

judgment    Ill  545 

where  judgment  debtor  insolvent Ill  545 

where  execution  issued  out  of  wrong  court . .  Ill  545 

as  to  effect  of  legal  presumption  of  payment. Ill  545 
mere    irregularity   not    enough     to     require 

vacatur  without  notice    Ill  546 

irregularity  to  be  specified  in  notice  of  mo- 
tion to  vacate Ill  546 

third  party  order  not  vacated  because  of  ap- 
pointment of  receiver   Ill  546 

third  party  order  vacated  if  original  judg- 
ment void   Ill  546 

how  appealed  from Ill  546-548 
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on  county  court  execution,  by  appeal  direct. Ill  546-547 
on  execution  out  of  court   other   than   the 
county  court,  by  motion  to  vacate,  and  ap- 
peal from  the  order  on  such  motion Ill  546-547 

any  order,  intermediate  or  final,  affecting  a 
substantial  right  in  these  proceedings,  may 

be  thus  reviewed  Ill  547 

order  adjudging  debtor  in  contempt. . .  .Ill  547 

order  dismissing  proceeding Ill  547 

order  directing  payment  of  money  . . .  .Ill  547-548 

where  court  had  not  jurisdiction   Ill  548 

effect  of,  as  to  staying  proceedings Ill  548 

injunction  remains  in  force  notwithstanding 

stay  pending   appeal    Ill  548 

injunction  in Ill  548-553 

by  what  judge  granted Ill  548 

when  may  be  granted Ill  549 

person  not  a  party  may  be  restrained Ill  549,  550 

551-552 

what  may  be  restrained  by   Ill  548-549 

as  to  earnings  of  judgment  debtor   Ill  549 

needs  no  seal  Ill  549 

no  security  required  to  obtain   Ill  549 

upon  what  papers  granted   Ill  550 

if  made  at  same  time  as  order  for  examina- 
tion,  or  warrant   of   arrest,   upon  papers 

upon  which  order  or  warrant  granted. . .  .Ill  550 

if  subsequently,  upon  affidavit    Ill  550 

what  such  affidavit   should   contain ....  Ill  550 

slight  grounds  sufficient Ill  550 

effect  of Ill  550-552 

affects  personal  property  of  judgment  debtor 

at  time  of  service Ill  551 

but  where  person  enjoined  has  knowledge  of, 
prior  to  service,  takes  effect  from  time  of 

such  knowledge Ill  551 

where  irregular,  is  not  void    Ill  551 

on  bank  served  with  third  party  order  as  to 

paying  out  deposits Ill  552 

on  public  officer,  as  to  paying  out  bail  de- 
deposited  with  him Ill  552 

continues  in  force  until  vacated  or  dissolved .  Ill  552 
remains   in   force,   notwithstanding   stay   on 

appeal    Ill  548,553 

how  vacated  or  modified    Ill  552-553 

may  be,  by  judge  or  court   Ill  552 


INDEX.  797 

SUPPLEMENTARY  PROCEEDINGS— (contjjiMed)  :         vol.  page. 
security  may  be  required  as   condition 

of  vacatur  or  modification Ill  552 

amount  of   security,   discretionary Ill  553 

should  be  for  not  less  than  the  amount 

due  the   creditor Ill  553 

what  is  "  further  direction  "  that  terminates 

injimction Ill  552 

appointment  of  receivers  is    Ill  552 

stay  pending  appeal  does  not  terminate. . .  .Ill  553 

by  abandonment Ill  552,  553 

mere  absence  of  referee  is  not Ill  553 

nor  indefinite  adjournment Ill  553 

unless  followed  by  a  long  period  of  in- 
action   Ill  553 

upon  what  evidence,  should  be  vacated ....  Ill  553 

referee  to  take  proof Ill  554 

when  may  be  appointed    Ill  554-556 

by  whom   appointed   Ill  554 

usually  designated  in  the  order  for  examination .  Ill  554,  555 

may  be   appointed  by  separate  order Ill  555 

who  may  be Ill  554-555 

remedy  where  improper  person  designated Ill  555-556 

may  be  authorized  to  fix  the  time  and  place  of 

hearing   Ill  539,  555 

must  qualify  by  taking  oath   Ill  556 

unless  expressly  waived Ill  556 

how  waiver  must  be  made Ill  556 

failure  to  take  oath,  unless  waived,  a  jurisdic- 
tional defect   Ill  556 

powers  and  duties  of Ill  557-558 

same  as  of  judge,  save  a,s  to  contempts ....  Ill  557 

may  adjourn  proceedings Ill  557-558 

against  consent  of  parties Ill  557 

may   fix  time   and   place   of   adjourned 

hearing   Ill  558 

may  fix  time  and  place  of  original  hearing, 

when  left  to  him  by  order   Ill  558 

may  issue  subpoenas    Ill  558 

must  report    Ill  558 

hearing  before Ill  559-560 

who  may  be  examined Ill  559 

corporation  to  attend  by,  and  answer  under 

oath  of,  oflScer    Ill  559 

witnesses'  attendance  and  production  of  books 

compelled  by  subpoena Ill  559 

where  debtor  and  other  witnesses  may  be  re- 
quired to  attend Ill  559-560 


798  INDEX. 

bUPPLEMENTAHY  PROCEEDINGS— (comiimted)  :         vol.  page. 

examination  of  witnesses Ill       560-564 

nature  and  scope  of Ill       560-562 

must   be  under   oath    Ill      559,  564 

must  be  full  and  complete  Ill  561 

extent  of  inquiry  left  to   discretion  of 

presiding  ofBcer Ill  564 

where  property  is  claimed  by  third  per- 
son   Ill       561-562 

commission  may  issue  in,  to  take  testi- 
mony of  witnesses  without  the  state.  Ill  562 
witnesises  have  same  privilege  as  in  civil 

action    Ill  562 

proper  correction  in  testimony  should  be 

allowed  by  referee Ill  562 

parties  may  stipulate  to  have  a  sten- 
ographer    Ill  562 

witness  not  excused  from  answering  on 

the  ground   that   it   will   incriminate  ^ 

him   Ill  563 

his  testimony  not  to  be  used  in  criminal 

action  or  proceeding   Ill  563 

such  testimony  may  be  used  in  civil  suit. Ill  563 

judgment  debtor  is  entitled  to  counsel .  .  Ill  564 

discretionary     with     judge     or     referee 

whether  other  witnesses  are   Ill  564 

privilege  of  attorney    Ill  564 

where  witness  refuses  to  testify,  or  is 
guilty  of  other  contempt,  referee 
must  report  facts  to  the  judge,  who 

may  punish  the  contempt Ill  557 

570-571 

report  of,  what  to  contain   Ill        569-570 

facts  to  be  reported,  or  evidence  certified . .  Ill        569-570 

oath  of  referee  or  waiver   Ill  569 

testimony  should  in  all  cases  be  certified.  .  .Ill        569-570 
how  times  and  places  of  hearings  and  ad- 
journments fixed   Ill  570 

in  cases  of  contempts      Ill        570-571 

eSeet  ot HI  571 

punishment  of  contempt    HI        564-569 

refusal  to  obey  instruction  of  judge  or  ref- 
eree, to  attend  in  response  to  subpoena,  to 
be  sworn,  or  answer  questions,  constitutes 

contempt HI      564,  565 

such  contempt  punishable  by  judge  who 
made  the  •  order  for  examination  or  by 
court  at  special  term Ill        564-565 
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referee  cannot  punish,  must  report  facts  to 

court  Ill  557 

570-571 

proceedings  for,  must  be  conducted  in  county 
where  supplementary  proceeding  was  in- 
stituted, etc Ill  565 

judgment  creditor  cannot  take  testimony  of 
a  witness  in  a  proceeding  for,  as  for  use  on 
motion Ill  565 

proceedings  for,  same  as  in  any  other  pro- 
ceeding for  contempt Ill  565 

punishment  may  be   fine  and  imprisonment 

or  either Ill  565 

disobedience  to  order  will  not  be  deemed  con- 
tempt in  case  of  impossibility  of  compli- 
ance   Ill  565 

nor  where  failure  to  comply  was  caused  by 

acts  of  adverse  party Ill  565 

nor  where  the  omission  was  accidental ....  Ill  566 

nor  where  order  void Ill  568 

nor  for  refusal  to  sign  his  testimony  where 
taken  down  incorrectly   Ill  562 

false  swearing  before  referee  is  not  a  con- 
tempt  Ill  566 

must  appear  that  evasively  testifying  im- 
paired right  of  judgment  creditor,  in  order 
to  constitute  contempt Ill  566 

what  disposition  of  property  constitutes  con- 
tempt  Ill       566-567 

title  of  property  cannot  be  tried  in  the  pro- 
ceeding for   Ill  567 

failure  of  judgment  debtor  to  appear  on  ad- 
journed day,  is  contempt,  although  no  writ- 
ten notice  of  adjournment  served  on  him.  .Ill  568 

refusal  to  produce  books  in  response  to  sub- 
poena dtwes  tecum  constitutes  contempt ..  Ill  568 

permitting  acts  of  others  may  constitute  con- 
tempt   Ill  569 

corporation  may  be  punished  for  contempt.  .Ill        568-569 

person  applying  for  order  for,  should  show 

his   interest Ill  568 

order  directing,  may  be  appealed  from Ill  568 

where  no  stay  of  proceedings  on  appeal, 
order  must  be  obeyed  notwithstanding  the 
appeal   Ill  569 
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order  requiring  the  delivery  of  property Ill  571-577 

by  judgment  debtor  or  third  person  Ill  571-575 

when  may  be  granted Ill  571-572 

by   judge  —  not   by   court    Ill  572,  575 

should  be  entitled  in  the  special  proceeding ....  Ill  575 

what  property  may  be  reached   Ill  572-575 

only  money  or  personal  property  in  the  hands 

of  the  judgment  debtor Ill  572 

or  specific  personal  property  in  the  hands  of 

third  person  Ill  571 

572-573 

instances  of  what  may  be  reached Ill  574 

exempt  property  cannot  be  reached Ill  572 

nor  money  not  due  at  the  time  of  service  of 

the  order Ill  572,  573 

nor  real  property Ill  672 

nor  future  earnings Ill  573 

nor  earnings  for  sixty  days  before  service  of 

order   Ill  574 

nor  where  dispute  exists  as  to  ownership  of 

the   property Ill  574 

nor  property  outside  of  the  state   Ill  575 

is  mandatory Ill  575 

order  permitting  payment  by  one  indebted  to  judg- 
ment   debtor    Ill  575-577 

is  permissive  only Ill  575,  576 

when  may  be  granted Ill  575-576 

is  judge's  order,  not  court  order   Ill  575 

efi'ect  of  payment  pursuant  to  such  order Ill  576-577 

duty  of  sheriff  receiving  property   , Ill  577-578 

is  same  as  if  property  collected  by  execution. .  .  .Ill  577 

must  pay  over  to  receiver,  if  appointed Ill  578 

court  may  dispense  with  receivership  and  order 
money,   or  proceeds   of  property,   paid  by,   to 

judgment   creditor   Ill  578 

balance,  if  any,  to  whom  ordered  paid Ill  578 

cannot  apply  money  received  to   another   judg- 
ment,  against  judgment   creditor    Ill  578 

how  proceedings  discontinued Ill  579-580 

upon  application  of  judgment  creditor   Ill  579 

upon  application  of  judgment  debtor  or  another 
judgment  creditor  for  unreasonable  neglect  of 

judgment  creditor  to  proceed    Ill  579 

to  whom  notice  to  be  given Ill  579-580 

only  discontinued   by  order Ill  579 

not  discontinued  before  report  of  referee,  where 

has  been  reference  ordered    Ill  580 
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second  order  for  examination    Ill 

when  judgment  creditor  entitled  to Ill 

two  orders  cannot  be  in  force  at  same  time Ill 

costs   in   Ill 

to  the  judgment  creditor    Ill 

allowed  by  order  of  judge   Ill 

amount  of  Ill 

usually  made  payable  out  of  property  dis- 
covered    Ill 

application  not  made  till  after  termination 

of  proceedings Ill 

not  allowed  where  proceeding  becomes  dor- 
mant and  judgment  collected  by  new  exe- 
cution    Ill 

nor  where  judgment  debtor  pays  voluntarily .  Ill 
allowed  where  judgment  collected  by  new  ex- 
ecution after  appointment  of  receiver ....  Ill 
stenographer's  fees  not  taxable  save  by  stipu- 
lation   Ill 

to  the  judgment  debtor  or  third  person Ill 

allowed  by  order  of  judge Ill 

amount  of Ill 

only  allowed  to  judgment  debtor  after  ex- 
amination    Ill 

non-resident    judgment    creditor    cannot   be 

compelled  to  give  security  for  costs IIII 

to  third  person Ill 

how  collected  Ill 

receiver  in Ill 

when  and  by  whom  appointed Ill 

not  until  order  for  examination Ill 

may  be  on  examination  of  third  person.  .Ill 
only  by  judge  who  made  the  order  for  ex- 
amination or  before  whom  it  is  return- 
able   Ill 

discretionary  with  the  judge Ill 

will  be  denied  where  debtor  has  no  prop- 
erty   applicable   to   payment    of   judg- 
ment   Ill 

will  be  denied  where  debtor  has  real  prop- 
erty that  might  be  reached  on  execu- 
tion   Ill 

will  be  appointed,  where  property  has 
been  placed  in  hands  of  third  person.  .Ill 

51 
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will  be  denied  where  judgment  has  been 
paid  pending  examination,  and  appoint- 
ment is  aslied  to  collect  costs  of  pro- 
ceedings   Ill  587 

will  not  be  appointed  of  partnership  as- 
sets, where  one  of  partners  has  made  a 
separate    composition    with    judgment 

creditor Ill  587 

is  appointed  generally  for  all  property.  .Ill  586 

represents    both    judgment    debtor    and 

judgment  creditor Ill  597 

must  be  a  resident Ill  601 

appointment  of,  can  be  questioned  only  by 
judgment  debtor,  where  judge  has  jur- 
isdiction   Ill  586 

how     and     when    judgment    debtor 

should  object Ill        586-587 

order  appointing,  is  appealable Ill  587 

application  for  the  order Ill       587-590 

upon  what  notice  to  the  judgment  debtor. Ill      587,  588 

when  may  be  dispensed  with Ill      587,  588 

what  must  be  shown  to  justify  appoint- 
ment  without  notice Ill  589 

notice  of,  must  also  be  given  to  a  receiver 
appointed  in  any  other  judgment  cred- 
itor's action  or  supplementary  proceed- 
ing   Ill  587 

what  notice  of  must  be  given  to  other 
creditors  who  have  begun  other  supple- 
mentary proceedings Ill  589 

notice  may  be  less  than  eight  days Ill  589 

what  papers  required  on  application Ill  589 

the  order  appointing Ill       590-592 

is  judge's  order Ill  590 

what  should  recite  and  direct Ill  590 

is  presumed  regular  until  annulled Ill  590 

recitals  in,  showing  jurisdiction  prima  fade 

evidence Ill       589,  590 

must  be  filed  and  recorded  to  vest  title  in 

receiver      Ill        590-592 

perfects  inchoate  lien  obtained  by  original 

order Ill  542 

security  to  be  given  by Ill       592-593 

what  must  be Ill  592 

property    does    not    vest   in,    until    bond 

given Ill  593 
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irregularity  in  undertaking  can  only  be 
taken     advantage     of     by     judgment 

debtor Ill  593 

new  security  not  required  on  extending 

receivership Ill  593 

what  property  vests  in Ill       593-600 

all  that  judgment  debtor  has Ill       593-594 

interest  in  real  property  passes  to,  without 

conveyance Ill  594 

what  interest  in  real  property  passes  to Ill       594-595 

not  real  property  without  the  state Ill  596 

not  real  property  upon  which  the  judgment  is 

a  lien Ill  59T 

does  not  get  title  to  property  acquired  after 

commencement   of   proceeding Ill  595 

various  kinds  of  personal  property  tliat  pass 

to Ill  595 

rules  as  to  mortgaged  or  incumbered  chattel. Ill       595-596 

property  in  possession  of  third  persons Ill  596 

as  to  a  judgment  obtained  by  judgment  debtor 

for  conversion  of  exempt  property Ill       596-597 

may  bring  action  to  set  aside  fraudulent  as- 
signment, etc Ill  597 

in  such  actions,  stands  in  place  of  cred- 
itor   HI  597 

can  only  recover  in  such  action  enough  to 

pay  judgment  .  .  . II I  '"SS 

may  bring  such  actions  as  debtor  could  have 

brought Ill  598 

cannot  bring  action  to  reach  surplus  income  of 
trust  fund  created  by  some  one  other  than 

judgment  debtor Ill  598 

nor  to  enforce  resulting  trust  for  benefit 

of  creditors HI  598 

when  may  bring  action  to  recover  on  life  in- 
surance policies Ill  599 

rule   when    appointed    in    two    different   pro- 
ceedings      Ill  599 

may  employ  attorney  of  judgment'  creditor.  .Ill  599 
may  be  substituted  as  plaintiff  in  action  be- 
gun by  debtor HI             599 

must  obtain  leave  to  sue HI  599 

must  show  valid  appointment HI  600 

security  for  costs  by HI  600 

costs  in  actions  by  or  against Ill  600 

when  title  of,  relates  back. HI       600-602 

to  what  time HI       600-601 
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with  reference  to  iona  fide  purchaser  without 

notice Ill  601-602 

extending  receivership Ill  602-603 

to  whom  notice  of  application  for  such  exten- 
sion should  be  given Ill  602 

cannot  be  after  judgment  debtor's  death Ill  602-603 

mere  delay  of  prior  creditor  does  not  justify 
subordination  of  prior  proceedings  to  subse- 
quent   Ill  603 

control   of  court  over Ill  603-604 

court  —  not  judge   Ill  603 

what  may  direct Ill  603-604 

may  fix  compensation Ill  604 

SUPREME  COURT: 
appellate  division. 

convention   of  justices   of,   to  make   general 

rules I  2 

in  each  department  may  make  rules I  2 

terms  of I  7 

to  designate  times  and  places  of  special  and 

trial  terms I  7 

to  assign  justices  to  hold   special  and  trial 

terms I  7 

may  designate  justice  of  same  department  to 

prevent  term  failing I  9 

no  judge  of,  to  sit  in  review  of  his  own  de- 
cision       I  15 

clerk  of,  how  appointed  and  where  to  have 

office I  16 

seal  of I  16 

duties  of  clerks  of I  17 

power  of,  over  attorneys  and  counsellors I  35 

appeals  from,  to  court  of  appeals I  62 

appointments  of I  64 

how  constituted I  64 

powers  of  justices  of I  64 

powers  of I  65 

may  hear  any  motion  that  a  special  term  may 

entertain I  248 

appointment  of  terms I  7,  g 

terms  of,  must  be  held  at  times  and  places  ap- 
pointed          I  8 

term  held  by  justice  of  another  department,  duly 

designated,  valid I  g 

extraordinary  terms      I  8 
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SUPREME  COVRT~{ continued)  :  VOL. 

special  terms. 

to  be  held  at  times  and  places  designated  by 

appellate  division I 

designations  valid  though  after  time  named  in 

statute  

one  to  be  held  in  each  county  each  year 

■place   of  holding  to   be   that  designated   for 

county  court 

may  be  adjourned  to  chambers 

motion  to  be  made  in,  and  where 

held  same  time  and  place  with  trial  term. . . . 

order  to  show  cause,  when  returnable  at 

trial  terms. 

jurisdiction  of  circuit  courts  vested  in 

times  and  places  of,  designated  by  appellate 

division 

designations  valid  though  after  time  named 

in  statute  

two  to  be  held  in  each  county  each  year 

two  or  more  held  at  same  time  in  any  county 

may  be  held  in  two  or  more  parts 

place   of  holding   to   be  that  designated  for 

county  court 

may  be  adjourned  to  chambers 

county  clerk  is  clerk  of 

power  to  suspend  or  remove  attorneys 

original   creation  of 

how  now  constituted  

appellate  divisions,  how  constit"uted 

powers  of  justices  of 

has  all  the  jurisdiction  of  certain  abolished  courts 

has  general  jurisdiction  in  law  and  equity 

given  by  the  constitution 

extent  of 

in  equity,  what  it  includes 

in  special  cases 

when  it  may  remove  to  itself,  actions  from  other 

courts 

for  what  equity  business,  it  is  always  open 

justices  of,  what  they  may  do  out  of  court 

may  change  place  of  trial  in  action  brought  in 

local  court 1 

may  change  place  of  trial  brought  In  city  court  of 

New  Tork I 

may  change  place  of  trial  brought  in  county  court  I 


9 

248 
249 
265 

3,4 


8 
8 
8 
8 

9 
9 
16 
30 
63 
63 
64 
65 
8 
65 
65 
66 
66 
66 

67 
67 

77 

147-148 

148 
148-149 
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SUPREME  COURT— (ooreimued)  :                                          VOL.  PAGE, 
appeal  may  be  taken  to,  from  final  or  interlocu- 
tory judgment,  or  order  of  city  court  of  city  of 
New  Yorli,  where  appeal  would  lie  from   su- 
preme  court   judgment    or   order   to    appellate 

division II  881-882 

notice  of  appeal  in  sucli  cases 11  885 

wlien  appeal  must  be  taken II  885 

security  on  sucli  appeal II  886 

hearing  of  such  appeal II  888-889 

questions  which  may  be  raised  on  such  appeal  II  889 

judgment  on  such  appeal,  where  entered II  '    890 

nature  of  review  in,  on  such  appeal,  similar  to  that 
in  appellate  division  on  appeals  from  supreme 

court  orders  or  judgments II  882 

appeal  may  be  allowed  by,  to  appellate  division, 

from  determination  on  such  appeal II  882-883 

See  Apppellate  Divisioif. 

SURETY: 

on  appeal II  794-795 

796-797 
SURPLUS  MONEYS: 

on  foreclosure,  to  be  paid  into  court Ill  143, 146 

distribution  of,  controlled  by  the  court Ill  146 

belong  to  owner  of  equity  of  redemption  unless 

claims  filed Ill  146 

If  no  application  therefor  within  three  months,  to 

be  invested Ill  146 

are  regarded  as  real  estate Ill  I51 

claim  for,  how  and  by  whom  filed Ill  146-147 

reference  to  ascertain  rights  to Ill  147 

motion  for Ill  147, 148 

to  whom  and  how  notice  of  given Ill  147 

148, 149 
is  merely  a  proceeding  in  the  action,  not  a 

special  proceeding Ill  147 

when  may  be  had Ill  148 

in  what  court Ill  148 

moving  party  must  show  liens Ill  149 

proceedings  before  referee  on Ill  149-151 

what  persons  entitled  to  notice  of  hearing  be- 
fore referee Ill  149 

who  may  appear  before  referee Ill  150 

powers  of  referee  on Ill  150-151 

report  of  referee  on,  what  to  contain Ill  151 

motion     to     confirm     and     confirmation     of 

referee's  report  on Ill  152 
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SURPRISE:                                                                              vol.  page. 

new  trial  for II  484-488 

See  New  Trial. 

SURROGATE: 

when  disqualified I  13 

not  to  practice  as  attorney  in  certain  counties. ...  I  15 

not  disqualified  by  age I  16 

clerk  of,  how  appointed I  16 

leave  to  sue  official  bond  of I  126 

leaye  of,  for  infant  to  bring  action  of  partition ....  I  133 

when  may  grant  commissiCn H  46 

certificate  of  probate  by,  evidence II  97 

cannot  be  referee II  416 

cannot  compel  security  for  costs II  520 

may   award   costs   on   determination   of   rejected 

claim     Ill  359 

decree  of,  directing  payment  of  money  may  be  en- 
forced by  supplementary  proceedings Ill  505-506 

SURROGATE'S  COURT: 

limitation  of  action  on  judgments  of I  91 

fees  of  clerk  of II  665 

who  may  appeal  from  decree  or  order  of II  917-919 

who  is  person  "  aggrieved  " II  917-918 

facts  authorizing  appeal,  how  to  be  shown ...  II  918-921 

who  are  persons  "  interested  "  in  decree II  918 

what  decree  or  order  of,  may  be  appealed II  919-920 

intermediate  order,  when  may  be  reviewed  on  ap- 
peal from  final  decree II  810-813 

921,  931 
appeal  from   intermediate  order  lies,  when  sub- 
stantial right  involved II  919-920 

appellate  division  to  review  certain  determinations 
of    surrogate,    as    though    original    application 

made  to  tliat  court II  920,  931 

appeal  from,  to  be  taken  to  appellate  division  of 

supreme  court II  920 

appeal  to  be  taken  within  what  time II  921 

notice  of  appeal,  what  to  contain II  921 

where  appeal  taken  by  a  person  not  a  party, 
affidavit  showing  facts  entitling  person  to 

appeal   must  be   served II  921 

service  of  notice II  922 

how  person  not  party  may  be  brought  in  on 

appeal II  922 

notice  must  be  served  on  all  persons  interested 

in  decree II  923 
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security  to  perfect  appeal  from II  924-925 

when  required  to  stay  proceedings II  925-926 

proceedings  when  stayed  by  perfected  appeal  II  926-927 

undertaking  on  appeal  from  decree  of II  927-928 

amount  of II  928 

when  issue  of  letters  testamentary  or  of  adminis- 
tration not  stayed  by  appeal II  928-929 

decree  reroking  letters,  etc.,  not  stayed  by  appeal.  II  929 
authority  of  executors  or  administrators  pending 

appeal II  928-929 

case  necessary  on  appeal  from  decree  rendered 

after  trial  of  issue  of  fact II  930 

efCect  of  failure  to  make  case II  930,  932 

papers  on  appeal II  930 

what  questions  may  be  raised  on  appeal  from II  930-933 

law  or  fact  may  be  reviewed  on  appeal  from. ...  II  931 
appellate  court  may  decide  questions  of  fact  as 

original  questions II  931 

decision  of  surrogate  must  have  been  filed II  931,  932 

when  findings  by  surrogate  necessary II  932 

when  new  evidence  heard  by  appellate  court. ...   II  931,  933 

how  appeal  heard II  938 

judgment  or  order  upon  appeal  from II  933-935 

principles  of  determination  of  appeal II  934 

when  trial  by  jury  must  be  ordered  on  reversal  of 

probate  of  will II  934-935 

not  ordered  where  reversal  is  on  questions  of 

law  only II  935 

proper  order  in  such  cases II  935 

entry  of  appellate  division  order  and  transmission 

of  copy  thereof II  935 

when  leave  granted  to  issue  execution  after  judg- 
ment debtor's  death II  973-978 

See  Execution. 
has  no  jurisdiction  of  action  for  admeasurement 

of  dower Ill  102 

code  provision  for  action  to  recover  a  legacy  or 

distributive  share,  not  applicable  to Ill  352 

SURVEY: 

when   ordered   in    ejectment Ill  18-19 

in  action  relating  to  real  property Ill  18-19 

See  Ejectment. 

fees  for  making,  In  partition II  662 

III  88 
court  may  order,  in  action  for  admeasurement  of 

dower Ill  108 
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SURVIVAL  OF  ACTIONS: 

See  Abatement  of  Actions. 


T. 

TALESMEN:                                                                              vol.  page. 

how  procured   )   II  292-294 

TAXATION  OF  COSTS: 

to   be   by    clerk   II  645-646 

when  to  be  by  judge II  645-646 

when  to  be  inserted  in  judgment II  646-647 

duty  of  clerk  upon II  647-648 

oiily  items  allowed  by  statute  to  be  taxed  on II  647 

notice   of   II  648 

when  may  be   postponed II  648 

affidavit  of  disbursements   II  649-650 

not  to  be  without  affidavit   II  649 

to  be  served  with  notice  of  taxation II  650 

8ee  Disbursements. 

objections  to,  when  taken   II  650-651 

how  to  be  stated  II  650-651 

when  party  not  concluded  by  failure  to  object..   II  651 

retaxation  when  costs  taxed  without  notice II  651-652 

785-786 

when  court  will  direct,  in  its  discretion II  652 

to  be  reviewed  by  motion  for  retaxation   II  652 

proper  remedy  for  error  in  taxation II  652 

where  and  when  motion  for,  to  be  made II  652 

what  is  waiver  of  right  to  review  taxation Ill  652-653 

what  papers  to  be  used  on  II  653-654 

what  objections  to  be  taken  on II  653-654 

right  to  costs  cannot  be  raised  upon II  654 

what  order  may  be  made  upon II  654-655 

when  new  taxation  will  be  directed II  654 

order  on  motion  for  new  taxation  appealable  to 

appellate  division II  655 

TAXES: 

assessment  of,  will  not  be  restrained  by  injunction. .     I  572 

supplementary  proceedings  may  be  had  to  collect. .  .  .Ill  504-505 

TAXPAYER: 

may  sue  to  prevent  waste   I  156 

action  by  to  prevent  waste    Ill  444-456 

history  of  statutory  provision  as  to Ill  444-445 

who  may  maintain  such  action    Ill  445-446 

448 
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for  what  may  be  maintained   Ill  446-452 

laches   may  defeat    Ill  449 

all  alleged  illegal  acts  may  be  stated  in  one  com- 
plaint    Ill  452 

complaint  in,  how  to  allege  facts   Ill  452 

security  for   costs  in    Ill  452-453 

requirement  is  mandatory Ill  452 

what  is  a  sufficient  undertaking   Ill  453 

where  insufficient  bond   is  filed,   court  may 
permit   a   sufficient   one  to   be   filed  tmnc 

pro  tunc Ill  453 

who  must  be  made  defendant  in Ill  453-454 

proceedings  in  the  action    Ill  454-455 

when   injunction   may   be   granted I  567 

III  454-455 
books  of  municipality  open  to  inspection  of 

taxpayer Ill  455 

judgment  in   Ill  455-456 

how  to  be  entered   Ill  455 

what  relief  may  be  granted  in Ill  455-456 

individual  judgment  against  defendant .  Ill  456 

costs  in Ill  456 

TENANT: 

when  may  pay  or  redeem  in  ejectment  for  rent  in 

arrear   Ill  27-28 

See  Ejectment. 

TENANT  IN  COMMON: 

complaint  in  ejectment  against   Ill  13,  14 

may  bring  partition Ill  33-37 

action  by,  against  co-tenant,  for  waste   Ill  191 

193-194 
action  by,  against  co-tenant,  to  recover  share  of  rents 

and  profits Ill  198-199 

when  may  maintain  replevin  against  co-tenant Ill  208 

TENDEE: 

in  what  cases  may  be  made I  754 

how  to  be  made I  755 

kind  of  money  in  which  made   I  755,  756 

offer  of  money,  when  waived I  756 

to  whom  made I  756 

money  must  be  paid  into  court  I  756 

effect  of I  758 

as  admission  of  right  of  plaintiff  to  amount ....     I  758 

as   to    costs    I  759 

when  to  be  deducted  from  recovery   I  759 

in  action  for  foreclosure   Ill  137 

effect  of Ill  137 
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TERMINATING  ACTION  WITHOUT  TRIAL.     See  Dis- 
continuance. 

TESTIMONY.     See  Examination  before  Trial. 

THIRD  PARTY: 

claim  of,  in  replevin,  see  Replevin. 

TIME: 

of  limitation   of   action   accrued   between   death   and 

granting  of  letters   I  105 

how  computed  where  plaintiff  dies  before  expiration 

of  limitation   I  106 

when  reversal  of  judgment  extends,  to  bring  action. .     I  108 
to  bring  action,  when  extended  by  stay  of  proceed- 
ings        I              108 

when  extended  by  submission  to  arbitration I  109 

how  computed  under  statute  of  limitations I  111 

See,  also,  Limitation  of  Action. 

within  which  infant  defendant  may  answer I  235 

for  doing  any  act,  how  computed I  292 

extension,  see  Extension  of  Time. 

how  alleged  in  pleadings  I  324 

within  which  motion  for  provisional  remedy  to  be  de- 
cided        I  752 

when  offer  of  compromise  to  be  accepted I  769 

to  apply  for  relief  against  mistakes   I  796 

for  motion  to  vacate  judgment  for  irregularity I  802 

TITLE: 

to  real  property,  presumption  as  to I  85 

to  real  property,  may  be  tried  in  partition Ill  30,  35-37 

48-49 
TORT: 

arrest  in  action  for,  see  Arrest  and  Bail. 

when  restrained  by  injunction   I  577 

costs  of  plaintiff  in  action  for  certain II  547-548 

judgment  cannot  be  confessed  for    II  756 

TOWN: 

actions  by,  when  brought  in  name  of I  156 

TOWN  CLERK: 

copies  of  papers  in  office  of,  when  evidence II  111 

TOWN  OFFICERS : 

when  may  sue  or  be  sued   I  155 

TRADEMARKS: 

when  violation  of,  will  be  restrained   I  573 
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who  plaintiffs  in  action  upon  forfeiture  for I  154 

TRESPASS: 

when  restrained  by  injunction    I  576 

TRESPASSER: 

action  for  timber  cut  by  Ill  199-201 

when  treble  damages  recoverable  in Ill  199-201 

TRIAL: 

when  of  one  action,  stayed  to  abide  event  of  another.      I  307 
after  substitution,  objection  that  action  does  not  sur- 
vive may  be  taken  at  I  818 

action  does  not  abate  after  decision  or  verdict I  829 

decision  upon,  void,  if  made  after  death  of  party. ...     I  831 

when  discovery  granted  to  enable  party  to  prepare  for     I  840 
See,  also,  Discoveey  of  Books  and  Papers. 
place  of,  see  Place  or  Tbial. 

of  issues'of  law    II  212,  270 

of  issues  of  fact II  212-224 

what  actions  triable  by  jury   II  212-216 

mode  of,  a  substantial  right   II  213 

mode  of,  determined  by  complaint   II  214-215 

217 

mode  of,  where  equitable  defenses II  215 

mode  of,  when  legal  and  equitable  causes  joined II  214 

215-216 

of  issue  of  fact  by  the  court   II  216-218 

a  substantial  right II  217 

what  actions  triable  by  the  court   I  217-218 

mode  where  counterclaim  interposed   II  218-219 

by  jury  in  such  eases,  how  obtained  by  defendant  II  219 

right  to  particular  mode  of,  how  waived II  219-221 

266,  409 

of  issues,  order  of    II  222-224 

separate,   between   plaintiff   and   one   of   several    de- 
fendants     II  222,  223 

of  issues  remaining  after  trial  of  Issues  settled  by 

jury II  223-224 

preparation  for  ,see  Prepabation  fob  Trial. 

pleadings  for  court  on,  by  whom  furnished II  233,  270 

notice  of,  see  Notice  of  Tbial. 

when  postponement  should  be  applied  for II  250 

postponement  of,  see  Postponement  of  Trial. 

who  may  bring  on   II  258,  270 

when  party  noticing  must  pay  costs,  if  not  moved ....   II  258 
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reserving  cause  for   II  259,  270 

See  Inquest. 
See  Default. 
See  Tkial  by  Juby. 

See  Trial  of  Issues  of  Fact  by  Coukt. 
new,  see  New  Trial. 

costs  on,  of  issue  of  law,  or  fact II  607-610 

See  Costs. 

of  issues  in  ejectment   Ill  19 

in  partition   Ill  50-51 

in  action  for  admeasurement  of  dower Ill  108 

in  foreclosure   Ill  131-132 

of  action  to  foreclose  lien  on  chattel Ill  158 

of  issues  in  action  for  determination  of  conflicting 

claims  to  real  property   Ill  181,  182 

of  action  of  waste Ill  188 

of  action  of  nuisance   II  213-214 

of  action  of  replevin    Ill  218 

of  issues,  in  action  for  divorce   Ill  275 

of  action  for  separation    Ill  293 

of  action  to  annul  corporation   Ill  344 

of  action  by  creditor  of  decedent  against  next  of  kin 

or  legatee Ill  375 

of  action  to  establish  a  will Ill  389 

of  action  to  determine  the  validity  of  probate  of  will .  Ill  398 

of  judgment  creditor's  action    Ill  428 

of  action  against  usurper  of  office  or  franchise Ill  489-490 

TEIAL  BY  JURY: 

See  Trial  Jurors. 

how  jury  drawn II  290-291 

talesmen,  how  procured   II  292-294 

who  to  summon,  when  sheriff  a  party II  293 

challenge  on,  either  pai-ty  may  interpose II  294 

kinds  of  challenge ■ II  294 

to  array,  what  is II  294 

when  must  be  taken   II  295 

what  cause  of  challenge  to  array   II  295-296 

challenge  to  the  polls,  what  is II  296 

kinds  of II  296 

challenge  for  principal  cause,  grounds  of II  296-299 

that  juror  is  related  to  party 11  297 

opinion,  how  far  ground  of  challenge. II  297-298 

challenge  for  favor,  what  is   II  299 

grounds  of II  299-300 

by  whom  tried II  300 

juror  may  be  examined  upon   II  300 
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peremptory  challenge,  what  is II  300 

each  party  may  have  six II  301 

waiver  of  challenge    II  301 

motion  for  judgment  on  pleadings,  when  made II  302 

ground  of  such  motion II  302 

construction  of  pleadings  on    II  302 

to  compel  party  to  elect,  motion  for  II  303-304 

right  to  open  and  close   II  304-306 

in  action  to  determine  the  validity  of  the  probate 

of  a  will Ill  399 

beginning  of  the  trial   II  306 

opening  by  the  plaintiff,  nature  of II  306-307 

dismissal  of  complaint  on  opening II  307-308 

party  opening  must  exhaust  evidence II  308 

examination  of  witnesses  on,  see  Witness. 

defendant's  opening II  308 

subsequent  proceedings  of  trial II  308-309 

how  right  to  trial  by  jury  waived II  219-221 

266,  409 
See  JuBT. 
See,  also,  Teial. 

when  ordered  in  equity  case II  227-228 

right  to,  not  lost  though  issues  not  settled II  225 

motion  for  nonsuit,  when  made   II  308 

cross-examination  of  witness  on   II  316 

purpose  of   cross-examination    II  316-317 

right  to,  absolute II  317 

penalty  where  a  party  deprived  of II  317 

how  far  in  discretion  of  court II  317-318 

party  may,  as  to  whole  case   II  318 

proof  of  contradictory  statements  upon II  318-319 

to   be    shown   contradictory   writings    on   which 

cross-examined   II  319 

answers  on  cross-examination  as  to  collateral  matters 

conclusive II  319 

number  of  expert  witnesses  may  be  limited   II  314-315 

expert  may  be  examined  as  to   contradictory  state- 
ments      II  319 

cross-examination  as  to  hostility    II  320 

as  to  conviction  of  crime   II  320 

as  to  other  matters  discrediting  witness II  320-321 

what  witness  may  refuse  to  answer II  321 

cross-examination  of  impeaching  witness II  324 

redirect  examination  of,  see  Witness. 
impeaching  witnesses,  see  Witness. 

rebutting  testimony   II  308-309 

reopening  of  ease  in  discretion  of  court II  309 
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burden  of  proof,  on  whom  lies   II  309-310 

order  of  proof,  how  far  discretionary   II  310-311 

view  of  premises   II  312 

when  leading  questions  allowed  on  direct   II  314 

number  of  witnesses,  when  limited   II  314-315 

how  far  examination  may  be  limited  by  court II  315 

papers,  proof  or  use  of,  on  trial,  see  Papers. 

pleadings  on,  how  far  evidence   II  326 

memorandum,  how  far  may  be  used  by  witness  to  re- 
fresh  memory II  314 

326-328 

judge  presiding  at,  cannot  be  called  as  witness II  328 

juror  may  be  sworn  as  witness   II  329 

motion  for  verdict  for  nonjoinder  of  parties II  329-331 

when  complaint  dismissed  for   II  330-331 

nonsuit  on,  see  Nonsuit. 

withdrawal  of  juror  on,  when  allowed   II  332 

terms   of   allowance    II  332 

ordering  verdict,  see  Vekdict. 

offers  of  evidence    II  342-344 

not   usually    permitted    II  343 

construed  with  great  strictness    II  343 

party  making,  must  show  clearly  propriety  of . . .   II  344 

objections  on,  what  may  be  taken II  344 

when  objection  must  be  decided    II  344 

to  competency  of  witijess  when  taken II  344 

how  made  after  testimony  taken II  344-345 

349,  351 

general  objection,  what  is II  346 

effect  of   II  346 

what  may  be  raised  by II  346 

special  objection,  what  points  must  be  raised  by....   II  346-347 

incompetency,  because  of  personal  transaction II  347 

objection  by  one,  where  two  or  more  defendants II  347 

effect  of  overruling  untenable  objection    II  347 

exceptions  on,  to  what  may  be  taken II  348 

upon  decision  on  challenge  to  juror II  348 

not  taken  to  ruling  on  question  of  fact II  348 

if  not  taken,  objection  waived II  348 

office  of II  349 

not  valid  unless  actually  taken,  or  allowed  by 

court II  349 

will  not  lie  to  exercise  of  discretion II  349-350 

exceptions  to  improper  remarks  in  summing  up.   II  350 

354-355 

cannot  be  taken  to  order  denying  new  trial II  351 
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motions  to  strike  out  testimony   or  have  jury  dis- 
regard it II  351-353 

vrhen  they  may  be  made II  351 

granting  usually  discretionary II  351 

when  party  entitled  to  have  granted   II  351-353 

siunming  up  by  counsel,  absolute  right  of  party II  353 

how  to  review  improper  remarks  in   II  350,  354- 

355,  476 

time  allowed  in  discretion  of  court II  353 

when  several  counsel  allowed  for  different  defendants  II  353-354 

privilege  of  counsel  upon  summing  up 11  354-356 

books,  etc.,  not  allowed  to  be  read  by  counsel  on.   II  354 

when  question  of  fact  for  the  jury  arises   II  357 

what  questions  of  fact  to  be  decided  by  the  court. .  .   II  357,  358 

when  specific  questions  of  fact  may  be  submitted.  ...   II  359-361 

pending  decision  of  motion  for  nonsuit,  etc II  360-361 

charge,  court  to  decide  what  questions  to  be  submitted 

to  jury II  362 

court  not  bound  to,  unless  requested II  362 

what  to  be  submitted  in   II  362 

how  far  opinion  of  judge  may  be  stated  on II  362-363 

rule  of  damages  to  be  stated  on   II  363-364 

whether  effect  of  verdict  on  costs  to  be  stated  on.   II  364 

when  required  to  charge  upon  material  questions  II  364 

instructions  should  be  public   II  365,  372 

requests  to  charge,  when  to  be  presented II  365 

how  to  be  presented   II  365-366 

what  to  be  presented  Ill  366 

what  requests  may  be  refused   II  366 

when  not  error  to  refuse  request II  366-367 

exception  to,  when  to  be  taken II  367-368 

manner  of  taking    II  368 

what  exception  to,  good  II  369-371 

consultation  of  jury   II  371 

what  papers  may  be  given  to  jury  on II  371-372 

jury  may  return  for  further  instruction II  372 

further  instructions  must  be  given  when  asked.   II  372-373 

what  court  may  do  to  procure  agreement  of  jury. ...   II  373-374 

may  discharge  jury  if  unable  to  agree II  374 

effect  of  interference  with  jury II  374 

verdict  of,  see  Verdict. 

applications  after  verdict   II  383 

for  increased  damages    II  383 

for  certificate  as  to  costs,  etc II  383 

for    additional    allowance    II  383 

for  stay  of  proceedings    II  383 
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to  enable  party  to  review  trial   II  383-384 

entry  of  judgment  on  verdict,  see  Judgment. 
directing  exceptions  on,  to  be  beard  at  appellate  di- 
vision    II  384 

when  ordered  on  reversal  of  decree  admitting  will  to 

probate 11  934-935 

TRIAL  PEE : 

when  payable I  19 

TRIAL  JUROR: 

qualification   of,   generally    II  278-279 

qualification  of,  in  New  York  city  II  279-280 

wbo  is  resident  in  New  York  city II  280 

qualification  of,  in  Kings  county   II  280 

who  disqualified  to  be   II  280' 

who  exempt  from  service  as    II  280-282 

in  New  York  eoimty   II  283-284 

in  Kings  county II  284 

evidence  of  right  to  exemption   II  282-283 

exemption  not  a  disqualification   II  284 

when  ballot  of,  must  be  destroyed II  285 

when  person  returned  as,  must  be  excused 11  285 

challenges  of,  see  Trial  bt  Juby. 

calling,  as  a  witness    II  329 

withdrawal   of    II  332 

See,  also,  Jurok. 

TRIAL  OF  ISSUES  OF  FACT  BY  THE  COURT: 

at  what  term  had II  386 

stipulation  for,  at  other  place  than  court  house. .  II  386 

preliminary  proceedings  upon II  386 

new  trial  for  erroneous  admission  or  exclusion  of 

evidence  on II  387 

reservation  of  ruling II  387 

exceptions  during  trial   II  387 

should  be   begun   and  finished   before  the   same 

judge II  887-388 

evidence  must  be  taken  before  court II  388 

413-414,  428 

effect  of,  where  taken  by  referee II  388 

decision  must  be  in  writing II  389 

must  be  filed  within  twenty  days,  etc II  389 

effect  of  lack  of  decision,  or  failure  to  file II  389-390 

736 

form  of,  under  the  present  statute II  391-392 

history  of  statute  governing II  391-392 

52 
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form  of  former  "  short-form  "  decision II  392-393 

must  direct  judgment II  393 

whetlier  order  signed  by  clerli  is II  394 

by  whom  usually  drawn II  394 

exceptions  to  decision  of,  what  can  be  taken II  395 

must  be  taken  within  ten  days II  395 

history  of  statutes  governing II  395-398 

must  be  filed  to  review  law II  398 

need  not  be  filed  to  review  facts II  398 

requisites  of,  under  present  statute II  399-400 

requisites    of,    to    former    "  short-form "    de- 
cisions     II  400-401 

judgment  after II  735-736 

TRIAL  OF  ISSUES  OF  LAW: 

See  Demubree  and  Issxjes. 
See,  also.  Trial. 

TRIAL  TERM: 

when  writ  of  inquiry  executed  at',  and  how II  728 

See  StTPREME  Court. 

TRUSTEE: 

action    against    for    debt    of    corporation,    when 

barred I  100 

counterclaim,  in  action  by  or  against I  451 

receiver  in  action  against I  709 

in  bankruptcy,  when  required  to  give  security  for 

costs      II  519-520 

security  for  costs  in  action  by  or  against' II  525-527 

of  school  district,  costs  in  action  against II  569 

costs  in  action  by  or  against II  571-573 

when  will  be  personally  charged  with  costs II  573-574 

may  file  notice  of  ownership  of  judgment II  705 

effect  of  such  notice II  .  705 

cannot  confess  judgment II  756 

when  may  sue  in  ejectment Ill  10 

TRUSTEE  OF  EXPRESS  TRUST: 

when  may  sue  as  plaintiff I  157 

who  Is         I  158 

assignee     for  creditor I  158 

assignee  of  life  insurance  policy I  158 

commission  merchants I  158 

general  agent  of  incorporated  association....     I  158 

trustees  in  subscription  paper I  158 

general  guardian  of  infant I  159 

other  cases I  159 
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U. 

UNDERTAKING:  vo: 

attorney  shall  not  be  surety  upon 

in  contempt  proceedings,  action  on,  in  whose  name 

brought  

requisites  of 

substantial  compliance  with  statute  sufficient. . . . 

when  one  surety  sufficient 

by  fidelity  or  surety  company,  when  permitted. . . 

when  will  be  approved 

approval  of  bond  discretionary 

justification  of  sureties  on,  how  made 

what  proof  sufficient  on 

where  penalty  Is  over  five  thousand  dollars 

court  must  require  proof 

court  may  appoint  referee  to  take 

must  be  approved 

must  be  filed 

defective,  may  be  amended 

action  on,  by  whom  and  when  brought 

on  arrest  and  bail 

on  injunction  to  stay  proceedings  in  action 

to  stay  proceedings  upon  judgment 

to  stay  proceedings  in  ejectment  or  dower. .. . 

on  attachment  must  be  given 

on  motion  to'discharge  property  from  attachment 
on  attachment,  when  delivery  of  property  to  de- 
fendant   

by  receiver  of  corporation 

amendment  of 

on  security  for  costs,  see  Secueity  fob  Costs. 

on  appeal,  see  Appeal  cund  Security  on  Appeal. 

reference  on  approval  of 1 

amount  paid  for,  not  taxable X 

to  prevent  sale  of  real  estate  in  action  for  specific 
performance  of  contract,  etc II 

in  replevin,  see  Replevin. 

UNINCORPORATED  ASSOCIATIONS: 

action  by  or  against,  see  Joint  Stock  Associa- 
tion. 

UNITED  STATES: 

records  of  courts  and  departments  of,  see  Record. 

UNKNOWN  DEFENDANT.    See  Defendant. 

USURPER  OP  OFFICE: 

action  against HI 

substitute  for  old  writ  of  quo  wa/rrcmto Ill 

is  a  legal  action Ill 
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nature  of  the  remedy Ill  474 

is  only  method  of  trying  title  to  office Ill  474-475 

■     477 

question  of  title  cannot  be  tried  in  certiorari Ill  480 

nor  in  mandamus Ill  480 

nor  in  proceeding  to  compel  delivery  of  books, 

etc.,  of  office Ill  480 

nor  in  taxpayer's  action : Ill  480 

court  has  jurisdiction  of,  in  all  cases  where  the 

question  of  title  to  office  arises Ill  475-476 

courts  of  equity  have  no  jurisdiction  to  try  title  to 

office Ill  474 

481-482 

vs^hen  attorney-general  may  maintain  the  action.. Ill  471-477 

people  necessary  parties  plaintiff I  153 

III  477 

against  whom,  may  be  brought Ill  477-478 

only  against  officer  in   actual  possession   of 

office Ill  477-478 

where  brought  against  corporation  to  test  its 

validity,  user  must  be  shown .Ill  480-481 

rightful  claimant  may  be  joined  as  defendant .  Ill  481-482 

questions  that  may  be  tried  in Ill  478-482 

wrong  to  the  people  must  be  shown  in Ill  478 

can  only  be  brought  where  the  right  conferred  by 

statute Ill  481 

statutory  provisions  as  to,  do  not  apply  to  unincor- 
porated associations Ill  482 

attorney-general  may  maintain  the  action  on  his 
own  information  or  on  the  relation  of  a  private 

person Ill  483 

cannot  be  compelled  to  bring  the  action Ill  483-484 

485 

security  for  costs  from  relator Ill  485 

complaint  in,  what  to  contain Ill  486-487 

may  name  person  entitled  to  office Ill  483 

where  action  brought  on  relation  of  private 

person,  relator  must  be  named  in  title,  etc.  .Ill  485 

answer Ill  487 

must  show  by  what  right  defendant  holds  the 

office Ill  487 

place  of  trial  of II  131 

III  488 

order  of  arrest  in Ill  488-489 

injunction  In Ill  489 

triable  by  jury II  213 

III  489-490 
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judgment  in Ill  491-493 

must  restrain  defendant Ill  491 

must  oust  him  from  office,  in  proper  case Ill  491 

may  award  fine  against  defendant Ill  491 

where  action  against  corporation,  may  direct 
costs  to  be  paid  by  persons  claiming  to  be 

corporation Ill  491-492 

effect  of  judgment  of  ouster Ill  492 

rightful  claimant  may  recover  damages  against 

wrongful  holder  - .Ill  492-493 

how  successful  relator  put  in  possession  of  office. Ill  493 
proceedings  if  occupant  of  office  refuses  to  deliver 

books  and  papers Ill  498-495 

restitution  may  be  ordered  in,  on  reversal Ill  495 

costs  in Ill  495-496 

USURY: 

to  recover  back,  when  action  barred I  100 


V. 

VALIDITY: 

action  to  determine,  of  probate  of  will,  see  Will. 

VARIANCE: 

what  is  material I  870 

VENUE.    See  Place  and  Trial. 

VERDICT: 

may  be  received  on  Sunday I  4,  5 

reversed  where  received  by  a  judge  not  sitting. ...     I  14 

appellate  division  judge  cannot  receive I  64 

amendment  of I  793 

what  defects  cured  by I  805 

action  does  not  abate  after I  829 

void  if  taken  after  death  of  party I  831 

setting  aside,  for  irregularities  in  formation  of  jury  II  292 

effect  of  ordering II  339 

when  court  may  order II       889-840 

subject  to  opinion  of  court,  when  may  direct II       340-342 

when  mistrial  to  direct II  341 

on  hearing  at  appellate  division,  what  questions 

raised II  342 

on  specific  question II       859-361 

court  may  order  sealed II  373 
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setting  aside  for  interference  with  jury II  374 

478-481 

use  of  affidavits  to  impeacii II  482-483 

general,  what  is II  374 

when  jury  may  render II  374-375 

when  may  be  rendered  against  less  than  all  de- 
fendants ...    II  375 

no  recommendations,  etc.,  to  be  added  to II  375 

special,  what  is II  376 

when  jury  may  be  required  to  find II  376 

requirement  discretionary  with  the  court. ...  II  376 

what  to  contain II  376-377 

how  drawn  up  and  settled II  377 

motion  for  judgment  on,  where  made II  734 

what  to  be  considered  on  hearing  of  such  mo- 
tion    II  734-735 

for  what  party  judgment  may  be  ordered ....  II  735 

must  be  received  by  legally  constituted  court. ...  II  380-381 
may  be  taken,   though  neither  party,   nor  their 

counsel,  present II  381 

must  be  delivered,  publicly 11  381 

concurrence  of  twelve  jurors  necessary  to II  381 

how  and  where  received II  381-382 

polling  the  jury II  882 

right  of  juror  to  dissent  from  verdict II  382 

course  to  be  adopted  in  case  of  such  dissent. .  II  '  382 

how  far  may  be  reformed  by  court.- II  382-383 

entry  of,  by  clerk  after II  383 

judgment  on  general,  how  entered II  733-734 

form  of,  in  ejectment  II  377 

III  8,  20,  26 

In  action  for  admeasurement  of  dower Ill  108 

in  action  for  determination  of  conflicting  claims  to 

real  property II  378 

ni  182 

in  replevin II  379 

III  218-219 

in  action  of  divorce Ill  275 

VERIFICATION: 

of  pleading I  335 

when  required I  335 

what  is  subsequent  pleading,  so  as  to  require. ...     I  335 

dilatory  defense  must  have I  336 

not  sufficient  affidavit  to  overthrow  notary's  cer- 
tificate       I  336 

when  necessary  to  require  party  to  prove  exist- 
ence of  corporation I  336 

In  answer,  may  refer  exclusively  to  counterclaim.     I  337 
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when  may  be  omitted I 

defendant  charged  with  fraud,  when  not  excused 

from  verifying  pleading I 

question  of  right  to  serve  pleading  without,  how 

determined I 

by  whom  to  be  made I 

how  made  by  domestic  corporation I 

in  action  where  people  are  party I 

in  action  where  public  officer  is  party I 

when  may  be  made  by  agent  or  attorney I 

when  so  made,  omission  to  state  reasons,  fatal  I 
in  action  on  instrument  for  payment  of  money 

only I 

form  of I 

remedy  for  defective I 

VESSEL: 

attachment  against,  see  Attachment. 

bill  of  sale,  or  mortgage  on,  how  proved II 

action  for  enforcement  of  mechanic's  lien  on Ill 

VIEW: 

of  premises II 

not  necessary  in  action  of  waste Ill 

VILLAGE: 

ordinance,  resolution,  by-law,  proceedings  of  board 
of  trustees,  how  proved II 

VOID: 

when  proceedings  are,  for  irregularity I 


PAGE. 

337 

337 

338 
339 
339 
340 
340 
340 
344 

341 
342 
345 


121 
171 


312 
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114-115 


800 
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WAIVER: 

of  invalidity  of  process  issued  on  Sunday,  when  made 

what  waived  by  general  appearance   

of  defects  in  motion  papers   

of  stay,  for  non-payment  of  motion  costs 

right  to  amend,  how  waived 

of  privelege  from  arrest 

of  irregularity 

none,  without  knowledge  of  facts   

when  intention  of,  will  be  inferred 

of  right  to  trial  by  jury I 

of  right  to  particular  mode  of  trial I. 
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of  preference II  246-247 

of  challenge  to  juror    II  301 

of  right  to  go  to  jury II  336 

of  irregularities  in  report  of  referee II  449 

of  right  to  appeal II  780-782 

WARD: 

may  maintain  waste  against  guardian   Ill  190 

WASTE: 

parties  to  action  for I  179 

when  restrained  by  injunction    I  578 

III  132 

in  what  county  action  to  be  brought   II  127-130 

action  for,  to  be  tried  by  jury  II  212 

remedy  for,  of  purchaser  of  real  property  on  execution  II  1043-1044 
may  be  restrained  in  action  for  admeasurement  of 

dower    HI  108 

may  be  stayed  in  action  of  foreclosure Ill  132 

defined .■  ■  -HI  187 

remedies  for,  at  common  law  Ill  188 

under  the  revised  statutes    Ill  188 

under  the  code  of  civil  procedure Ill  188 

in  what  courts  may  be  brought Ill  188 

where  triable  Ill  188 

by  jury Ill  188 

proceedings   in   Ill  188 

191-192 

injunction  to  stay Ill  188 

who  may  be  plaintiff  in    Ill  189-190 

reversioner   or    remainderman    Ill  189 

heir  or  devisee Ill  189 

purchaser  at  execution  sale  Ill  189 

one  who  redeems  lands  sold  on  execution Ill  189 

ward,  against  guardian   Ill  190 

joint  tenant  or  tenant  in  common   Ill  190 

193-194 
judgment  creditor  before  sale,   cannot  maintain 

action   Ill  189 

against  whom  the  action  lies   Ill  190-191 

treble  damages,  when  may  be  recovered  in Ill  191,  192 

verdict  of  jury  to  be  for  single  damages Ill  192 

application  for  increased  damages Ill  192 

what  is  measure  of  damages Ill  192 

view  of  premises  not  necessary  in Ill  191 

judgment  in   Ill  192-193 

how  entered   and  docketed    Ill  192 
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what  to  contain Ill  192-193 

in  action  by  joint  tenant  or  tenant  in  com- 
mon   Ill  193.194 

WATER  RIGHTS: 

when  interference  with,  restrained   I  579 

WEATHER  BUREAU: 

records  of  N.  Y.  State  prima  facie  evidence II  110 

WIDOW: 

See  Dower. 

WIFE: 

may  partition  by  agreement  with  husband Ill  32-33 

See  Matrimonial  Actions. 

WILL: 

action  to  establish,  when  barred   I  93 

additional  allowance  in  action  for  construction  of .  .   II  623-624 

action  to  establish    Ill  385-392 

when  may  be  maintained   Ill  385-387 

history  of  jurisdiction  of  courts  over Ill  385-386 

courts    of   equity   have   no    general    jurisdiction 

over .Ill  387 

who  may  bring  the  action Ill  387-388 

who  should  be  made  defendants Ill  388 

pleadings  in Ill  388 

proceedings  in    Ill  388 

receiver  may  be  appointed  in  Ill  388-389 

how  to  be  tried   Ill  .          389 

what  must  appear  to  entitle  plaintiff  to  judg- 
ment in Ill  389 

evidence  to  show  existence  of  will Ill  389,  390 

what  is  proof  of  fraudulent  destruction ....  Ill  389-390 

two  witnesses  required Ill  390 

judgment  in Ill  390-391 

when  must  direct  copy  of  will  to  be  re- 
corded,  etc Ill  391 

^                copy  of  will  must  be  incorporated  in.. Ill  391 

action  for  construction  of   Ill  392-395 

when  may  be  brought   Ill  392-395 

history  of  jurisdiction  of  court  over  such  action. Ill  392-394 

pleadings   in   Ill  395 

proceedings  in Ill  395 

parties  in Ill  395 
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action  to  determine  validity  of  probate  of Ill  395-401 

when  and  by  whom  such  action  may  be  brougHt.III  395-397 

history  of  code  provisions Ill  396 

may  be  brought  either  to  sustain  or  overthrow 

probate   Ill  396 

what  facts  show  requisite  interest  in  maintain- 
ing or  overthrowing  probate    Ill  396-397 

how  time,  within  which  action  must  be  begun, 

reckoned   HI  397 

parties  defendant Ill  398 

proceedings  in  the  action  Ill  389-399 

summons  and  complaint  to  be  filed Ill  398 

copy  of  all  proceedings  in  surrogate's  court 
to  be  certified  to  court  in  which  action  is 

pending Ill  398 

what  issue  pleadings  confined  to Ill  398 

triable  by  jury Ill  398 

effect  of  decree  of  surrogate  on Ill  399,  400 

who  to  open  and  close Ill  399 

receiver  cannot  be  appointed  in Ill  399 

judgment Ill  399-401 

by  default,  how  entered    Ill  399 

effect  of Ill  400 

what,  shall  provide Ill  399-400 

what  actions   and   proceedings   a   judg- 
ment in  such  an  action  bar Ill  400 

may  provide  for  additional  allowance ..  Ill  401 

WITNESS. 

non-resident,  privileged  from  service  of  summons.  ...     I  201 

resident,  not  so  privileged   I  202 

when  privileged  from  arrest  I  502 

See  Examination  before  Trial. 
See  Commission. 
See  Subpoena. 

must  be  subpoenaed II  78 

what  court  may  issue  subpoena   II  79-80 

how  subpoena  served II  80-81 

when  subpoena  served II  82-83 

fees  upon  must  be  paid  II  •    80,  83 

amount  of  fees II  81-82 

fees  of,  how  may  be  waived II  81 

when  party  entitled  to  witness  fees II  82 

entitled  to  fees  for  each  day  II  82 

duty  of,  upon  subpoena II  82-83 

excuse  for  non-attendance   II  82 

must  remain  present  in  court   II  83 
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WITISI'ESS— {continued)  :  VOL. 

need  not  remain  next  day  unless  fees  paid  H 

need  not  be  sworn  unless  fees  paid  II 

how  compelled  to  produce  document II 

when  relieved  from  order  to  produce II 

fees  upon  subpoena  duces  tecum  or  order II 

duties  of,  upon H 

See  Subpoena  Duces  Tecum. 

habeas  corpus,  to  bring  up,  to  testify II 

See  Habeas  Corpus. 

absence  of,  when  ground  to  postpone  trial 11 

examination  of II 

cross-examination  of,  see  Tbial  by  Jury. 

only  one  counsel  to  examine II 

where  leading  question  to  be  allowed II 

recollection  of,  how  refreshed II 

redirect  examination  of II 

impeachment  of,  how  done II 

by  proof  of  bad  character II 

specific  acts  cannot  be  proven  to  show  bad 

character II 

cross-  examination  of  Impeaching  witness II 

sustaining  witnesses II 

how  far  party  can  impeach  his  own II 

must  produce  paper  if  subpoenaed  t'o  do  so II 

how  far  memory  may  be  refreshed  by  memoran- 
dum    li 

opposite  party  may  inspect  memorandum  used. ...  II 

judge  presiding  cannot  be  called  as II 

Juror  may  be  sworn  as II 

objections  to  competency  of,  to  give  certain  kinds 

of  evidence II 

referee  may  not  be  sworn  as II 

absence  of,  as  ground  for  new  trial II 

may  be  subpoenaed  to  appear  before  referee II 

upon  reference,  when  testimony  of  to  be  signed. .  II 
fees  of,  when  allowed  as  disbursements II 

fees  of,  upon  subpoena II 

fees  of,  when  deposition  taken II 

party  not  entitled  to  fees  as II 

WEIT: 

amendment  of I 


FAOE. 

83 

83 
83-85 

85 
84-85 

85 

90-94 

250-252 
312-313 

314 
314 
314 

821-322 
322 

322-323 

323 
324 
324 
322 
325 

314 
326-328 
328 
328 
329 

345,  346 
425 

484-485 
424 
437 

633-635 
640 
676 
676 
676 
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WRIT  OF  ASSISTANCE: 

when  refused  in  action  to  enforce  mechanic's  lien. Ill 


163 
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WRIT  OF  ERROR:                                                               vol.  page. 

abolished II  773 

distinction  between,  and  appeal II  773-774 

WRIT  OF  INQUIRY: 

defined II  722 

how  tested  and  when  returnable II  722 

against  whom  executed II  722-723 

may  be  executed  at  trial  term II  723 

duty  of  judge  in  such  cases II  723 

jury  on,  where  drawn II  723 

duty  of  sheriff  where  writ  directed  to  him II  723-724 

when  notice  of  hearing  required H  723 

must  be  executed  within  the  county II  724 

hearing  may  be  adjourned  by  sheriff II  724 

when  defendant  entitled  to  costs  on  adjournment.  II  724 

jury  on  execution  of  writ II  724 

proceedings  upon  execution  of  writ II  724-725 

what  defendant  may  prove  or  disprove II  724 

inquisition , II  725 

how  proceedings  on  writ  reviewed II  729 

motion  to  set  aside  inquisition  on II  731 

for  what  irregularities  vacated II  731-732 

WRIT  OF  NUISANCE: 

See  NuisAiTCE. 

WRIT  OF  WASTE: 

See  Waste. 

WRITINGS: 

proof  of  disputed,  by  comparison II  108 


i 


